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« 

OF 

CASES  ARGUED  AND  DETERMINED, 
JUNE  TERM,  1842. 


WISWELL  ET  AL  V.  MUNROE. 

1.  A  bond  given  to  obtain  an  injunction  in  obedience  to  the  fiat  of  the  Chancellor 
will  not  operate  as  a  supersedeas,  or  have  the  force  and  effect  of  a  judgment  up- 
on a  dissolution  of  the  injunction,  if  it  describe  a  different  judgment  from  that 
Bought  to  be  enjoined  by  the  bill. 

2.  When  a  cause  is  carried  to  the  Supreme  Court  by  writ  of  error  and  execution 
superseded  by  bond,  the  judgment  of  the  Court  below  is  merged  in  the  judgment 
of  affirmance  of  the  Supreme  Court. 

3.  A  bond  executed  to  obtain  an  injunction  of  a  judgment  affirmed  in  (he  Supremo 
Court,  which  described  only  the  judgment  of  the  Court  below,  will  not  operate 
as  a  supersedeas,  or  have  the  effect  of  a  judgment  on  a  dissolution  of  the  injunc. 
tion. 

4.  A  bond  so  executed  as  to  enjoin  a  judgment  at  law,  has  the  force  and  effect  of  a 
judgment  upon  a  dissolution  of  the  injunction,  without  any  order  by  the  Chan, 
cellor  to  that  effect. 

5.  The  statute  which  requires  the  Register  to  certify  to  the  law  court  the  fact  that 
an  injunction  has  been  dissolved,  is  mandatory  only,  and  the  failure  or  refusal  of 
the  Register  to  certify  the  fact,  will  not  prevent  the  plaintiff  at  law  from  suing 
out  execution  on  the  injunction  bond. 

Appeal  from  the  Chancery  Court  at  Mobile. 

This  was  a  petition  filed  in  the  Chancery  Court  by  the  ap- 
pellee, against  the  appellants. 

The  record  discloses  the  following  facts : 

At  the  February  Term,  183S,  of  the  County  Court  of  Mobile, 
Denys  Casey  &  Co.  recovered  a  judgment  against  Charles  Cul- 
lura  for  114,702  44. 
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%    Wiswell  et  al  v.  Munroe. 


Cullum  proseciRd  a  writ  of  error  to  the  Supreme  Court  up- 
on this  judgment,  giving  Wiswell  as  his  surety,  which  was  af- 
firmed with  damages  at  the  January  Term,  1839,  and  an  exe- 
cution issued  against  Cullum  and  Wiswell  on  that  judgment. 

Cullum  then  filed  his  bill  in  Chancery,  setting  forth  the  ren- 
dition of  the  judgment  in  the  County  Court,  its  affirmance  in 
the  Supreme  Court,  the  execution  thereon,  and,  for  causes  set 
forth  in  the  bill,  prayed  an  injunction  against  the  plaintiff  in 
the  judgment.  The  ^at  of  the  Chancellor  is,  that  an  injunc- 
tion shall  issue  according  to  the  prayer  of  the  bill,  upon  bond 
being  executed,  &c. 

The  bond  was  executed  by  Cullum  and  Munroe,  as  his  sure- 
ty, and  recites  the  judgment  of  the  County  Court  alone,  making 
no  reference  to  the  affirmance  in  the  Supreme  Court.  The 
condition  is,  "  Now,  therefore,  if  the  said  Cullum  shall  pay  and 
satisfy  all  damages  that  the  said  Casey  &  Co.  shall  sustaip  by 
the  wrongful  suing  out  of  said  injunction,  and  abide  such  de- 
cree as  shall  be  made  in  the  premises,  then  this  obligation  to  be 
void,"  &c. 

At  the  fall  term  of  1839  of  the  Chancery  Court,  this  bill  was 
dismissed  by  Chancellor  Peck  for  want  of  equity.  From  this 
decree  Cullum  prosecuted  a  writ  of  error  to  the  Supreme  Court, 
and  at  the  July  Term,  1840,  of  that  Court,  the  cause  was  re- 
versed and  remanded;  and  at  the  May  Term,  1841,  of  the 
Chancery  Court  a  decree  was  again  rendered  dismissing  the 
bill,  and  declaring  that  the  "  injunction  bond  have  the  force 
and  effect  of  a  judgment;"  which  was  ordered  to  be  certified 
to  the  court  of  law. 

Thereupon  Munroe,  the  surety  in  the  injunction  bond  filed 
his  petition,  setting  forth  the  above  facts,  and  insisting  that  the 
injunction  bond  was  not  taken  pursuant  to  the  fiat  of  the  Chan- 
cellor, and  therefore  did  not  operate  as  a  supersedeas  or  in- 
junction of  the  proceedings  at  law,  because  the  judgment 
described  in  it  was  a  judgment  of  tlie  County  Court,  and  not 
of  the  Supreme  Court,  as  shown  by  the  bill;  that  Wiswell  was 
solvent,  and  that  there  was  a  judgment  against  him  in  the 
Supreme  Court,  upon  which  he  was  fixed. 

The  prayer  of  the  petition  is,  that  all  further  proceedings  on 
the  injunction  bond  be  suspended,  and  the  certificate  hereto- 
fore made  be  recalled. 
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Upon  this  petition  the  Chancellor  made  an  order,  granting 
the  prayer  of  the  petition,  on  condition  that  bond  be  executed, 
&c. 

At  the  April  Term,  1842,  of  the  Chancery  Court  at  Mobile 
the  following  decree  was  made : 

"  In  this  case,  on  an  examination  of  the  records  referred  to 
in  the  petition,  I  find  the  allegations  of  the  petition  to  be  true  in 
fact,  and  am  of  opinion  that  the  petitioner,  Hugh  Munroe,  is 
entitled  to  the  relief  he  seeks.  It  is  therefore  ordered  by  the 
Court,  that  the  order  and  decree  pronounced  at  the  last  Term, 
in  the  case  of  Cullum  v.  Casey  and  others,  as  stated  in  the  peti- 
tion, be  modified  and  annulled,  so  far  as  said  order  and  decree 
gives  the  force  and  effect  of  a  judgment  to  the  injunction  bond, 
and  that  the  certificate,  certifying  the  said  order  and  decree,  be 
revoked  to  the  same  extent,  and  this  order  be  certified,"  &c. 

At  the  same  Terra,  Wiswell  filed  an  affidavit,  praying  a  re- 
hearing of  the  petition  of  Munroe,  alledging  that  by  the  mis- 
take of  his  counsel  he  was  not  heard.  ' 

Wiswell  afterwards  filed  his  answer  to  the  petition,  insisting 
that  the  injunction  operated  on  the  judgment  of  the  County 
Court,  and  that  such  was  the  effect  of  the  order  of  the  Chan- 
cellor. He  further  insists  that  the  decree  giving  to  the  bond 
the  force  and  effect  of  a  judgment  was  a  final  decree,  and  could 
only  be  examined,  if  at  all,  upon  a  bill  of  review.  He  refers 
to,  and  makes  a  part  of  his  answer,  the  proceedings  in  the  Chan- 
cery suit. 

Upon  the  hearing,  the  Chancellor  affirmed  the  decree  previ- 
ously made  on  the  petition,  setting  aside  so  much  of  the  decree 
of  a  former  Term  as  declared  that  the  injunction  bond  should 
have  the  force  and  effectof  a  judgment. 

From  this  decree  the  defendants  prayed  and  obtained  an  ap- 
peal, on  condition  of  executing  bond,  &c. 

The  bond  was  executed  by  Wiswell,  with  Moses  Waring  as 
his  surety. 

The  errors  assigned  are — 

1.  The  petition  should  have  been  dismissed. 

2.  The  relief  sought  for  by  the  petition  should  not  have  been 
granted. 

3.  The  injunction  bond  was  valid  and  should  have  been  en- 
forced. 
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Mr.  Dargan,  for  appellant. 

The  only  remedy  to  obtain  the  relief  sought  was  a  bill  of  re- 
view. [2d  Smith's  Ch.  P.  50;  1  Hoff.  C.  P.;  7th  Paige  382.] 
But  the  relief  here  sought  could  not  be  granted  by  bill  of  re- 
view, as  this  is  not  what  is  meant  by  an  error  apparent  on 
the  face  of  the  decree ;  and  the  bond  executed  by  the  appellee, 
as  the  surety  of  Culhim,  was  a  substantial,  if  not  a  literal,  com- 
pliance with  the^«/  of  the  Chancellor,  as  the  judgment  of  the 
Supreme  Court  merely  affirmed  the  judgment  of  the  County 
Court. 

The  parties  to  the  bond  are  estopped  from  denying  that  there 
was  such  a  judgment  as  they  have  described  in  it;  especially 
as  the  bond  produced  the  effect  it  was  designed  to  have.  [9th 
Cranch,  36.] 

The  petition  was  a  motion  to  alter  a  decree;  it  was  not  a 
bill — and,  therefore,  all  persons  who  were  parties  to,  or  had  an 
interest  in  the  decree,  and  the  cause  in  relation  to  which  the 
motion  was  made,  can  appeal  from  the  order  or  decree  grant- 
ed thereon. 

Campbell,  contra. 

The  appeal  is  prosecuted  by  Wiswell  and  CuUum,  as  ap- 
pears by  the  appeal  bond,  citation,  &c.  These  persons  were  not 
parties  to  the  proceedings  in  the  Court  of  Chancery,  and  are 
not  properly  before  this  Court.  Casey  &  Co.  alone  have  an 
interest  in  this  bond,  and  Wiswell  had  no  right  to  intervene,  and 
should  not  have  been  heard  by  the  Chancellor.  The  appeal 
should  therefore  be  dismissed.  Munroe  was  not  precluded  by 
the  decree  of  the  Chancellor  from  an  inquiry  into  the  effect  of 
his  bond.  The  bond,  thoagh  connected  with  the  cause,  is  not 
a  part  of  the  decreee,  but  a  mere  security  for  its  performance, 
and,  therefore,  collateral  to  it.  Being  collateral  to  the  decree, 
and  forming  no  part  of  it,  a  bill  of  review  would  not  lie  on  ac- 
count of  the  declaration  of  its  legal  effect  by  the  Chancellor. 

The  validity  of  the  bond  on  the  part  of  the  surety  cannot  be 
examined  in  this  Court,  until  it  has  been  directly  brought  be- 
fore the  Court  below  for  adjudication. 

The  cases  in  which  a  bill  must  be  filed,  or  the  parties  can 
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have  relief  by  petition,  are  not  always  distinguishable;  much 
depends  on  the  circumstances  of  the  case,  and  much  is  left  to 
the  discretion  of  the  Chancellor.  [10th  John.  Rep.  530  ;  2d 
Paige,.26.] 

The  cases  in  which  a  decree  may  be  corrected,  on  petition, 
are  numerous.  [12th  Vesey,  Jr.  45S;  7th  Paige,  382  ;  Coop- 
er, 134;  4th  Mad.  464.] 

This  is  not  a  decree  settling  the  equities  of  the  parties,  but 
relates  to  the  execution  of  the  decree,  and  is  within  the  control 
of  the  Court  at  any  time.  The  persons  who  can  file  a  bill  of 
review  are  parties  to  the  suit,  or  privies  in  title  or  estate. 

In  Admiralty  proceedings  a  stipulator  cannot  prosecute  an 
appeal  or  writ  of  error.     [1  Gal.  227;  1  Mason,  431.] 

Where  one  is  interested  in  a  single  question,  not  aflecting 
the  merits  of  the  decree,  petition  is  the  appropriate  remedy. 

As  to  the  effect  of  the  bond  executed  by  Wiswell,  it  is  clear 
that  the  judgment  of  the  Court  below  is  merged  in  the  judg- 
ment of  this  Court,  and  that  all  subsequent  proceedings  are 
founded  upon  it.  .  The  Clerk  of  the  Court  below  is  the  minis- 
terial officer  of  this  court,  and  acts  upon  the  evidence  furnished 
by  it,  and  not  upon  the  judgment  of  his  own  court.  [5th 
Mass.  376;  4  ib.  462  ;  13  ib.  266  ;  9th  Cowan,  227.] 

Is  Wiswell  discharged  by  the  injunction  bond?  After  judg- 
ment against  a  surety,  or  bail,  the  character  of  surety  is  at  an 
end.  [5th  John.  C.  315.]  Wiswell  was  bound  by  the  judg- 
ment, and  could  not  have  been  received  as  a  surety  to  the  in- 
junction bond;  it  follows,  therefore,  that  the  injunction  bond 
is  invalid,  because  it  does  not  apply  to  this  judgment.  [Har- 
din's Rep.  315.]  The  case  in  4th  S.  and  P.  269,  does  not  mil- 
itate against  this  view,  as  it  was  decided  before  the  passage  of 
the  act  of  1830,  authorizing  the  rendition  of  judgment  against 
the  sureties  in  an  appellate  court.     [See,also,5  H.  and  J.  234.] 

If  this  bond  is  confined  to  the  judgment  of  the  County  Court, 
nothing  was  enjoined,  and  the  Court  has  only  to  look  at  the 
injunction  to  see  that  the  judgment  in  the  Supreme  Court  has 
not  been  affected. 

ORMOND,  J.— The  facts  of  this  case  are,  briefly,  that 
Denys  Casey  &  Co.  recovered  a  judgment  in  the  County 
Court  of  Mobile,  against  Charles  Cullum ;  from  which  the  lat- 
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ter  prosecuted  a  "writ  of  error  to  the  Supreme  Court,  with  the 
appellant  Wiswell  as  his  surety,  where  the  judgment  was  affir- 
med. CuUum  then  filed  his  bill  in  Chancery,  praying  an  in- 
junction of  the  judgment  at  law,  which  was  granted,  and  he 
thereupon  gave  bond,  with  the  appellee  Munroe  as  his  surety 
The  bill  was  dismissed — the  injunction  dissolved,  and  the  in- 
junction bond  directed  to  have  the  force  and  effect  of  a  judg- 
ment, and  that  the  -Register  certify  the  same,  together  with  a 
transcript  of  the  bond,  to  the  court  of  law. 

At  the  succeeding  Term,  Munroe  filed  his  petition,  setting 
forth  that  in  the  bond  executed  by  him  as  the  surety  of  CuUum 
to  obtain  the  injunction,  the  judgment  to  be^'enjoined  was  de- 
scribed as  a  judgment  of  the  County  Court  instead  of  a  judg- 
ment of  the  Supreme  Court,  in  which  it  had  been  affirmed, — that 
therefore  the  bond  did  not  operate  as  an  injunction  or  super- 
sedeas to  the  judgment, — and  prays  a  revocation  of  that  por- 
tion of  the  decree  which  orders  the  bond  to  have  the  force  and 
effect  of  a  judgment. 

The  Chancellor,  on  the  hearing,  set  aside  so  much  of  the  de- 
cree of  the  last  Term  as  gave  to  the  bond  the  force  and  effect 
of  a  judgment*,  from  which  Wiswell  prayed  an  appeal,  which 
was  granted. 

Without,  at  this  time,  entering  into  an  examination  of  the 
sufficiency  of  this  bond,  we  will  proceed  to  the  consideration 
of  the  question,  whether  a  decree  is  necessary  to  give  to  an  in- 
junction bond  the  force  and  effect  of  a  judgment  after  a  disso- 
lution of  the  injunction. 

By  the  act  of  1826,  [Aik.  Dig.  291,]  it  was  enacted,  "that 
every  bond  executed  for  the  purpose  of  obtaining  an  injunction, 
shall,  on  the  dissolution  of  the  said  injunction,  have  the  force 
and  effect  of  a  judgment;  and  it  shall  be  lawful  for  the  party 
or  parties  whose  judgment  may  have  been  enjoined,  to  take 
out  execution  against  all  the  obligors  in  the  bond,  for  the 
amount  of  the  judgment  which  shall  have  been  enjoined,  to- 
gether with  lawful  interest  thereon,  and  also  the  costs  incurred 
in  and  about  the  said  Chancery  proceedings.^'  It  seems  per- 
fectly clear  that  this  is  a  legislative  declaration  of  the  effect  of 
the  bond  when  executed,  and  did  not  contemplate  any  action 
of  the  Court  to  give  it  the  "force  and  effect  of  a  judgment." 
That  consequence  attached  to  it  the  moment  the  injunction 
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was  dissolved.  From  that  time  the  hond  became,  in  effect,  a 
judgment,  upon  which  the  party  whose  judgment  had  been  en- 
joined, could  immediately,  and  without  application  to  the 
Court,  as  in  the  case  of  any  other  judgment,  sue  out  execu- 
tion; and  an  order  of  the  Chancellor,  upon  the  dissolution  of 
an  injunction,  that  such  bond  should  not  have  the  force  and 
effect  of  a  judgment,  would  be  as  litigatory  as  his  decree  that 
it  should  have  such  an  effect,  would  be  unnecessary. 

These  propositions  are  indeed  so  self-evident,  that  no  argu- 
ment can  make  them  plainer,  were  it  not  for  the  supposed 
change  in  the  law,  by  the  6th  section  of  the  act  to  regulate  the 
practice  in  the  Courts  of  Chancery,  passed  January,  1841. 
[Meek's  Sup.  65.]  Which  provides,  "that  whenever  an  in- 
junction is  ordered  to  be  dissolved,  either  with  or  without  the 
six  per  cent,  damage,  and  the  injunction  bond  is  ordered  to 
have  the  force  and  effect  of  a  judgment^  it  shall  be  the  duty 
of  the  Register  to  certify  the  same,  together  with  the  transcript 
of  the  bond,  to  the  court  of  law,  to  the  end  that  the  plaintiff  at 
law  may  have  execution  on  the  injunction  bond,  as  well  as  for 
the  six  per  cent,  damage,  if  any  be  awarded." 

Was  it  intended  by  the  Legislature,  by  this  enactment,  to 
confer  on  the  Chancellor  the  power  of  declaring  whether  a 
bond  executed  for  the  purpose  of  obtaining  an  injunction  to  a 
judgment  at  law,  should  have  the  force  and  effect  of  a  judg- 
ment or  not,  upon  the  dissolution  of  the  injunction?  We  think 
such  was  not  the  intention  of  the  Legislature. 

If  such  an  effect  be  given  to  it,  it  will  be  a  repeal  by  impli- 
cation, of  the  act  of  1826,  previously  cited,  which  declares 
the  legal  effect  of  these  bonds. 

The  well  established  rules  of  construction  are,  that  the  re- 
peal of  a  law  by  implication,  is  never  favored;  and  that  it 
there  be  two  affirmative  statutes  upon  the  same  subject,  the 
one  does  not  repeal  the  other  if  both  may  consist  together ; 
and  it  is  the  duty  of  Courts  to  seek  for  such  a  construction  aS 
will  -reconcile  both.     [Warder  v.  Arelle,  2  Wash.  282.] 

"  A  thing  which  is  within  the  letter  of  the  statute,  is  not 
within  the  statute,  unless  it  be  within  the  intention  of  the  ma- 
kers."    [6th  Bac.  Ab.  385.] 

The  intention  of  the  Legislature  in  the  passage  of  this  act, 
is  sufficiently  plain.    Previous  to  the  establishment   of  the 
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separate  Chancery  Courts,  the  functions  of  Common  Law- 
Judge  and  Chancellor  being  united  in  the  same  person,  and 
the  same  person,  as  Clerk,  having  the  custody  of  the  records 
in  Common  Law  and  Chancery  cases — upon  the  dissolution  of 
an  injunction,  that  fact  being  known  to  the  Clerk,  he  imme- 
diately issued  execution  on  the  injunction  bond.  But  after 
the  separation  of  these  Courts,  some  difficulty  seems  to  have 
been  felt — though  certainly  without  any  just  cause  as  appears 
to  us — in  making  known  to  the  Clerk  of  the  Law  Court,  the 
fact  of  the  dissolution  of  the  injunction.  To  obviate  this  diffi- 
culty, real  or  supposed,  was  the  evident  design  of  this  section, 
which  makes  it  the  duty  of  the  Register  to  certify  the  fact 
that  the  injunction  has  been  dissolved,  to  the  Clerk  of  the 
Court  where  the  judgment  was  rendered,  together  with  a 
transcript  of  the  bond,  that  execution  may  issue  thereon. 

It  is  most  unreasonable  to  suppose  that  the  Legislature,  in- 
tending to  provide  against  a  particular  evil,  and  providing  the 
appropriate  remedy,  should,  at  the  same  time,  intend  by  in- 
direction, to  repeal  the  law  which  they  were  endeavoring  to 
make  more  efficient.  If  it  had  been  the  design  by  that  act  to 
make  such  an  important  change  in  the  law,  as  that  injunction 
bonds  should  have  the  force  and  effect  of  a  judgment,  only  in 
the  event  the  Chancellor  should  so  order  and  decree,  it  is  im- 
possible to  suppose  it  would  have  been  left  to  construction,  and 
be  carefully  wrapt  up  in  doubtful  and  ambiguous  phrases. 

We  conclude  therefore  that  such  was  not  the  intention  of 
the  Legislature,  and  therefore  if  within  the  letter  of  the  law, 
is  not  within  the  statute. 

It  is  certainly  true,  that  where  a  law  is  plain  and  unambig- 
uous it  is  binding  on  the  Courts,  and  they  cannot  speculate  ou 
consequences.  Such  in  our  opinion  is  not  the  case  here.  Even 
the  literal  interpretation  of  the  statute  is  satisfied  by  suppo- 
sing the  terms  "ordered  to  have  the  force  and  effect  of  a 
judgment,"  to  mean,  ordered  or  directed  by  the  existing  law, 
to  have  the  force  and  effect  of  a  judgment.  This  construc- 
tion is  not,  in  our  opinion,  so  strained  and  unnatural  as  to  sup- 
pose the  Legislature  intended  by  this  ambiguous  phrase  to 
change  the  law  as  it  had  existed  almost  from  the  foundation  of 
the  State  Government,  and  for  the  certainty  and  unerring  pre- 
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cision  of  the  existing  hiw,  to  substitute  the  opinion  of  the 
Chancellor. 

It  is  laid  down  by  C.  J.  Marshall,  in  the  United  States  v. 
Fisher,  [2d  Cranch,  342,]  that  where  great  inconvenience  will 
result  from  a  particular  construction,  that  construction  is  to  be 
avoided,  unless  the  meaning  of  the  Legislature  be  plain.  Of 
the  inconvenience  to  which  the  construction  contended  for 
would  lead,  this  case  affords  a  conclusive  example. 

In  the  case  of  Boren  et  al  v.  Chisholm,  [3  Ala.  Rep,  513,] 
we  considered  the  effect  of  a  decree  of  the  Chancellor  dissolv- 
ing an  injunction,  and  held  that  the  right  of  the  plaintiff  to  take 
out  execution  on  the  judgment  at  law,  after  a  dissolution  of  the 
injunction,  was  not  derived  from  the  decree  of  the  Chancellor, 
-but  was  a  right  springing  into  existence  upon  the  dissolution  of 
the  injunction.  The  Court  say,  "  Besides,  the  issuance  of  an 
execution  upon  a  judgment  at  law,  suspended  by  an  injunc- 
tion of  the  Court  of  Chancery,  cannot  be  said  to  be  a  proceed- 
ing under  the  decree  dissolving  the  injunction.  The  injunc- 
tion was  a  prohibition  to  issue  the  execution  until  the  Chan- 
cellor could  inquire  into  the  complaint — its  dissolution  cannot, 
with  propriety,  be  said  to  give  power  to  issue  the  execution, 
but  merely  removes  a  temporary  restraint  to  the  exercise  of  a 
power  which  exists  independent  of  the  Chancellor." 

This  reasoning  applies  with  full  force  to  the  injunction  bond, 
to  which  the  statute  gives  the  force  and  effect  of  a  judgment, 
and  authorizes  the  plaintiffs  in  the  eejoined  judgment  to  issue 
execution  thereon. 

This  right, thus  given  by  the  statute,  cannot  be  defeated  by 
the  omission  of  the  Register  to  certify  to  the  law  court  the  fact 
of  the  dissolution  of  the  injunction.  The  sixth  section  of  the 
act  of  1841,  is  mandatory  to  the  Register,  and  does  not  require 
the  action  of  the  Chancellor;  and  it  would  be  strange  if  the 
omission  of  the  Register  to  perform  a  mere  ministerial  act  could 
aff^t  a  right  secured  by  law.,  If  the  plaintitf  should  sue  out . 
execution  improperly,  either  on  a  bond,  which,  for  want  of 
conformity  to  the  bill,  or  to  the  Jiai  of  the  Chancellor,  did  not 
operate  as  an  injunction  and  supersedeas — or  prematurely  be- 
fore the  injunction  was  dissolved — in  either  case  the  execution 
would,  on  application  to  the  Judge  of  the  Court  out  of  wljich 
it  issued,  be  superseded  and  quashed.  And  in  the  last  racn- 
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tioned  case,  the  parties  would  also  be'liable  to  be  punished  by 
the  Chancellor  for  a  contempt. 

It  is  no  objection  to  this  view  of  the  case,  that  the  injunction 
bond  is  on  file  in  the  office  of  the  Chancery  Court.  The  plain- 
tiff in  the  enjoined  judgment  is  the  beneficiary  of  the  bond, 
and  would  be  entitled  to  a  copy  of  it,  from  the  Register,  on  de- 
mand. 

This  disposes  of  the  entire  case.  When  the  Chancellor  dis- 
solved the  injunction,  the  bond  became,  by  operation  of  law, 
a  statute  judgment,  if  by  its  terms  it  operated  to  enjoin  the 
issuance  of  an  execution  on  the  judgment  at  law,  and  whether 
it  could  so  operate  or  not,  was  a  question  to  be  determined  by 
the  common  law  Judge.  It  results  from  this,  that  the  peti- 
tion of  Munroe  should  not  have  been  entertained  by  the  Chan- 
cellor. 

The  question  whether  the  bond  executed  by  Munroe  operat- 
ed as  a  supersedeas  to  the  judgment  at  law,  has  been  discussed 
in  the  written  arguments  submitted  by  counsel,  and  it  is  pro- 
per that  it  should  be  decided,  to  put  an  end,  if  possible,  to  this 
very  litigated  case. 

The  bill  filed  by  Cullum  to  obtain  the  injunction,  describes 
the  judgment  obtained  by  Casey  &  Co.  against  him,  in  the 
County  Court  of  Mobile,  and  states  that  it  was  carried  by  writ 
of  error  to  the  Supreme  Court,  where  it  was  affirmed.  The 
prayer  of  the  bill  is,  that  the  "said  judgment  be  perpetually  en- 
joined, or  that  a  new  trial  at  law  be  granted  to  your  orator," 
&c.,  and  that  an  injunction  may  issue  to  said  defendants,  res- 
training them  from  proceeding  any  further  to  enforce  their  judg- 
ment at  law,"  &c. 

The  Chancellor,  by  his  fiat,  directed  "  an  injunction  to  issue 
according  to  the  prayer  of  the  complainant,  enjoining  the  de- 
fendants from  proceeding  to  collect  their  said  judgment  till  the 
further  order  of  the  Court  of  Chancery,"  &c. 

A  bond  for  an  injunction  was  executed  by  Cullum,  jvith 
Munroe  as  his  surety,  in  the  penalty  of  S9,404  86,  which  is 
double  the  amount  of  the  judgment  obtained  in  the  County 
Court. 

The  judgment  which  the  condition  of  the  bond  recites  as 
embraced  by  the  fiat  of  the  Chancellor  is  a  "  certain  judgment 
against  the  said  Cullum,  in  favor  of  D.  Casey  &  Co.  in  the 
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County  Court  of  said  county,  for  the  sum  of  §4,702  43,  which 
judgment. bears  date  the  14th  February,  1838." 

The  act- of  1826,  [Aik.  Dig.  258,  §26,]  provides  that  "in  all 
cases  in  which  the  judgment,  sentence,  or  decree  of  an  inferior 
Court, shall  be  affirmed  in  lheSupremeCourt,it  shall  be  the  duty 
of  said  Supreme  Court  to  render  judgment  against  the  security 
or  securities  on  the  bond  executed  on  obtaining  the  appeal  or 
writ  of  error  in  the  same  manner  and  for  the  same  sum  for 
which  judgment  shall  be  rendered  against  the  plaintiff  or  plain- 
tiffs, complainant  or  complainants,  in  the  said  Supreme  Court; 
and  it  shall  be  the  duty  of  the  clerk  of  said  Supreme  Court  to 
certify  the  judgment  thereof  to  the  Court  from  which  the  cause 
came,  against  both  the  principal  and  the  surety  or  sureties;  and 
it  shall  be  the  duly  of  the  Clerk  of  the  Court  whose  judgment 
or  decree  shall  have  been  affirmed,  immediately  on  the  recep- 
tion of  the  certificate,  to  issue  execution  returnable  to  the  next 
Term  of  the  said  Court,  against  the  person  or  persons  against 
whom  judgment  shall  have  been  rendered  in  the  Supreme 
Court,  and  for  the  amount  of  said  judgment,  in  pursuance  of 
the  certificate  of  the  Clerk  of  the  Supreme  Court." 

In  our  opinion,  the  necessary  resuU  of  this  enactment  is,  that 
the  judgment  of  the  inferior  Court  is,  upon  its  affirmance  here, 
merged  in  the  judgment  of  this  Court,  where  a  new  judgment  is 
entered  with  different  parties  from  the  judgment  as  it  existed  in 
the  Court  below.  After  the  affirmance  here,  and  rendition  of 
judgment  against  not  only  the  origuial  defendant,  but  jointly 
against  him  and  his  sureties,  if  the  statute  was  silent  against 
whom  execution  should  issue,  it  would  necessarily  follow  that 
execution  must  issue  against  all  the  parties  to  the  judgment. 
But  the  statute  contains  an  express  direction  to  that  effect, 
thereby  removing  all  doubt  that  it  was  the  intention  of  the  Le- 
gislature that  the  judgment  of  the  Court  below,  superseded  by 
a  writ ^of  error  bond,  should,  on  its  affirmance  by  this  Court, 
merge'm.  the  judgment  here  rendered  against  the  original  de- 
fendant and  his  sureties.  After  the  rendition  of  such  judgment 
an  execution  issued  on  the  judgment  of  the  inferior  Court  could 
be  quashed  for  irregularity. 

From  this  examination,  it  appears  that  the  bond  executed 
by  Cullum  and  Munroe  in  this  case,  did  not  operate  as  a  su- 
persedeas to  the  judgment  obtained  by  D.  Casey  &  Co.  against 
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Gulliim  and  Wiswell,  in  this  Court,  but,  by  its  terms,  was  de- 
signed to  supersede  the  judgment  of  the  County  Court,  which 
judgment  was  then  merged  in  the  judgment  of  this  Court,  and 
upon  which  no  execution  could  issue.  * 

The  ^«/ of  the  Chancellor  must  refer  to  the  judgment  of 
this  Court,  which  was  recited  in  the  bill,  and  to  enjoin  which 
the  prayer  of  the  bill  must  refer,  as,  otherwise,  it  would  be  in- 
operative. 

It  results  from  this,  that  the  bond  executed  by  Cullum  and 
Munroe  not  operating  as  a  supersedeas,  whatever  may  be  its 
effect  as  a  bond,  at  common  law,  cannot  have  the  force  and  ef- 
fect of  a  judgment  upon  a  dissolution  of  the  injunction,  as  that" 
effect  is  only  given  to  such  bonds  as  enjoin  the  judgment., 
which  was  not  the  fact  in  this  case. 

Wiswell  was  improperly  made  a  party  to  the  petition  filed 
by  Munroe,  but  he  was  not  prejudiced  thereby,  inasmuch  as 
the  Chancellor  decreed  costs  against  the  petitioner.  No  notice 
has  been  taken  of  the  question  argued  by  counsel,  whether  the 
proceeding  by  petition  to  reform  the  previous  decree  of  the 
Court  was  regular,  or  whether  it  should  have  been  by  bill  of 
review,  because,  as  has  been  shown,  the  first  decree  of  the 
Chancellor  in  relation  to  the  injunction  bond  was  inoperative, 
and  the  final  order  of  the  Chancellor  being  correct,  though  un- 
necessary, must  be  affirmed  at  the  cost  of  the  appellant,  who 
has  brought  the  cause  into  this  Court. 
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CULLUM  V.  THE  BRANCH  OF  THE  BANK  OF  THE 
STATE  OF  ALABAMA  AT  MOBILE. 

1.  The  right  of  a  purchaser  of  land  to  have  a  good  title,  is  a  right  not  growing  out 
of  the  agreement  of  the  parties,  but  which  is  given  by  law, 

2.  This  right  exists  until  the  contract  of  the  parties  is  determined  by  its  execution 
on  the  part  of  the  vendor,  and  when  the  conveyance  has  been  executed  by  all 
the  necessary  parties,  then  the  rule  of  caveat  emptor  applies  with  its  utmost 
rigor.  If  the  purchaser  is  afterwards  evicted  by  a  title  to  which  his  covenants 
do  not  ez'end,  he  is  without  relief,  either  at  law  or  in  equity. 

3.  When  a  purchaser  is  evicted  by  a  title  covered  by  his  covenants  of  warranty, 
this  eviction  cannot  be  called  a  failure  of  consideration,  nor  is  it  available  as  a 
defence  at  law,  to  an  action  for  the  price  of  the  land.  And  the  reason  is,  that 
a  court  of  law  <;annot  do  complete  justice  between  the  parties,  by  placing  them 
in  statu  quo. 

4.  Where  the  contract  of  sale  has  been  executed  by  the  purchaser's  acceptance  of 
a  conveyance,  fraud  cannot  be  urged  as  a  defence  to  an  action  at  law,  for  the  • 
price  agreed  to  be  paid. 

5.  When  a  purchaser  with  warranty  is  evicted  by  a  title  to  which  his  covenants 
extend,  and  the  vendor  is  insolvent,  equity  will  restrain  him  from  recovering  'he 
purchase  money  to  the  extent  for  which  he  is  liable  to  the  purchaser  on  his  cov- 
enants of  warranty. 

6.  Fraud  committed  by  the  ve.ndor  in  the  sale  of  land  by  the  concealment  of  an  in. 
cnmbrance,  created  by  himself,  by  means  of  which  the  purchaser  is  afterwards 
evicted,  is  relievable  in  equity  by  restraining  the  collection  of  the  purchase  mo- 
ney to  the  extent  of  the  injury,  or  by  an  entire  rescission  of  the  contract,  although 
the  incumbrance  is  of  record  and  the  conveyance  is  with  warranty,  covering  in- 
cumbrances  generally. 

7.  In  all  cases  of  purchase  there  is  a  trust  and  eon6denc«  reposed  by  the  purcha- 
ser in  the  vendor,  that  the  estate  is  not  impaired  in  value  or  incumbered  by  any 
act  done  by  him  ;  and  by  offering  to  sell,  he  virtually  represeats  it  as  not  incum- 
bered by  himself,  or,  if  it  is,  that  he  will  free  it  before  the  sale  is  executed. 

8.  There  are  cases  in  which  the  mere  concealment  of  an  incumbrance,  has  been 
held  no  ground  to  rescind  the  contract,  when  the  incumbrance  is  removed  be- 
fore the  hearing,  but  these  cases  rest  upon  the  principle  that  no  injary  has  re- 
sulted to  the  purchaser. 

9.  It  seems  that  when  the  occupation  has  been  of  any  value  to  the  purchaser,  the 
vendor,  upon  the  rescission  of  the  contract,  will  be  entitled  to  interest  on  the  pur- 
chase money,  as  a  remuneration  for  the  occupation,  from  the  time  of  the  purchase 
until  the  offer  to  rescind,  and  until  the  abandonment: 

10.  The  purchaser  has  the  right,  when  an  incumbrance  has  been  concealed  from 
him,  to  require  a  prompt  removal  of  it ;  and  if  this  is  not  effected  he  is  entitled  to 
seek  a  rescission  of  the  contract,  and  may  abandon  the  possession,  unless  he 
chooses  to  retain  it  as  a  trust  fund  to  reimburse  himself  for  money  paid.    And 
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the  elTect  of  retaining  the  possession  until  a  decree  for  rescission,  will  be  only  to 
charge  the  purchaser  with  interest  on  the  purchase  money,  if  the  possession  is  of 
any  value. 

11.  The  fact  that  a  covenant  covering  the  eviction  was  entered  into  by  the  vendor, 
will  not  prevent  the  purchaser  from  insisting  on  the  fraud,  in  order  to  rescind 
the  contract. 

12.  The  circumstance  that  the  incumbrance  could  have  been  removed  by  the  pay. 
ment  of  a  sum  greatly  less  than  that  remaining  due  for  the  purchasp  money,  is  no 
answer  to  the  claim  for  rescission,  on  the  ground  of  fraud,  as  it  is  the  vendor's 
duty  even  in  the  case  ot  warranty  to  protect  the  possession  of  the  purchaser  at 
all  hazards,  or  to  suffer  the  consequences. 

13.  When  the  holder  of  negotiable  paper  to  which  there  exists  an  equitable  de- 
fence, has  given  no  consideration  for  its  transfer,  but  it  is  held  merely  as  a  col- 
lateral security,  to  secure  a  debt  due  from  the  payee  of  the  paper,  it  is  open  to 
the  same  defence  as  if  it  was  held  and  owned  by  the  payee.  Quere,  as  to  how 
the  case  would  be  if  the  note  was  not  held  merely  as  collateral  security,  and  a 
new  consideration  was  givea  either  by  the  discharge  of  other  paper  or  of  other 
parties. 

14.  When  the  record  shows  good  and  bad  pleas,  upon  all  of  which  issues  are  join- 
ed to  the  country,  and  evidence  is  offered  which  supports  thejiad  pleas  only,  it  is 
nc  error  for  the  Court  to  refuse  to  instruct  the  jury  that  the  defendant  is  entitled 
to  a  verdict.  The  proper  course  in  such  a  case  is  for  the  defendant  to  request 
the  court  to  charge  that  a  verdict  ought  to  be  returned  for  him  on  the  plea 
proved. 

Writ  of  Error  to  the  County  Court  of  Mobile  County. 

Action  of  assumpsit  on  a  promissory  note  for  eleven  thou- 
sand eight  hundred  dollars,  dated  October  17,^1530,  and  paya- 
ble three  years  after  date  to  S.  Andrews,  or  order,  negotiable 
and  payable  at  the  Bank  of  Mobile,  signed  by  the  defendant 
and  endorsed  to  the  plaintiffs  by  S.  Andrews. 

The  defendant  pleaded — 

1.  Non  assumpsit. 

2.  jictio  non,&.c.,  because  the  defendant  saith  that  the  note 
in  the  plaintiff's  declaration  mentioned  was  obtained  from  the 
said  defendant,  by  the  said  S.  Andrews,  by  fraud,  covin  and 
misrepresentation,  in  this,  to  wit:  That  the  same,  on  the  day 
of  the  date  thereof,  was  made,  executed  and  delivered  by  him, 
the  said  defendant,  to  the  said  S.  Andrews,  for  and  in  conside- 
ration of  the  sale  made  by  the  said  S.  Andrews,  on  that  day, 
of  a  certain  lot  of  land  in  the  city  of  Mobile,  and  as  a  part  of 
the  purchase  money  agreed  to  be  given  for  the  same,  and  for 
no  othar  consideration  whatsoever.  And  the  said  defendant 
further  saith,that  upon  the  sale  of  the  said  lot,  the  said  Andrews 
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did,  then  and  there,  falsely  and  fraudulently  represent  to  him,,* 
the  said  defendant,  that  the  title  lo  the  said  lot,  in  him,  the  said 
Andrews,  was  full  and  complete,  and  that  he  had  full  right  to 
sell  and  convey  the  same,  and  that  the  same  was  free  and  dis- 
charged from  all  lawful  incumbrances  whatsoever,  and  in  par- 
ticular from  all  incumbrances  done  or  suffered  by  him,  the  said 
Andrews.    And  he,  the  said  defendant,  in  fact  saitb,  that  in 
confidence  of  the  false  and  fraudulent  representations,  and  be- 
lieving and  supposing  the  said  lot  to  be  free  from  all  lawful  in- 
cumbrances, he  did  agree  to  purchase  the  same,  and  not  other- 
wise, and  thereupon  executed  the  said  note.     And  the  said  de- 
fendant in  fact  saith  that  at  the  time  of  the  said  sale,  the  said 
lot  stood  lawfully  incumbered  and  bound  by  the  force  and  ef- 
fect of  a  certain  deed  of  mortgage,  before  that  time  executed 
and  delivered  by  the  said  Andrews,  to,  and  for  the  benefit  of, 
one  Philip  McLoskey,  whereby  the  said  Andrews  had  con- 
veyed said  lot  to  said  McLoskey,  subject  to  the  payment  of 
the  sum  of  seventeen  thousand  one  hundred  dollars,  due  by  the 
said  Andrews  to  the  said  McLoskey,  and  then  and  still  unpaid. 
And  the  said  defendant  further  saith,  that  so  soon  after  he  re- 
ceived notice,  or  acquired  knowledge  of  the  existence  of  the 
said  incumbrance,  and  within  a  short  and  reasonable  time  after 
said  sale,  to  wit,  on  the day  of ,  in  the  county  afore- 
said, and  before  the  assignment  of  the  said  note,  he,  the  said 
defendant,  gave  notice  to  him,  the  said  Andrews,  tilit  he  repu- 
diated the  said  contract  of  purchase,  and  demanded  of  him  the 
return  of  said  notes, — and  offered  to  do  all  things  necessary, 
and  cancel  the  same  on  his  part,  as  he  lawfully  might,  for  the 
fraud  aforesaid.     And  the  said  defendant  further  saith,  that 
he,  the  said  defendant,  hath  never  received,  taken,  or  held  the 
possession  of  the  said  lot  so  sold  as  aforesaid,  nor  received  any 
of  the  rents  or  profits  thereof,  nor  derived  any  profit,  benefit, 
emolument  or  advantage  therefrom;  of  all  which  facts  and 
circumstances,  the  said  plaintiffs,  at  the  time  of  the  assignment 
of  said  note  to  them  the  said  plaintiffs,  had  full  notice.     And 
the  said  defendant  further  avers,  tlwt  by  reason  of  the  non- 
payment of  the  said  mortgaged  debt,  the  said  lot  and  the  title 
thereto,  sold  by  the  said  Andrews  to  him,  this  defendant,  hath 
been  wholly  lost  to  him,  the  defendant,  and  hath  become  the 
lawful  property  of  other  persons :  wherefore,  the  said  defen- 
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,dant  saifh  the  said  note  is  void  in  law,  and  this  he  is  ready  to 
verify,  &c. 

3.  Actio  no7i,  because  the  said  defendant  sait?i  that  the  said 
note,  in  the  plaintiffs'  declaration  mentioned,  was  executed 
and  delivered  at  the  time  of  the  date  thereof,  by  him  the  said 
defendant,  and  obtained  from  him  by  the  said  S.  Andrews, 
without  any  lawful  consideration  whatsoever  had  and  recei- 
ved by  him  the  said  defendant,  from  the  said  Andrews,  for  the 
making  thereof;  and  of  which  total  want  of  consideration,  the 
said  plaintiff  at  the  time  of  the  assignment  thereof,  had  full  and 
ample  notice :  wherefore,  the  said  defendant  saith  the  said 
note  is  void  in  law  ;  and  this  he  is  ready  to  verify,  &c. 

4.  »dclio  non,  because  the  said  defendant  saith,  that  the 
said  note  in  the  declaration  specified,  was  given  to  the  said 
Andrews,  at  the  time  of  the  date  thereof,  in  part  payment  of 
the  purchase  money  agreed  to  be  paid  by  the  defendant  to  the 
said  Andrews,  for  a  certain  lot  of  land,  in  the  city  of  Mobile, 
then  sold  by  the  said  Andrews  to  the  said  defendant.  And 
the  said  defendant  avers,  and  in  fact  saith,  that  upon  the  sale 
of  the  said  lot,  he,  the  said  defendant,  did  require  that  the  said 
Andrews  should  warrant  the  title  to  the  said  lot  against  all 
lawful  incumbrances,  and  against  the  lawful  claims  of  all  per- 
sons whatsoever,  and  thereupon  the  said  Andrews,  by  his  deed 
of  conveyance,  of  even  date  with  the  said  note,  sealed  with  his 
seal,  in  colfcideration  of  the  price  agreed  to  be  paid  for  said  lot 
as  purchase  money,  did  covenant  that  he  would  warrant  and 
defend  the  said  premises,  so  sold  by  him  to  the  said  defendant, 
against  all  and  every  person  lawfully  claiming  or  to  claim  the 
same;  and  the  said  defendant  avers  that  after  making  the  war- 
ranty aforesaid,  the  said  Andrews  broke  his  said  covenant  of 
warranty,  and  failed  to  keep  and  perform  the  same,  in  this, 
that  inasmuch  as  the  said  Andrews  before  that  lime  executed 
a  certain  mortgage  to  one  Philip  McLoskey,  whereby  he  had 
conveyed  the  said  premises  to  said  McLoskey  to  secure  the 
payment  of  seventeen  thousand  one  hundred  dollars,  and  inas- 
much as  the  said  sum  became  due  and  was  wholly  unpaid  by 
the  said  Andrews,  the  said  premises  were,  by  due  process  of 
law,  made  subject  to  the  said  incumbrance — and  the  whole  title 
thereto  was  by  the  said  defendantlost,by  reason  of  the  making 
of  the  said  incumbrance,  and  which  was  title  paramount  to 
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that  conveyed  by  said  Andrews  to  him, this  defendant.  Where- 
fore the  said  defendant  saith  that  the  said  warranty  hath  been 
broken,  of  all  which  the  said  plaintifThadfuIl  notice  at  the  time 
of  the  assignment  of  said  note  by  the  said  Andrews,  to  the 
said  plaintiff.  Wherefore  the  said  defendant  saith  that  inas- 
much as  said  premises  have  been,  by  reason  of  said  incum- 
brance, wholly  lost  to  the  said  defendant,  he  the  said  defen- 
dant saith  that  the  said  note  is  void  in  law,  and  this  he  is  ready 
to  verify,  &c. 

Issues  were  joined  on  all  these  pleas,  and  the  cause  submit- 
ted to  a  jury,  which  returned  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  and  interest,  on  wliich  judgment 
was  rendered. 

A  bill  of  exceptions  was  sealed  at  the  trial  which  discloses 
that  the  plaintiff  gave  in  evidence  the  note  described  in  the 
declaration;  and  on  behalf  of  the  defendant  it  was  shown  that 
on  the  day  of  the  date  of  the  note,  S.  Andrews,  the  payee,  sold 
to  the  defendant  a  lot  of  ground  in  Mobile,  for  the  sum  of  thir- 
ty thousand  dollars,  and  gave  him  therefor  a  deed  of  cuivey- 
ance  with  warranty  of  title  against  the  lawful  claims  of  all  per- 
sons whatsoever,  reciting  the  consideration  of  thirty  thoui^and 
dollars,  which  deed  was  produced  at  the  trial ;  and  for  the  pay- 
ment defendant  gave  to  Andrews  his  note  for  ten  thousand  six 
hundred  dollars,  due  one  year  after  date,  his  note  for  eleven 
thousand  two  hundred  dollars,  due  two  years  after  date,  and, 
also,  the  note  now  sued  on.  These  notes  being  for  the  pur- 
chase money  and  interest. 

It  further  appeared  in  evidence,  that  a  short  time  after  this 
purchase,  the  defendant  discovered  that  Andrews  had,  on  the 
22d  February,  1836,  executed  a  mortgage  of  the  said  lot  to 
Philip  McLoskey,  to  secure  to  him  the  payment  of  seventeen 
thousand  dollars,  due  by  these  notes,  made  by  Andrews  and 
payable  to  McLoskey,  one  for  five  thousand  three  hundred 
and  fifty  dollars,  due  one  year  after  date,  one  for  five  thousand 
seven  hundred  dollars,  due  two  years  after  date,  and  the  other 
for  Six  thousand  and  fifty  dollars,  due  three  years  after  date, 
and  all  of  them  of  the  same  date  as  the  mortgage.  The  mort- 
gage was  duly  recorded  some  months  before  the  sale  to  the  de- 
fendant, but  it  did  not  appear  that  he  knew  of  it  at  the  lime  of 
his  purchase. 
4 
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The  defendant  also  offered  evidence  conducirig  to  prove  that 
Andrews  had  concealed  the  existence  of  the  mortgage,  and 
that  he  did  not  disclose  its  existence  to  the  defendant  when  he 
purchased  the  lot,  and  that  when  the  defendant  discovered  it 
he  charged  the  said  Andrews  with  the  deception,  and  offered 
to  cancel  the  deed  and  notes.  It  further  appeared  in  evidence 
that  Andrews  failed  in  the  spring  of  1837,  and  absconded  in- 
solvent, and  has  ever  since  continued  absent  and  insolvent — 
that  before  leaving  the  State  he  transferred  the  three  notes  giv- 
en to  him  by  the  defendant.  The  note  sued  on  was  transfer- 
red by  Andrews  to  Fontaine  and  Freeman  as  collateral  secu- 
rity, tQ  secure  them  against  pre-existing  liabilities  for  Andrews, 
and  was  by  them  transferred  to  the  plaintiff  as  collateral  se- 
curity for  pre-existing  debts  due  by  Andrews  to  the  Bank. 

It  further  appeared  that  the  lot  sold  was  a  vacant  lot,  that 
the  defendant  never  took  possession  of  it,  and  refused  to  inter- 
meddle with  it  in  any  way,  that  he  never  received  any  benefit 
from  the  said  property,  that  McLoskey  took  the  control  of  it, 
enclosed  it,  paid  the  taxes  and  made  the  pavement  in  front 
of  it. 

It  further  appeared  that  the  first  note  made  by  Andrews  to 
McLoskey  was  paid  at  maturity,  but  the  other  two  notes,  with 
the  mortgage  made  by  Andrews,  were  assigned  by  McLoskey 
to  the  Planters  and  Merchants  Bank  of  Mobile,  that  those  two 
notes  were  protected,  and  never  paid,  that  the  said  Bank  filed 
a  bill  in  Chancery  against  Andrews  and  the  defendant,  to  fore- 
close the  mortgage,  and  that  a  decree  of  foreclosure  and  sale 
was  rendered,  under  which  the  lot  was  sold,  but  not  for  enough 
to  satisfy  the  amount  remaining  due  by  Andrews  on  his  mort- 
gage, and  that  the  lot  was  purchased  by  the  said  Bank,  which 
now  holds  it  under  this  purchase. 

The  defendant  produced  the  other  two  notes  given  by  him 
to  Andrews,  which  had  been  taken  up  by  him. 

On  this  evidence  the  defendant  requested  the  Court  to  charge 
the  jury  that  if  they  believed  the  facts  before  stated  to  be  prov- 
ed to  their  satisfaction,  then  that  the  consideration  for  thf  note 
sued  on  had  entirely  failed;  and  that  if  the  note  had  been  trans- 
ferred by  Andrews  to  the  Bank  as  collateral  security 
merely,  and  for  pre-existing  liabilities,  and  if  the  defendant  had 
repudiated  the  contract  so  soon  as  he  discovered  the  incum- 
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brances,  and  had  received  no  benefit  whatever  under  it,  but 
that  the  title  liad  passed  to  the  purchaser  under  the  mortgage, 
then  the  plaintiffs  were  not  entitled  to  recover. 

This  charge  the  Court  refused  to  give,  and  instructed  the 
jury  that  the  Court  could  see  no  reason  why  Andrews  himself 
might  not  recover  on  the  note  then  before  the  jury.  That  the 
recording  of  the  mortgage  was  notice  to  the  whole  world  of  its 
existence,  and  in  law  the  defendant  was  bound  to  know  the 
fact,  and  having  relied  on  his  warranty,  he  had  a  right  to  pur- 
sue Andrews  on  that  warranty.  With  a  knowledge  then  of 
the  existence  of  the  mortgage  when  the  defendant  purchased 
the  land,  he  was  bound  to  rely  on  his  warranty.  Or  the  jury 
might  suppose  that  the  price  at  which  defendant  purchased 
}vould  authorize  him  to  satisfy  the  mortgage  and  complete  his 
thle. 

To  all  this  the  defendant  excepted — and  he  now  prosecutes 
his  writ  of  error  to  reverse  the  judgment  rendered  on  the  ver- 
dict of  the  jury,  assignhig  as  error  the  matters  shown  in  the 
bill  of  exceptions. 

Stewart,  for  the  plaintiff  in  error,  insisted  that  the  judg- 
ment ought  to  be  reversed,  whatever  may  be  the  law  arising 
on  the  facts,  because  the  second  and  fourth  pleas  were  fully 
proved  by  the  evidence  before  the  jury.  If,  however,  the  law 
of  the  case  was  to  be  examined,  independent  of  these  pleas  he 
submitted  the  following  points : 

1.  The  Bank  holding  the  note  as  collateral  security,  holds  it 
subject  to  all  defences  which  could  be  made  against  it  if  it  was 
sued  by  the  payee.  [10  Wend.  85;  Coddington  v.  Bay,  20 
John.  637;  13  Wend.  605.] 

2.  The  sale  by  Andrews  was  fraudulent  under  the  circum- 
stances shown  in  evidence.  [Sugden  on  Vend.  6 ;  ib.  491 ; 
1  Story's  Com.  on  Eq.  §208,  142 ;  2  Kent's  Com.  378.] 

3.  The  defence  can  properly  be  made  at  law.  [14  Pick. 
293 ;  ib.  217 ;  Morehead  v.  Gayle,  2  S.  and  Porter  224 ;  Wi- 
ley V.  White,  3  ib.  355 ;  Wade  v.  Kellough,  ib.  431 ;  Wilson' 
V.  Jordan,  ib.  92;  Pitts  v.  CoUingham,  9  Porter,  675;  Frisby 
V.  Hoffnagle,  11  John.  50;  Sill  v.  Read,  15  John.  230;  Mc- 
Allister v.  Read,  4  Wend.  483.] 

4.'  The  questions  now  raised  are  not  within  the  influence  of 
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any  of  our  decisions,  that  possession  passing  to  the  vendee  will 
prevent  a  defence  at  law.  [Wilson  v.  Jordan,  3  S.  and  P.  92  ; 
Christian  v.  Scott,  1  Stew.  490;  S.  C.  Minor,  351 ;  Gilchrist  v. 
Dandridge,  Minor,  165;  Stone  v.  Cover,  1  Ala.  Rep.  2S7 ; 
Bliss  v.  Smith,  ib.  273 ;  Dunn  v.  White,  ib.  645 ;  Young  v. 
Harris,  2  Ala.  Rep.  108;  Camp  v.  Camp,  2  ib.  632;  Callaway 
V.  McElroy,  3  ib.  406.] 

Campbell,  contra. 

GOLDTHWAITE,  J.— The  facts  of  this  case  shown  by  the 
bill  of  exceptions,  are  supposed  to  present  two  prominent 
grounds  of  defence;  the  first  arising  out  of  the  alledged  fraud, 
and  the  other  because  of  an  entire  failure  of  the  consideration 
for  which  the  note  sued  on  was  given. 

Our  first  examination  will  be  of  the  question  respecting  the 
failure  of  the  consideration. 

1.  Most  generally  the  inducement  of  a  purchaser  in  treating 
for  the  acquisition  of  land,  is  to  become  its  owner.  We  do  not 
mean  to  assert  that  one  person  may  not  legally  contract  with 
another,  who  has  merely  the  possession  of  the  land,  although 
his  title  to  it  may  be  known  to  be  imperfect,  or  even  bad,  but 
our  intention  is  to  show  what  are  ihe  prima  facie  intendments 
springing  out  of  contracts  for  the  purchase  of  land,  when  there 
are  no  stipulations  between  the  parties  with  leference  to  the 
title. 

In  Ogilvie  v.  Foljambe,  [3  Mere.  53,]  Sir  William  Grant 
says,  "  the  right  to  a  good  title,  is  a  right  not  growing  out  of 
the  agreement  of  the  parties,  but  which  is  given  by  law.  The 
purchaser  insists  on  having  a  good  tiile,  not  because  it  is  stipu- 
lated for  by  the  agreement,  but  on  the  general  right  of  a  pur- 
chaser to  require  it." 

Courts  of  equity  govern  their  proceedings  by  this  just  rule, 
and  when  an  incumbrance  is  discovered  previously  to  the  exe- 
cution of  the  conveyance,  the  vendor  must  discharge  it,  wheth- 
er he  has  or  has  not  agreed  to  covenant  against  incumbrances, 
before  he  can  compel  the  payment  of  the  purchase  money. 
[Sugd.  on  Vend.  Chap.  9,  §  VI.  315,  and  cases  there  cited.] 

A  similar  rule  obtains  in  the  courts  of  law,  wher«  all  titles. 
as  between  the  vendor  and  purchaser,  aio  declared  either  good 
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or  bad,  according  as  their  merits  may  be,  for  there  is  no  mid- 
dle term  to  d*esignate  a  defective  title ;  [Romelly  v.  James,  6 
Taunt.  263 ;]  and  every  title  to  be  marketable  must  be  good 
in  equity  as  well  as  at  law.  [Maberly  v.  Robbins,  5  Taunt. 
625.] 

2.  Such  are  the  rights  of  a  purchaser  when  he  has  made  no 
stipulations  with  respect  to  the  title ;  but  there  is  a  period 
when  the  contract  of  ihe  parties  is  determined  by  its  execu- 
tion on  the  part  of  the  vendor,  and  then  the  rule  of  caveat  emp- 
tor applies  with  its  utmost  rigor.  This  period  is  when  the 
conveyance  has  been  executed  by  all  the  necessary  parties, 
and  accepted  by  the  purchaser;  after  this,  if  the  purchaser  is 
evicted  by  a  title  to  which  his  covenants  do  not  extend,  he  can- 
not recovtor  the  purchase  money,  either  at  law  or  in  equity. 
[Sugd.  on  Vend.  Chap.  9,  §VI.  346,  and  cases  there  cited  ■] 
His  neglect  to  look  into  the  title  is  then  considered  his  own  fol- 
ly, for  which  he  has  no  relief,  [ib.  347,]  and  this  rule  applies 
equally  whether  the  money  has  been  paid  or  is  only  secured 
to  be  paid.     [Ib.  349  ;  Thomas  v.  Powell. ,2  Cox,  394.] 

The  true  rule  with  respect  to  the  liabiUty  of  the  vendor,  and 
the  obligation  of  vigilance  imposed  on  the  purchaser,  is  most 
appropriately  stated  by  Mr.  Fonblanque,  who  says,  "  the  prin- 
ciples upon  which  courts  of  law  proceed  upon  the  subject 
of  warranty,  so  strongly  tend  to  reconcile  the  claims  of  conve- 
nience with  the  duties  of  good  faith,  that  I  cannot  conceive  the 
mean  by  which  they'  can  receive  an  additional  extent,  or  be 
in  any  degree  circumseribed,  without  endangering  the  interests 
which  they  are  now  so  well  calculated  to  preserve.  To  ex- 
cite that  diligence  which  is  necessary  to  guard  against  imposi- 
tion, and  to  secure  that  good  faith  which  is  necessary  to  justify 
a  certain  degree  of  confidence,  is  necessary  to  the  intercourse 
of  society.  These  objtcts  are  attained  by  those  rules  of  law 
which  require  the  purchaser  to  apply  his  attention  to  those 
particulars  which  may  be  supposed  within  the  reach  of  his  ob- 
servation and  judgment ;  and  the  vendor  to  communicate  those 
particulars  and  defects  which  cannot  be  supposed  to  be  imme- 
diately within  the  reach  of  such  attention.  If  the  purchaser 
be  wanting  of  attention  to  those  points  where  attention  would 
have  been  sufficient  to  protect  him  from  surprise  or  imposition 
the  maxim  caveat  emptor  ought  to  apply;   but  even  against 
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this  maxim  he  may  provide,  by  requiring  the  vendor  express- 
ly to  warrant  that  which  the  law  would  not  imply  to  be  war- 
ranted. If  the  vendor  be  wanting  of  good  faith,  ^c^e*  servan- 
da is  the  rule  of  law,  and  can  scarcely  be  more  effectually  en- 
forced in  equity  than  it  is  at  law."  [1  Fonb.  Treat,  on  Equity, 
362,  note  h.] 

3.  We  do  not  understand  the  counsel  for  the  plaintiff  in  er- 
ror as  disputing  the  principles  just  adverted  to,  but  rather  as  in- 
sisting, that,  there  being  in  this  case  an  express  warranty  cov- 
ering the  eviction,  under  which  Andrews  would  be  liable  to 
the  extent  of  the  sum  agreed  to  be  paid  him  by  the  defendant, 
that  therefore  a  recovery  ought  not  to  be  permitted  in  favor  of 
his  assignee ;  and  the  more  especially  that  it  ought  not  to  be  al- 
lowed when  Andrews  is  shewn  to  be  insolvent,  and  thus  una- 
ble to  respond  m  damages. 

Such  a  defence,  whatever  may  be  its  merits,  cannot  be  cal- 
led a  failure  of  the  consideration  for  which  the  notes  were  given, 
because,  if  there  was  no  vi^arranty  whatever,  the  defendant 
would  be  without  relief.  It  follows,  that  if  he  is  now  entitled 
to  a  remedy,  it  must  be  in  consequence  of  the  warranty  and 
the  subsequent  insolvency  of  the  warrantor,  by  which  the 
covenant  intended  for  the  purchaser's  security  has  become  un- 
available. 

Without  now  stopping  to  inquire  whether  these  circumstan- 
ces afford  a  reason  for  equitable  interposition  and  relief,  we 
think  it  dear  that  they  do  not  make  out  a  legal  defence,  even 
in  a  case  where  the  recovery  on  the  covenant  of  warranty 
ought  to  be  equal,  or  larger,  than  the  sum  sued  for.  The  rea- 
sons which  induce  this  conclusion  are  these:  In  the  first  place, 
the  damages  to  be  recovered  on  a  covenant  of  warranty  are, 
in  their  nature,  unliquidated,  and  therefore  are  not  the  subject 
of  a  set  off,  according  to  our  judgment  in  the  case  of  Dunn  v. 
White  and  McCurdy,  [1  Ala.  Rep.  N.  S.  645.]  Secondly,  the 
covenant  of  warranty  would  not  be  extinguished  by  this  de- 
fence. Thirdly,  the  covenant  itself  operates  as  an  estoppel  to 
the  grantor,  and  would  have  the  effect  to  transfer  to  the  pur- 
chaser or  his  assigns,  any  subsequently  acquired  title,  which 
should  be  vested  in  the  grantor.  Fourthly,  by  the  conveyance 
all  covenants  running  with  the  land  are,  ipso  facto,  assigned 
to  the  purchaser. 
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This  last  reason,  it  is  apparent,  does  not  apply  to  this  case, 
because  the  breach  of  covenant  is  a  consequence  of  the  ven- 
dor's own  act,  but  it  must  so  frequently  apply  to  cases  that  it 
is  decisive  against  the  adoption  of  a  practice  which  would  be 
more  like  an  exception  than  a  general  rule. 

But  independent  of  these  reasons,  the  facts  of  this  case,  (ex- 
cluding for  the  present  all  consideration  of  the  matter  of  fraud,) 
bring  it  within  the  influence  of  the  decision  made  by  us  in 
Dunn  V.  White  and  McCurdy,  [1  .^\la.  Rep.  N.  S.  645,]  in 
which  w^e  held  that  a  panial  failure  of  consideration  was  not 
an  available  defence  to  an  action  for  the  purchase  money  of 
lands  of  which  the  purchaser  retained  the  possession.  It  ap- 
pears here  that  the  defendant  purchased  the  lot  in  October, 
1836.  The  conveyance  then  made  transferred  the  possession 
to  him  as  absolutely,  in  point  of  law,  as  if  he  had  been  invest- 
ed by  lii'cri/  of  seisin.  [Bliss  v.  Smith,  1  Ala.  Rep.  N.  S.  273.] 
This  effect  is  produced  by  the  operation  of  our  statute,  similar 
to  the  English  statute  of  uses  on  the  conveyance.  [Aik.  Dig. 
94,  §37.]  Under  this  conveyance  the  purchaser  was  entitled 
to  retain  the  possession  until  the  forfeiture  of  the  condition  of 
the  mortgage,  executed  previously,  by  Andrews  to  McLoskey. 
This  forfeiture  did  not  take  place  until  February,  1838,  when 
the  second  note  secured  by  it  was  dishonored,  consequently, 
during  the  interval  between  these  periods,  the  defendant  is  en- 
titled to  the  usufruct,  and  can  be  made  responsible  to  no  one 
for  rents  or  profits  in  any  form  of  action.  [4  Kent's  Com.  157 ; 
Stanard  v.  Ehl  ridge,  16  John.  254.]  If  the  defendant  was 
seeking  a  recovery  against  Andrews  by  an  action  on  the  cove- 
nant of  warranty,  the  measure  of  damages  would  be  the  price 
agreed  to  be  paid,  or  actually  paid,  with  interest  thereon,  from 
the  time  at  which  the  defendant  would  legally  be  responsible 
to  another  for  mesne  profits,  together  with  the  cost  of  the  eject- 
ment suit.  [Bennct  v.  Jenkins,  13  John.  50 ;  Caulklin  v.  Har- 
ris, 9  John.  324;  Pitcher  v.  Livingston,  4  John.  1 ;  Slaats  v. 
Teneyke,  3  Caines,  111;  Baldwin  v.  Munn,  2  Wend.  399; 
Wagers  v.  Schuyler,  1  Wend.  553.] 

We  have  not  considered  it  important  to  ascertain  the  exact 
period  when  the  lot  was  abandoned  to  McLoskey,  if  indeed  it 
was  so  abandoned,  or  whether  the  defendant  was  authorized 
to  abandon  to  one  claiming  title,  without  suit,  for  the  reason. 
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(whatever  may  be  the  rights  of  parties  with  j-eference  to  this 
matter,)  that  we  consider  the  sale  and  possession,  under  the 
decree  of  foreclosure,  as  equivalent  to  a  legal  eviction,  it  being 
a  part  of  the  case  that  the  defendant  was  a  party  to  that  suit. 
Nor  is  the  chcumstance  that  the  defendant  has  paid  the  other 
two  notes,  if  such  is  the  proper  inference  to  be  drawn  from  the 
fact  that  he  has  them  in  possession,  of  sufficient  importance  to 
introduce  a  modification  of  the  principles  just  ascertained. 

The  true  question, so  far  as  a  court  of  law  is  concerned  being 
whether  the  defence  asserted  can  be  sustained  without  over- 
stepping the  boundary  which  divides  the  jurisdiction  of  law 
and  equity,  and  not  as  to  the  amount  to  be  recovered. 

From  what  has  been  previously  shown,  it  will  he  seen  that 
all  the  consequences  flowing  from  the  conveyance  and  war- 
ranty will  be  the  same,  whether  the  defence  is  successful  in 
whole  or  only  in  part.  It  is  because  a  court  of  law  cannot  rfo 
complete  justice  between  the  parties  by  placing  them  in  statu 
quo,  that  this  defence,  under  this  aspect,  is  properly  referable 
to  equity  jurisdiction. 

4.  The  question  of  fraud  is  not  entirely  novel  in  this  court, 
although  it  never  has  been  presented  in  the  same  imposing 
manner. 

In  Christian  v.  Scott,  [Minor  354,  S.  C.  again  before  the 
Court,  I  Stewart,  490,]  one  of  the  defences  insisted  on  was, 
that  the  bond,  the  foundation  of  the  action,  was  given  in  pay- 
ment for  land,  to  which  the  vendor  represented  he  had  a  fair 
title,  and  that  it  was  clear  of  all  incumbrances.  It  was  shown 
that  the  land  was  incumbered  with  a  deed  of  trust,  executed 
by  the  vendor  to  secure  the  payment  of  a  sura  of  money  due 
from  him,  and  there  was  no  evidence  that  the  purchaser  was 
informed  or  otherwise  knew  of  it.  The  purchaser  had  taken 
possession  of  the  land,  and  received  a  conveyance  of  it  from 
the  vendor.  One  of  the  charges  requested  was,  that  although 
the  vendor  had  made  fraudulent  representations  as  to  his  title, 
yet  if  the  purchaser  received  the  possession,  and  carried  the 
contract  into  execution  by  taking  upon  himself  the  ownership 
of  the  land,  payment  of  the  bond  could  not  be  resisted.  This 
Court  reversed  the  judgment  of  the  Circuit  Court  for  refusing 
to  give  this  charge. 

By  this  recital  it  will  be  seen  that  the  case  was  similar  in  all 
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respects  to  this,  except  that  here  the  additional  fact  of  eviction 
by  reason  of  the  incumbrance  is  presented. 

Some  expressions  are  used  by  tiie  learned  Judge  who  deliv- 
ered the  opinion  in  the  subsequent  case  of  Wilson  v.  Jordan, 
[3  S.  and  P.  92,]  from  which  it  may  be  inferred  that  a  change 
of  opinion  as  to  the  defence  had  obtained  in  the  court  at  that 
time ;  but  when  that  case  is  examined  we  find  the  question  of 
fraud  was  not  involved,  either  in  the  pleadings  or  proofs  of  the 
cause.  Indeed  all  inference  of  fraud  is  rebutted  by  the  state- 
ment that  it  was  not  relied  on  as  a  defence.  Independent  of 
this,  it  can  scarcely  be  supposed  that  the  case  of  Christian  v. 
Scott,  which  had  been  twice  before  the  court,  would  be  over-, 
ruled  without  any  reference  to  it.  The  course  of  decision  ever 
since  has  been  adverse  to  any  investigation  of  the  title  or  of 
any  defect  in  the  estate,  when  the  possession  is  retained  by  the 
purchaser,  and  the  contract  is  not  rescinded.  [Wade  v.  Kil- 
lough,  3  S.  and  P.  431.] 

Even  in  contracts  for  the  acquisition  of  personal  property, 
fraud  has  never  been  admitted  as  a  complete  bar  to  a  suit  for 
the  purchase  money,  unless  the  defendant  has  returned,  or 
whenever  practicable,  offered  to  return,  the  purchased  chattel. 
[Cozins  V.  Whitaker,  3  S.  and  P.  322;  Barnes  v.  Bailey  and 
Du  Bard,  2  Ala.  Rep.  749,  and  cases  there  cited.] 

There  are  many  distinctions  between  the  rules  which  affect 
real  and  personal  estates,  which  are  distinctive  features  of  the 
common  law,.and  their  ramifications  extend  so  far  that  no  one 
can  clearly  foresee  the  consequences  of  overturning  ihem. 
Among  these  not  the  least  important  are  the  different  modes 
of  succession  after  the  death  of  the  last  possessor,  and  the 
different  effect  of  covenants  respecting  each  species  of  estate. 
If  the  defence  of  fraud  was  permitted  in  this  case,  to  avoid 
a  recovery  at  law,  there  is  nothing  in  the  record  to  show  that 
the  contract  has  ever  been  rescinded,  and  therefore  Andrews 
hereafter  might  be  liable  to  an  action  on  his  warranty;  or  in 
the  case  of  a  title  subsequently  acquired  by  him,  be  estopped 
by  his  covenant  from  asserting  it.  Many  other  difficulties 
may  be  supposed  which  do  not  indeed  apply  to  this  particular 
case,  as  it  is  presented  on  the  record,  but  which  are  conclusive 
against  the  admission  of  this  defence  as  a  getieral  rule.  Take 
for  in.siance,  the  case  of  an  eviction  after  the  receipt  of  largo 
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rents,  or  profits,  for  which  the  purchaser  is  not  responsible  to 
the  evictor;  are  these  to  remain  unaccounted  for,  or  must  not 
the  defence  be  denied  under  the  influence  of  our  previous  judg- 
ment in  Dunn  v.  White  and  McCurdy  ? 

Again,  a  case  may  be  stated  which  seems  to  furnish  an  ab- 
sohUe  test  of  the  unsoundness  of  this  defence  at  law.  In  the 
event  of  the  death  of  the  purchaser  before  eviction,  and  previ- 
ous to  payment  of  the  purchase  money,  the  estate  would  des- 
cend to  the  heir,  whilst  the  personal  representative  would  be 
answerable  for  the  debt.  Which  is  entitled,  the  personal  re- 
presentative to  defeat  the  action  against  him  on  the  notes,  or 
the  heir  to  his  action  on  the  covenant  of  warranty  ? 

5.  This  examination  of  principles  and  authorities  leads  us 
to  the  conclusion  that  the  defendant  has  no  available  defence 
at  law  :  but  it  is  asked,  whether  it  can  be  supposed  that  he  is 
remediless,  in  a  case  where  injury  is  so  apparent .''  We  answer 
that  no  such  consequence  flows  from  the  assertion  of  these 
rules. 

Assuming  that  the  warranty  was  entered  into  in  the  most 
perfect  good  faith,  we  think  relief  must  be  given  in  Chancery, 
on  the  ground  of  Andrews'  insolvency,  if  the  present  holders 
of  this  note  are  not  to  be  considered  as  its  bona  fide  holders,  a 
matter  which  we  shall  hereafter  advert  to. 

When  the  defendant  accepted  of  the  covenant  of  warranty, 
it  was  doubtless  considered  as  an  effective  security,  and  if  he 
had  been  evicted  before  the  payment  of  the  purchase  money, 
our  impressions  tend  strongly  to  the  propriety  of  not  permit- 
ting Andrews  himself,  if  insolvent,  to  receive  that  portion  of 
the  purchase  money  which  he  would  be  compelled  to  refund 
in  an  action  on  the  warranty,  though  we  are  aware  of  decis- 
ions to  the  contrary;  but  however  this  may  be,  his  insolvency 
furnishes  a  ground  of  equitable  relief  entirely  within  the  influ- 
ence of  the  case  of  Farr  and  Beck  v.  Reynolds,  [3  Al.  Rep.  521.] 
It  is  useless  to  pursue  an  insolvent  indorsement  but  it  is  quite 
too  injurious  to  be  allowed  to  pay  him  money  which  he  will 
never  refund. 

6.  As  to  the  defendant's  relief  in  equity,  upon  the  allegation 
of  fraud,  we  think  also  there  is  no  question,  provided  it  is  suf- 
ficiently made  out  by  proof.  Mr.  Sugden  says,  in  his  Treatise 
on  Vendors,  [Chap.  7,  §111.  309,]  that  when  a  vendor  gives  a 
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false  description  of  the  estate,  the  purchaser  may  at  law  rescind 
the  contract;  but  this  must  be  understood  to  mean  only  those 
cases  where  the  contract  is  executory.  To  this  extent  and  no 
further  do  the  cases  cited  by  him  support  his  text.  [Duke  of 
Norfolk  V.  Westly,  1  Camp.  337;  Fenion  v.  Brown,  14  Vesey, 
144;  Blank  v.  Christer,  1  Salk.  128;  see  also  Sherwood  v. 
Sammon,  2  DaV,  128;  S.  C.  in  Equity,  5  Day,  439;  Cotting- 
ham  V.  Pitts,  9  Porter,  675.] 

That  this  is  Mr.  Sugden'sown  view  of  the  jurisdiction  is  ap- 
parent when  he  subsequently  says,  [in  Chap,  9,  §VI,  5G4,J 
"although  the  purchase  money  has  been  paid,  and  the  con- 
veyance is  executed  by  all  the  parties,  yet  if  the  defect  (of  title) 
does  not  appear  on  the  face  of  the  title  deeds,and  the  vendor  was 
aware  of  the  defect,  and  concealed  ii  from  the  purchaser,  or 
suppressed  the  instrument  by  which  the  incumbrance  was  cre- 
ated, or  on  the  face  of  which  it  appeared,  he  is  in  every  such 
case  guilty  of  a  fraud,  and  the  purchaser  may  either  bring  an 
action  on  the  case  or  file  his  bill  in  equity  for  relief."  [See  alsote 
Brice  v.  Holback,  Doug,  654 ;  Early  v.  Garrett,  9  B,  and  C. 
522.] 

But  the  hill  in  Chancery  in  most  cases  will  be  found  to  be  a 
better  remedy  ;  it  will  lead  to  a  better  discovery  of  the  conceal- 
ment and  the  circumstances  attending  it,  and  may  in  some  ca- 
ses enable  the  court  to  create  a  trust  in  favor  of  the  injured  pur- 
chaser.    [3  Coke  Litt,  H.  and  Butler,  note  3S4,  a.] 

It  is  urged,  however,  that  there  is  here  no  evidence  of  fraud, 
and  that  the  purchaser  either  knew  or  is  chargeable  with  no- 
tice of  the  incumbrance,  because  it  was  not  only  registered, 
but  was  in  fact  disclosed  when  the  title  was  known  to  come  to 
Andrews  from  McLoskey,  who  would  have  retained  an  equi- 
table mortgage  so  long  as  the  purchase  money  was  unpaid 
to  him.  It  cannot  be  denied  that  the  defendant  was  in  error, 
in  not  making  an  examination  of  the  register,  and  also  in  not 
ascertaining  from  the  previous  vendor,  whether  he  pretended 
to  any  lien;  but  this  does  not  exculpate  the  vendor. 

7.  In  all  cases  of  purchase  there  is  a  trust  and  cotifidence 
reposed  by  the  purchaser  in  the  vendor,  that  the  estate  is  not 
impaired  in  value,  or  incumbered  by  any  act  done  by  him. 
Indeed,  by  offering  to  sell  an  estate,  the  vendor  virtually  re- 
presents it  as  not  incumbered  by  himself,  or,  if  incumbered  he. 
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will  free  it  before  the  sale  is  executed  ;  and  if  he  wishes  to  dis- 
charge himself  from  the  consequences  of  this  implied  repre- 
sentation, it  lies  with  him  to  show  that  the  purchaser  was  in- 
formed or  otherwise  knew  of  the  incumbrance. 

In  the  case  of  Harding  v.  Nelthorpe,  [Nelson,  118,]  an  issue 
was  diiected  to  ascertain  whether  the  vendor  knew  of  an  in- 
cumbrance charged  on  the  purchased  land,  but  this  com-se  of 
proceeding  in  that  case,  shows  that  the  incumbrance  must 
have  been  created  by  some  other  person  than  the  vendor. 
The  case  of  Cater  v.  Pembroke,  [1  13ro.  Ch.  C.  301,  S.  C.  on 
appeal ;  2  ib.  281,]  also  bears  on  this  point,  and  we  infer  from 
it  the  English  Courts  of  Chancery  recognize  the  rule  we  have 
just  laid  down. 

8.  There  are  cases  in  which  the  mere  concealment  of  an  in- 
cumbrance, created  by  the  grantor,  may  not  be  sufficient  cause 
to  rescind  a  contract,  although  such  a  concealment  certainly  is 
a  breach  of  the  good  faith  which  ouglit  to  be  observed  in  all 
contracts;  but  these  cases  rest  on  the  principle  that  no  injury 
has  been  sustained  by  means  of  the  incumbrance. 

Of  this  class  is  Hunt  v.  McConnell,  [I  Monroe,  219,]  which 
decided  that  the  omission  of  the  vendor  to  disclose  the  fact  of 
an  incumbrance  created  by  himself  when  he  is  not  actuated  by 
a  fraudulent  intention,  and  when  the  purchaser  sustains  no  in- 
jury from  it,  is  not  a  sufficient  ground  to  rescind  the  contract, 
provided  the  incumbrance  isremo;^ed  before  the  hearing.  But 
it  is  said  the  matter  would  assume  a  more  imposing  aspect  if 
the  incumbrance  had  proved  injurious  to  the  purchaser.  The 
same  doctrine  was  recognized  in  the  subsequent  case  of  Camp- 
bell v.  Whiitingham,  [5  J.  J.  Marshall,  96.^  These  cases, 
resting  on  the  principle  we  have  adverted  to,  have  no  tendency 
to  restrict  the  rule  declared  in  the  leading  case  of  Pasley  v. 
Freeman,  [3  Term  51,]  where  it  said  that  the  concurrence  of 
fraud  and  injury  is  necessary  to  sustain  an  action  on  the  case 
for  a  deceit. 

There  is  no  question  here  as  to  the  injury,  because  the  lot 
has  been  taken  from  the  defendant  in  consequence  of  the  fore- 
closure and  sale  under  the  mortgage,  therefore,  if  the  fact  of 
the  existence  of  that  incumbrance  was  unknown  to  him,  he  is 
entitled,  in  our  opinion,  to  a  rescission  of  the  contract,  whether 
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there  was  or  was  not  any  fraudulent  intention  on  the  part  of 
the  vendee  to  work  this  injury  to  the  purchaser. 

9.  In  the  case  of  Edwards  v.  Mcl.ay,  [Cooper  308,  S.  C.  on 
Appeal ;  2  Swanst.  287,]  the  purchaser  was  held  entitled  to 
recover  the  purchase  money  with  interest,  from  Ihc  time  when 
he  quitted  the  valuable  occupation  of  the  land,  together  with 
what  he  had  ercpended  for  repairs,  &c.  This  seems  to  indi- 
cate that  if  the  occupation  has  been  of  any  value  ^o  the  pur- 
chaser, then  the  vendor,  upon  the  rescission,  would  be  entitled 
to  interest  on  the  purchase  money,  as  a  remuneration  for  the 
occupation  from  the  time  of  the  purchase  until  the  offer  to  re- 
scind and  until  the  abandonment.  We  regret  that  we  have 
not  had  access  to  the  report  of  the  case  of  Small  v.  Atwood, 
[Young  408,]  and  the  same  case  on  appeal  to  the  House  of 
Lords,  in  which  we  understand  all  the  English  cases  upon  the 
rescission  of  contracts  for  the  purchase  of  real  estate,  are  ex- 
amined, as  it  would  probably  shed  much  light  on  this  some- 
what obscure  branch  of  the  science,  and  especially  upon  the 
manner  in  which  courts  of  equity  mete  out  justice  to  both  the 
purchaser  and  vendor. 

10.  Without  the  aid  of  precedent  to  guide  us,  we  can  arrive 
at  no  other  conclusion  than  that  the  purchaser  has  the  right, 
■when  an  incumbrance  has  been  concealed  from  him,  to  re- 
quire a  prompt  removal  of  it,  and  if  this  is  not  effected,  he  is 
entitled  to  seek  a  rescission  of  the  contract ;  and  may  abandon 
the  possession,  unless  he  chooses  to  retain  it  for  the  purpose  of 
charging  the  land  with  a  trust  to  reimburse  himself  for  money 
paid;  nor  is  it  under  any. circumstances  essentially  necessary 
that  he  should  abandon  the  occupation,  as  the  only  effect  of 
retaining  it  until  a  decree  of  rescission,  even  in  cases  where  the 
occupation  is  of  any  value,  will  be  to  charge  him  with  the  in- 
terest on  the  purchase  money.  That  the  land  may  be  made 
chargeable  with  such  a  trust  is  recognized  in  Cater  v.  Pem- 
broke, [1  Bro.  Ch.  C.  301;  3  Coke  on  Litt.  H.  and  Butler's 
note  381  a.] 

11.  It  has  been  argued  that  the  purchaser  has  no  relief  in 
any  forum  for  the  fraud,  inasmuch  as  he  has  taken  a  covenant 
from  the  vendor,  which  covers  the  precise  injury  sustained. 
We  have  examined  the  case  of  Leonard  v.  Pitney,  [5  Wend. 
30,]  where  it  is  put  with  a  query  whether  an  action  on  the 
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case  will  lie  where  the  purchaser  has  accepted  a  deed  without 
warranty;  but  independent  of  many  cases  in  the  books  to  the 
contrary,  we  consider  the  matter  at  rest  in  this  Court,  in  conse- 
quence of  the  judgment  given  in  Cozens  v.  Whitaker,  [3  S.  and 
P.  330.]  That  was  case  for  a  deceit  in  the  sale  of  a  person- 
al chattel,  where  there  also  was  a  warranty,  but  we  can  per- 
ceive no  satisfactory  reasons  for  any  distinction  to  be  made  in 
the  sale  of  lands.  The  case  of  Cater  v.  Pembroke  before  cit- 
ed, is  satisfactory  to  show  that  a  court  of  equity  may  relieve 
for  a  fraud  in  the  sale  of  lands,  although  there  is  also  a  war- 
ranty. 

12.  It  has  also  been  strongly  urged  that  this  defence  is  but 
an  attempt  to  procure  relief  from  a  hard  bargain;  that  there  is 
nothing  to  show  that  the  defendant  has  paid  the  other  notes 
given  for  the  land,  though  he  has  them  in  his  possession;  and 
the  incumbrance  could  and  w^ould  have  been  discharged  if  the 
defendant  in  reality  had  paid  any  one  of  the  notes :  it  is  said 
furthermore,  that  the  defendant  himself  could  have  paid  off 
this  incumbrance,  and  might  have  retained  the  sum  paid  out 
of  that  due  to  Andrews.  All  these  matters  may  be  as  supposed, 
and  yet  the  right  of  the  defendant  to  relief  is  not  impaired. 

When  the  facts  of  this  case  are  considered  in  the  most  favor- 
able aspect  for  Andrews,  he  was  bound  at  all  hazards  to  pre- 
vent a  breach  of  his  covenant  of  warranty ;  and  if  he  was  sued 
for  that  breach,  he  would  not  be  permitted  to  assert,  or  show, 
that  the  defendant  might  have  avoided  eviction,  either  by  pay- 
ing off  the  incumbrance,  or  by  purchasing  in  an  outstanding 
title.  These  were  privileges  which  the  defendant  might  exer- 
cise if  he  would,  but  his  omission  furnishes  no  excuse  to  the 
vendor. 

On  the  other  hand,  it  will  be  quite  in  time  for  the  plaintiff  to 
show  that  this  defence  is  a  mere  pretence,  and  that  the  defen- 
dant acquiesced  in  the  purchase  after  a  knowledge  of  the  fraud, 
and  until  circumstances  had  rendered  it  desirable  to  avoid  the 
purchase.  Equity  requires  diligence  and  promptness  in  urging 
a  rescission  on  the  ground  of  fraud,  and  frequently  presumes  a 
\yaiver,  or  leaves  the  party  to  his  remedy  at  law.  [Hardwick 
V.  Forbes,  1  Bibb,  212  ;  Robinson  v.  Galbraith,  4  Bibb,  183; 
Colyer  v.  Johnson,  2  Munroe,  16.] 

13.  The  right  of  the  defendant  to  urge  this  defence  against 
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the  present  holder  of  the  note  arises  out  of  the  circumstances 
stated  in  the  bill  of  exception?*,  and  these  show  that  no  new 
consideration  was  given  by  the  bank  when  it  acquired  the 
property*  in  the  note,  but  that  it  was  transferred  to  them  as  col- 
lateral security,  to  secure  a  precedent  debt  due  from  Andrews. 

A  decision  on  this  point  is  not  required,  in  consequence  of 
the  conclusions  at  which  we  have  already  come  ;  but  it  may 
be  said  that  all  the  authorities  concur  in  admitting  this  defence 
under  the  circumstanses  shown  in  evidence. 

How  the  law  would  be  if  it  shall  appear  that  the  note  is  not 
held  merely  as  collateral  security,  but  that  a  new  consideration 
was  given  by  the  discharge  of  other  paper,  or  of  other  parties, 
by  the  acceptance  of  this  note  previous  to  its  maturity,  and 
without  notice,  are  matters  which  we  decline  now  to  consider, 
and  we  only  advert  to  them  to  show  that  these  questions  are 
not  involved  in  this  case  as  presented. 

14.  One  other  question  remains  to  be  considered.  It  is  said 
the  second  and  fourth  pleas  are  supported  by  the  evidence,  and 
therefore  it  is  insisted  that  the  charge  should  have  been  given, 
whatever  may  be  our  opinion  upon  the  abstract  merits  of  these 
pleas.  From  what  has-  been  said  it  will  be  seen  the  second 
plea  is  not  in  fact  sustained,  because  it  asserts  that  the  defen- 
dant never  had  possession  ot  the  lot;  but  the  fourth  plea  is  sus- 
presents  any  legal  defence  according  to  the  principles  we  have 
tained  by  the  proof  in  every  allegation.  Neither  of  these  pleas 
declared. 

We  do  not  question  the  right  of  the  defendant,  even  under 
such  a  state  of  defecti^^  pleading  to  require  the  Court  to  in- 
struct the  jury  to  find  a  verdict  on  the  proper  issue  sustained 
by  his  proof,  because,  in  that  event,  the  plahjtiff  would  be  pla- 
ced in  a  condition  to  extricate  himself  from  the  vicious  plea  by 
a  motion  to  enter  a  judgment  non  obstante  veredicto.  [Ste- 
phens on  Plead.  129,  and  cases  there  ched.]  The  defendant 
did  not  pursue  this  course,  biit  asked  a  charge  which,  if  given, 
would  have  led  to  a  general  verdict,  and  the  plaintiff  would, 
in  that  case,  have  been  remediless,  (as  under  the  issue  of  non 
assumpsit,)  the  reason  on  which  the  verdict  was  founded 
could  not  have  been  ascertained. 

We  wish  our  decision  on  this  point  to  be  understood  as  re- 
stricted to  the  precise  case  which   appears,  for  if  a  general 
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charge  is  asked  when  all  the  pleas  are  good,  we  cannot  see 
clearly  how  either  party  can  be  prejudiced. 

We  cannot  perceive  that  the  defendant  has  been  injured  by 
the  refusal  to  give  the  charge  requested,  or  by  that  "actually 
given,  therefore  the  judgment  of  the  County  Court  is  affirmed. 


ODEN  V.  STUBBLEFIELD. 

1.  In  order  to  chnrge  the  husband  with  knowledge  of  a  fact,  it  is  not  permisisible  to 
shew  that  it  had  been  spoken  of  in  his  family,  and  before  his  wife  ;  especially  if 
he  had  no  such  interest  in  the  matter  as  to  warrant  the  conclusion  that  the  wife 
repeated  to  him  what  she  had  heard. 

2.  The  declarations  of  a  person  in  respect  to  personal  property,  of  which  be  is  in 
possession,  are  admissible  as  part  of  the  resjestxE. 

3.  A  person  in  possession  of  personal  property  as  an  agent,  may  acquire  a  title  in 
favor  of  creditors  and  purchasers,  where  the  property  is  given  or  lent  to  him, 
with  a  reservation  to  the  giver  or  lender ;  unless  the  reservation  is  in  writing  and 
duly  acknowledged,  &c.  and  recorded,  or  a  demand  of  possession  is  made  and 
pursued  by  due  course  of  law  within  three  years.  And,  although  a  sum  of  mo- 
ney was  paid  by  such  donee,  or  loanee,  as  hire,  it  would  not,  as  it  respects  his 
creditors  and  purchasers,  prevent  a  divestiture  of  the  donor  or  lender's  reserva. 
lion. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  detinue  by  the  defedant  in  error 
against  the  plaintiff,  for  the  recovery  of  a  negro  woman  named 
Sally,  and  her  three  children.  The  cause  was  tried  on  the 
generalissue.  On  the  trial  a  bill  of  exceptions  was  sealed  by 
the  presiding  Judge,  at  the  instance  of  the  defendant  below, 
from  which  it  appears  that  the  plaintiff  gave  the  negro  woman 
in  question,  with  the  oldest  child,  and  her  future  increase, 
(which  are  the  two  younger  children,)  to  his  son,  William  T. 
Stubblefield,  reserving  to  himself  their  possession  during  his 
life:  all  which  appears  by  a  deed  bearing  date  the  38th  Janu- 
ary, 1837,  which  was  never  recorded,  as  required  by  the  second 
section  of  the  statute  of  frauds.  [See  this  case  reported  in  2 
Ala.  Rep.  CS4,]     The  defendant  claims  under  Wm.  T.  Stub- 
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blefield,  and  adJuced  at  tho  trial  his  bill  of  sale,  dated  the  18th 
April,  1839,  which  acknowledges  the  payment  of  one  thousand 
dollars,  and  in  cont>ideralion  thereof  conveys  the  slaves  in  con- 
troversy to  the  defendant. 

There  was  evidence  showing  that  Wm.  T.  Stubblefield  was 
in  possession  of  the  woman  and  her  eldest  child  at  the  date  of 
the  deed  of  gift  from  the  plaintiff  to  him,  but  whether  the  pos- 
session was  acquiesced  in,  or  continued  for  three  years  without 
interruption,  was  a  question  controverted  by  the  parties. 

The  questions  of  law  presented  for  examination  arise  upon 
objections  to  the  evidence  and  the  charge  to  the  jury  ;  to  make 
them  intelligible,  the  facts  will  sufficiently  appear  from  the 
opinion  of  the  Court.  , 

Rice,  Peck  and  L.  Clark  for  the  plaintiff  in  error. 
Chilton,  for  the  defendant. 

COLLIER,  C.  J. — The  first  objection  to  the  evidence  is  well 
taken.  It  appears  that  the  plaintiff  was  allowed  to  prove  that 
the  deed  from  himself  to  his  son,  had  been  spoken  of  in  defen- 
dant's family,  and  before  his  wife  as  a  circumstance  from 
which  the  jury  might  infer  that  the  defendant  had  "  the  same 
chance  of  information."  The  testimony  was  entirely  irrele- 
vant and  well  calculated  to  mislead.  If  the  defendant  had 
been  informed,  previous  to  his  purchase  of  Wm.  T.  Stubble- 
field,  of  the  reservation  in  the  deed  of  the  plaintiff,  it  could  have 
had  no  influence  upon  his  title,  if  the  possession  of  his  vendor, 
coupled  with  his  own,  had  continued  for  three  years.  Such 
was  the  decision  of  this  Court  when  this  cause  was  here  twelve 
months  ago.  [2  Ala.  Rep.  ('S4.  See  also  Myers  v.  Peek's  ad- 
ministrator, ih.  648.]  But  if  the  evidence  had  been  pertinent, 
it  should  not  have  been  received ;  for  though  the  conjugal  rela- 
tion supposes  that  the  wife  is  unreserved  in  her  communica- 
tions to  the  husband, yet  it  by  no  means  follows  that  she  informs 
him  of  every  thing  she  may  hear;  especially  if  it  be  not  likely 
to  interest  or  affect  him  in  some  way.  Now  it  does  not  ap- 
pear that  the  defendant  had  or  was  about  to  acquire  an  inter- 
est in  the  slaves,  at  the  time  his  wife  heard  the  deed  from  the 
plaintiff  spoken  of,  so  that  it  cannot  be  reasonably  intended 
that  she  repeated  what  she  had  heard.  Nor  can  it  be  admit- 
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ted,  that  because  the  wife  heard  a  fact  related,  her  husband, 
whose  means  of  information  were  equally  as  good,  was  also 
advised  of  it. 

The  second  objection  to  the  admission  of  evidence  relates  to 
the  declarations  of  Wm.  T.  Stubblefield,  which  it  is  insisted 
should  have  been  rejected. 

It  appearsfrom  the  bill  of  exceptions,  that  the  negro  woman, 
some  time  in  1S3S,  ran  away  from  W.  T.  Stubblefield,  and 
went  to  the  plaintiff's  house,  where  she  remained  for  eight  or 
ten  days;  the  former  then  went  for  her,  when,  as  he  stated, he 
had  some  difficulty  in  getting  her  away  from  the  family,  and 
to  satisfy  them,  he  had  promised  to  return  her  at  the  end  of  the 
year.  •  It  is  not  expressly  stated,  but  the  fair  inference  is,  that 
this  declaration  was  made  by  Witi,  T.  Stubblefield  during  the 
continuance  of  his  possession.  Upon  this  assumption  the  evi- 
dence was  clearly  admissible.  In  respect  to  real  estate,  it  is 
said  the  general  doctrine,  that  the  declarations  of  a  tenant  in 
possession  of  land  are  admissible  as  a  part  of  the  res  geslss  has 
seldom  been  denied.  [2  Phil.  Ev.  C.  &  H.  ed.  600  ;  Bliss  V. 
Winston,  1  Ala.  Rep.  344.]  And  the  same  rule  prevails  in  itis 
utmost  extent  as  to  personal  property.  [2  Phil.  Ev.  601.*] 
Thus  on  an  appeal  between  two  towns,  contesting  the  settle- 
ment of  a  negro,  it  seems  that  the  declaration  of  a  person, made 
in  respect  to  his  title  to  the  negro  while  in  his  possession  as  a 
slave,  are  receivable  in  evidiMice.  [Overseers  of  Germantowh 
V.  Overseers  of  Livingston,  2  Caine's  Rep.  106 ;  see  also  Walk- 
up  V.  Pratt,  5  Har.  and  John.  51.]  And,  in  Willies  v.  Farley, 
[3  C.  and  Payne's  Rep.  395,]  it  was  held  what  one  in  posses- 
sion of  goods  said  as  to  whose  property  they  were,is  eviilence. 
To  these  citations  many  others  quite  as  pertinent,  might  be  ad- 
ded, but  the  question  is  too  firmly  seitled  to  make  its  furtlter 
consideration  at  all  necessary. 

In  refusing  to  give  the  charge  prayed  by  the  defendant,  th6 
Court  impliedly  affirm,  that  if  William  T.  Stubblefield  first  ac- 
quired the  possession  of  the  slaves  as  the  agent  of  his  father, 
a  continuous  possession  for  three  years,  demand  made  and 
pursued  as  required  by  the  second  section  of  the  statute 
■  of  frauds,  will  not  perfect  the  title  of  a  bona  fide  pur- 
chaser from  him.  It  is  certainly  true  that  on«  who  ac- 
quires and  holds  personal  property  as  the  agent  of  another. 


JUNE  TERM,  1842.  if 

Oden  V.  Siubblefield. 

cannot  transmit  to  a  third  person,  having  notice  of  his 
agency,  a  title  to  that  properly,  in  violation  of  ilie  trust.  But 
one  having  possession  as  agent,  may  as  a  donee,  with  a  reser- 
vation to  the  donor,  or  "S  a  loanee,  acquire  a  title  in  favor  of 
creditors  and  purchasers,  if  the  deed  or  writing  is  not  recorded, 
and  he  remains  in  possession  for  three  years  without  demand 
made  and  pursued  by  due  course  of  law,  and  this  although  the 
possession  was  first  acquired  as  an  agent. 

The  Court  iuiJtructed,  the  jury  that  if  the  plaintiff  received 
the  two  dollars  agreed  to  be  given  by  Wm.  T.  Stubblefield  on 
account  of  the  hire  of  the  negroej:,  then  the  possession  of  Rag- 
land,  in  1S37,  was  the  possession  of  plaintiff.  The  evidence 
was,  that  Wm.  T.  Stubblefield  hired  the  negroes  to  Ragland  in 
the  latter  part  of  the  year  183fi,  at  ten  dollars  per  month  ;  the 
plaintiff  was  dissatisfied  because  they  could  have  been  hired 
for  more,  and  to  quiet  his  complaints,  Wm,  T.  Stubblefield 
agreed  to  pay  in  addition  two  dollars  for  each  month.  Rag- 
land  has  never  paid  the  plaintiff  any  part  of  llie  hire,  not  con- 
ceiving it  to  be  due  him,  though  he  has  occasionally  claimed 
it;  nor  does  it  appear  that  the  plaintiff  has  received  any  part 
of  the  hire  from  his  son.  This  charge  cannot  be  sustained. 
As  it  respects  creditors  and  purchasers,  the  actual  payment  of 
the  hire  by  Wm.  T.  Stubblefield,  could  not  have  interrupted 
the  continuity  of  his  possession,  and  in  their  favor  if  it  contin- 
ued for  three  years  without  demand  made  and  pursued  by  due 
course  of  law,  it  would  divest  the  reservation  which  the  plain? 
tiff  had  made  in  his  own  favor.  The  cases  cited  from  2  Alji, 
Rep.  are  full  and  direct  to  the  point. 

No  question  of  law  arises  upon  thq  evidence  in  relation  tQ 
the  possession  of  the  plaintiff,  of  the  woman  during  the  period 
of  her  elopement  in  1838 ;  or  whether  it  was  a  legal  interrup- 
tion of  VVm.  T.  Stubblefield's  possession.  As  this  is  a  ques- 
tion of  law,  by  no  means  difficult  of  solution,  when  the  facts 
are  ascertained,  we  leave  it  to  be  determined  by  the  Circuit 
Court.  We  have  only  to  add,  that  the  judgment  is  reversed 
and  the  cause  remanded. 


ALABAMA. 

Williams  and  Wife  v.  Bryant  and  Wife. 


WILLIAMS  AND  WIFE  v.  BRYANT  and  WIFE. 

1.  In  slander,  the  words  charged  to  have  been  spoken,  or  at  least  some  of  them, 
must  be  proved  to  have  been  spoken  precisely  as  laid,  and  it  will  not  be  sufH. 
cient  to  prove  the  speaking  of  words  of  equivalent  import. 

2.  The  charge  in  the  declaration,  that  a  woman  was  called  "  a  whore,"  is  not  es- 
tablished by  proving  that  she  was  called  "  a  strumpet." 

Ebroh  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  on  the  case  by  the  defendants  in  error, 
for  slanderous  words  spoken  by  the  wife  of  the  plaintiff  in  error 
of  the  wife  of  the  defendant  in  error. 

The  words  charged  in  the  declaration  are,  that  the  wife  of 
defendant  was  "a  whore."  The  proof  was,  that  plaintiff  and 
defendant  were  making  a  settlement,  and  at  its  termination  the 
latter  asked  the  former  if  he  was  satisfied,  who  replied  that  he 
was,  except  in  regard  to  a  statement  which  defendant's  wife 
had  made  of  his  wife;  whereupon  defendant's  wife,  who  was 
present,  became  agitated,  and  observed  that  she  had  said  Mrs. 
Bryant  was  a  strumpet,  and  she  still  believed  it. 

The  counsel  for  the  defendant  moved  tlie  court  to  charge  the 
jury  that  this  was  not  such  a  publication  of  slanderous  words 
as  would  authorize  a  finding  for  the  plaintiff,  which  charge  the 
court  refused  to  give,  and  the  jury  found  a  verdict  for  the 
plaintiff,  from  which  this  writ  of  error  is  prosecuted.  The  as- 
signment of  error  brings  to  view  the  propriety  of  the  charge  of 
the  Court. 

Chiltox,  for  the  defendant  in  error,  insisted  that  the  Jldmis- 
sion  of  the  wife  of  plaintiff  in  error, that  she  had  used  the  words 
imputed  to  her,  could  not  be  given  in  evidence  to  prove  a  pub- 
lication. [7  Terra.  112;  2  Ala.  Rep.  339;  1  Philips  on  Ev. 
81.] 

The  variance  between  the  words  spoken  and  those  charged 
is  fatal. 

L.  E.  Parsons,  contra. 
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ORMOND,  J  — The  act  of  February  2d,  ls3P,makii)g  words 
actionable  in  themselves,  wlijch  impute  a  want  of  chastity  to 
any  female  person  in  this  Slate,  will  certainly  support  this  ac- 
tion, either  upoa  the  words  as  charged  in  the  declaration,  or 
those  proved  to  have  been  spoken. 

The  words  charged  in  the  declaration  and  those  proved  to 
have  been  spoken  are  of  equivalent  import,  both  imputing  a 
want  of  chastity  in  the  person  of  whom  they  are  spoken,  and 
if  it  is  sufficient  to  prove  the  substance  of  the  words  charged 
will  maintain  the  action. 

It  is  stated  in  Buller's  N.  P.  5,  that  it  is  sufficient  to  prove 
the  substance  of  the  words  charged,  and  that  the  strictness  for- 
merly required  has  been  abandoned  ;  but  this  is  denied  to  be 
law  by  the  more  recent  authorities,  which  hold  that  the  words, 
or  at  least  some  of  them,  must  be  proved  precisely  as  laid,  and 
it  is  not  sufficient  to  prove  words  of  equivalent  import.  In 
Rex  V.  Berry,  [4th  Tern  Rep.  217,]  it  was  held  that  an  indict- 
ment charging  these  words,  "  He  is  a  broken  down  Justice,"  is 
not  supported  by  proof  of  the  words  "  You  are  a  broken  down 
Justice."  An  averment  of  words  spoken  affirmatively  is  not 
supported  by  proof  of  words  spoken  by  way  of  interrogation. 
[Barnes  v.  Hollo  way,  Sth  Term,  150.  J  So  in  Maitland  v. 
Goldnecy,  [2  East.  434,]  it  is  expressly  laid  down  that  it  is  not 
sufficient  to  prove  equivalent  words  of  slander.  [See  also, 
Harrison  v.  Stratton,  4th  Espinassc,  218;  Johnson  v.Tait,  6lh 
Binney,  121 ;  and  Walters  v.  Mace,  2  B.  and  A.  756.] 

This  has  been  the  doctrine  held  previously  in  this  Court,  in 
the  case  of  Commons  v.  Walters,  [1  Porter,  377,]  where  the 
Court  say  that  it  is  not  sufficient  to  prove  words  '^Uania- 
mount "  to  those  charged.  It  is  not  necessary  to  prove  all 
the  words  charged, provided  such  as  are  proved  are  slanderous, 
and  all  the  words  are  not  necessary  to  constitute  the  charge. 
As  where  the  words  charged  were,  *'  He  is  a  maintainer  of 
thieves  and  a  strong  thief,"  the  word  strong  was  held  to  be  im- 
material.    [Dyer,  75.] 

We  are  aware  that  there  are  cases  in  which  the  contrary 
doctrine  has  been  held,  but  we  consider  the  better  authority  to 
be,  that  the  words  must  be  proved  as  laid  ;  or  at  least  so  much 
of  the  charge  as  will  constitute  the  slander,  and  that  it  is  not 
sufficient  to  prove  words  of  equivalent  slanderous  import. 
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This  view  renders  it  unnecessary  to  consider  ttie  question  of 
the  sufficiency  of  the  publication. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


LANGFORD  v.  CUMMINGS  &  COOPER. 

\.  The  belief  of  a  witness  is  not  evidence,  but  if  his  impressions  are  stated  and  not 
excepted  to,  nor  any  charge  requested  with  respect  to  such  testimony,  there  is  no 
question  raised  on  the  record. 

2.  A  contract  in  wriiine,  to  deliver  an  article  at  a  particular  place,  may  be  modified 
by  a  subsequent  verbal  contract,  appoinnng  a  different  mode  of  delivery. 

3.  The  staiement  of  the  evidence  shows,  that  a  custom  upon  a  pariicular  river  waa 
proved,  and  the  Court  refused  to  charge  that  usage  by  one  boat  would  not  con. 
Btitute  a  custom.  The  refusal  is  proper,  because  no  foundation  (or  the  charge 
appears  from  the  evidence. 

4.  Two  contracts  in  evidence  before  the  jury,  and  a  charge  is  requested  on  one  ofr 
pectof  the  case,  and  given  with  the  explanation  that  the  question  is  not  involved* 
and  direciiog  the  attention  of  thejury  to  the  other  question,  is  not  error. 

Writ  of  Error  to  County  Court  of  Tuscaloosa  County. 

Assumpsit.  The  declaration  contains  a  special  count  on  the 
written  contract  hereafter  set  out,  and  the  common  counts. 

At  the  trial  the  plaintiff  read  in  evidence  an  account  in  these 
words  : 

"  Tusknloosa,  February  24th,  183S. 
Mr.  J.  Langford,  to  Cummings  &  Cooper,  Dr. 

To  making  frock  coat  ^52 — which  coat  is  to  be  delivered  to 
said  J.  Langford,  at  Coffeeville. 

Received  payment  in  full, 

Cummings  &  Coopbr." 

The  defendants  then  proved  by  a  witness  who  had  been 
m  their  employ,  that,  at  the  date  named  in  the  account, 
one  of  them  inquired  of  the  witness  whether  he  could 
make  a  frock  coat  for  the  plaintiff  by  the  return  of  the  steam- 
boat Pilot.  The  witness  replied  that  he  could,  and  the  parties 
then  agreed  th^t  the  coat  should  be  delivered  to  Capt.  La  Rock, 
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(who  commanded  the  steamboat  Pilot,)  on  his  return  from  Mo- 
bile, with  insrrnclions  to  deliver  it  lo  tijc  boy  of  the  plaintiff, 
•who  was  ferryman  at  the  Coffee ville  ferry.  The  partner  with 
whom  the  contract  was  made,  had  previously  proposed,  in  the 
same  conversation,  to  send  ihecoal  by  the  Captain  of  another 
steamboat,  but  the  plaintiff  would  not  consent.  He  also  said, 
at  the  same  time,  that  Captain  La  Rock  was  a  careful  man, 
and  if  the  coat  was  delivered  to  him  the  plaintifl'  would  be  sure 
to  get  it.  The  witness  believed,  from  what  took  place  at  the 
time,  that  this  oral  agreement  was  subsequent  to  the  written 
one,  though  he  admitted  he  never  had  seen  the  latter,  and  did 
not  know  of  its  existence  until  the  trial.  The  defendants  also 
proved  that  the  coat  was  delivered  to  the  Clerk  of  the  steam- 
boat Pilot,  addressed  to  the  care  of  Captain  La  Rock,  in  a  con- 
spicuous manner,  with  instructions  to  deliver  it  to  the  ferry- 
man of  the  plaintiff,  at  Cofieeville  ferry.  It  was  also  proved 
to  be  the  custom  to  deliver  freight  at  the  respective  landings  on 
the  river,  and  that  Coffeville  was  more  than  half  a  mile  distant 
from  the  landing. 

On  this  evidence  the  Court  charged  the  jury — That  if  th« 
defendants  delivered  the  coat  to  the  clerk  on  board  the  steam- 
boat Pilot,  and  it  came  into  the  possession  of  Captain  La  Rock, 
the  verdict  should  be  for  the  defendants. 

The  plaintiff  requested  the  Court  to  charge  the  jury — 

First — That  the  custom  on  any  one  boat  was  no  evidence  of 
the  custom  of  the  river. 

Second — That  if  the  defendants  agreed  to  deliver  the  coat  at 
Coffecville  to  the  plaintift',  the  jury  should  find  for  him  in  the 
absence  of  proof  that  it  was  so  delivered,  unless  it  was  shown 
that  the  plaintiff  had  received  it  otherwise. 

The  first  charge  was  refused;  and  with  respect  to  the  latter, 
the  jury  was  instructed  that  it  was  true,  that  if  the  defendants 
agreed  to  deliver  the  coat  to  the  plaintiff  at  Coffeeville,  then, 
in  the  absence  of  such  a  delivery,  he  would  be  entitled  to  re- 
cover, but  this  question  was  not  involved  in  the  case,  and  if  af- 
ter the  written  agreement  was  entered  into,  the  parties  agreed 
that  the  coat  should  be  delivered  to  Captain  La  Rock,  and  it 
came  to  his  hands  through  the  Clerk  of  the  boat,  the  verdict 
ought  to  be  for  the  defendants. 

The  plaintiff  had  previously  asked  the  Court  to  exclude 
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from  the  jury  (he  evidence  which  went  to  show  that  the  ver- 
bal agreement  was  made  after  the  one  in  writing.  This  was 
refused.  The  plaintiff  excepted  to  the  action  of  the  court  iti 
these  several  matters,  and  now  assigns  the  same  for  error. 

J.  J.  Porter,  for  the  plaintiff  in  error,  insisted  that  the  re- 
ceipt was  evidence  of  a  specific  contract,  and  could  not  be 
explained  by  parol  evidence.  [Greanl.  on  Ev.  353 ;  6  Ohio 
Rep.  247.] 

The  evidence  of  the  belief  of  the  witness  should  have  been 
excluded,  as  having  nothing  to  do  with  the  case,  and  the  facts 
proved  leading  to  no  such  conclusion.  [7  Mass.  21Sj  5  S.  and 
P.  421 ;  1  Phil.  Ev.  291 ;  Peak's  Ev.  199.] 

Cochran,  contra. 

GOLDTHWAITE,  J.— First— We  think  we  are  not  author- 
ized to  infer  that  the  witness  was  permitted  to  give  his  im- 
pression as  evidence  to  the  jury.  It  is  clear  the  plaintiff  en- 
deavored to  show  by  his  cross  examination  that  there  was  no 
foundation  for  such  an  impression.  In  addition  to  the  cross 
examination,  it  would  have  been  proper  for  the  plaintiff  to 
have  asked  instructions  from  the  court  to  the  jury,  that  their 
verdict  ought  not  to  be  founded  on  the  belief  of  the  witness. 
No  exception  was  made  to  the  evidence,  if  it  was  so  consider- 
ed, nor  any  charge  asked  upon  it.  Consequently  there  is  no 
question  about  it  raised  on  the  record.  [Toulmin  v.  Austin,  5 
S.  and  P.  410.] 

Second — The  motion  to  exclude  such  of  the  evidence  as 
went  to  show  that  the  verbal  agreement  was  made  after  that 
in  writing,  could  have  been  allowed  only  upon  the  reason  that 
the  contract  evidenced  by  the  receipt  could  not  have  been  mo- 
dified or  changed  by  a  subsequent  verbal  agreement.  We  do 
not  wish  to  be  understood  that,  if  the  proof  that  this  agreement 
was  subsequent,  was  nothing  more  than  the  belief  of  the  wit- 
ness, that  then  it  might  not  have  been  excluded,  but  such  was 
not  the  request ;  the  prayer  was  to  exclude  the  evidence,  and 
it  was  all  of  such  a  nature  as  to  warrant  the  conclusion  that  the 
agreement  to  forward  the  coat  by  a  particular  boat,  was  the 
last  conversation  between  the  parties. 
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It  is  insisted,  however,  that  the  receipt  was  an  express  con- 
tract to  deliver  the  coat  to  the  plii'tiff  at  CofTeeville,  and  that 
this  contract  could  not  be  modified  by  any  subsequent  verbal 
agreement.  We  cannot  yield  our  assent  to  this  proposition. 
The  mode  of  delivery  was  a  matter  entirely  for  the  benefit  of 
the  plaintiff,  and  an  acceptance  by  him  in  a  different  manner 
would  be  a  discharge  to  the  defendants.  When,  therefore,  the 
plaintifif  consented  that  the  coat  should  be  delivered  to  the 
Captain  of  the  steamboat,  the  delivery,  if  it  was  subsequently 
made,  was,  in  effect,  a  delivery  to  the  plaintiff  himself.  The 
case  of  Cuff  V.  Penn,  [1  M.  and  S.  31,]  is  similar  in  principle 
to  this,  and  is  a  sufficient  authority  to  shew  that  a  written  con- 
tract, fixing  a  stated  period  for  its  performance,may  be  extend- 
ed by  parol ;  and,  if  so,  there  is  no  reason  why  the  place  of 
performance  may  not  also  be  changed  in  the  same  manner. 

3.  The  charge  with  respect  to  the  custom  seems  to  have 
been  asked  without  any  foundation  for  it,  growing  out  of  the 
evidence.  It  is  stated  that  the  custom  was  proved;  now  this 
statement  is  incorrect  if  it  was  only  shown  to  be  the  custom  of 
one  boat.  There  is  no  manner  in  which  this  request  can  be 
considered  which  relieves  it  from  the  character  of  a  mere  ab- 
straction, which  the  court  was  not  bound  to  respond  to  in  any 
manner. 

4.  We  are  not  called  on  to  d^ermine  whether  the  written 
contract  imposed  the  risk  upon  the  defendants  of  a  delivery  at 
Coffeeville,  because  the  County  Court  conceded  such  to  be  the 
law  of  the  contract,  and  it  very  distinctly  put  the  case  to  the 
jury  upon  the  fact  whether  a  subsequent  verbal  agreement  was 
made,  by  which  the  coat  was  to  be  delivered  to  Capt.  La  Rock. 
The  charge  of  the  Court  left  the  jury  to  consider  whether  the 
coat  came  to  his  hands,  and  we  are  unable  to  perceive  any  er- 
ror in  the  judgment. 

Let  the  judgment  be  affirmed. 
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1.  A  surety  who  pays  a  debt  for  his  principal,  is  entitled  to  stand  in  the  place  of 
the  creditor  as  to  all  securities,  funds,  liens  and  equities,  which  he  may  have 
against  other  persons  or  properly  on  account  of  the  debt. 

2.  B.  at  the  request  of  L.  indorsed  a  note  made  by  M.  &  L.  as  partners,  which 
was  discounted  by  a  Bank;  after  the  death  of  L.  his  administratrix  and  M. 
made  a  new  note,  for  the  purpose  of  continuing  the  indebtedness,  which  was 
also  indorsed  by  B.  and  discounted  by  the  Bank.  This  last  note  being  unpaid, 
the  Bank  recovered  a  Judgment  against  B,  on  his  indors<!ment,  which  he  satisfi- 
ed, and  filed  his  bill  to  charge  the  estate  of  M.  upon  the  allegation  that  L.  and 
the  administratrix  were  insolvent. 

Held — 1.  That  the  purchase  of  the  second  note  by  the  Bank,  relieved  the 
intestate's  estate  from  all  liability  to  pay  the  debt. 

2.  The  complainant  was  not  entitled  to  the  relief  sought,  that  his  only  equity 
80  far  as  the  intestate's  estate  was  concerned,  was  to  subject  the  interest  of  the 
administratrix  and  surviving  partner  therein,  (if  any,}  to  the  payment  of  the 
amount  paid  as  their  indorser. 

The  plaintiff  in  error  filed  his  bill  in  the  Court  of  Chancery 
holden  at  Mobile,  setting  forth  that  on  the  18th  March,  1837, 
at  the  request  of  Willis  Lang,  who  was  then  a  copartner  in. 
trade  with  CoHn  C.  McRae,  under  the  firm  of  McRae  &  Lang, 
he  indorsed  a  promissory  note, made  by  the  concern, for  twelve 
hundred  and  twenty-five  dollars,  which  was  duly  discounted 
by  the  Bank  of  Mobile.  Before  the  maturity  of  the  note  Lang 
died,  and  administration  of  his  estate  was  granted  to  Catharine 
Lang,  his  widow, by  the  Orphans'  Court  of  Mobile.  To  enable 
the  administratrix  to  renew  and  continue  the  indebtedness  to 
the  Bank,  so  commenced  by  McRea  &  Lang,  the  complainant, 
at  the  request  of  Mrs.  Lang,  repeatedly  indorsed  the  note  of 
herself  and  McRae,  and  the  note  of  McRae  &  Lang  was  there- 
by extinguished.  The  last  renewed  note  indorsed  by  the  plain- 
tiff was  dated  the  9lh  May,  1838,  and  was  due  the  7th  July 
thereafter ;  this  note  not  being  promptly  paid  by  the  makers, 
was  put  in  suit,  and  judgment  recovered  thereon  against  Mc- 
Rae and  Mrs.  Lang,  in  her  individual  character, as  also  against 
the  complainant. 

It  is  further  stated  that  the  makers  of  the  note  were  insol- 
vent, and  the  plaintiff,  to  save  his  property  from  execution  and 
sale,  has  fully  paid  off  the  judgment  against  him,  together  with 
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all  interest  and  costs,  Mrs.  Lang,  as  administratrix,  refuses 
to  reimburse  the  sum  thus  paid,  although  the  complainant  first 
indorsed  for,  and  at  the  request  of,  the  intestate,  and  repeated 
his  indorsement  at  her  solicitation,  to  relieve  his  estate  from  a 
liability  to  execution. 

The  bill  prays  that  the  money  paid  by  the  complainant  may 
be  considered  as  a  charge  upon  the  intestate's  estate,  that  the 
amount  may  be  ascertained  by  a  reference  to  the  Master,  and 
the  administratrix  be  decreed  to  pay  it ;  and  in  default  of  pay- 
ment by  her,  that  an  execution  issue  against  the  estate  of  her 
intestate. 

McRae  and  Mrs.  Lang  are  both  made  'defendants.  The 
former  answers  that  his  deceased  partner  being  under  protest 
to  the  Bank  of  Mobile,  as  the  indorser  of  one  Collins,  to  re- 
lieve the  credit  of  the  firm,  he  united  with  him  and  made  a 
note,  which  the  complainant  indorsed ;  this  note  was  repeat- 
edly renewed  by  this  defendant  and  Mrs.  Lang,  (after  the 
death  of  her  husband,)  as  makers,  and  the  complainant  as  in- 
dorser ;  and  a  judgment  rendered  upon  the  note  last  made  has 
been  paid  by  the  complainant  as  an  indorser. 

Mrs.  Lang  demurred  to  the  bill  for  want  of  equity,  and  an- 
swers that,  not  admitting  her  intestate  had  "any  thmg  to  do 
with  the  original  note  as  set  forth  by  the  complainant,  or  had 
any  benefit  therefrom,  or  assented  to  the  making  thereof." 
She  prays  proof  of  all  these  facts,  if  they  are  material. 

Upon  the  application  of  the  complainant  for  a  commission 
to  take  the  deposition  of  McRae  to  be  read  against  his  co-de- 
fendant, interrogatories  were  filed  and  a  commission  issued  ac- 
cordingly. The  testimony  of  McRae  is  substantially  a  reitera- 
tion of  the  facts  stated  in  his  answer. 

The  Chancellor  was  of  opinion  that  the  bill  did  not  disclose 
a  case  for  equitable  interference,  and  consequently  dismissed 
it  at  the  complainant's  costs.  To  revise  this  decree  a  writ  of 
error  has  been  prosecuted  to  this  Court. 

Dargan,  for  the  plaintifi"  in  error.  By  the  payment  of  the 
judgment  recovered  by  the  Bank,  the  plaintifl'  was  substituted 
to  all  the  rights  to  which  the  Bank  was  previously  entitled. 
If  the  debt  had  been  paid  by  the  indorser  without  suit,  the  in- 
dorser would  have  been  entitled  to  the  note;  and  upon  the 
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same  principle,  having  paid  it  after  judgment,  he  is  authorized 
in  equity  to  control  the  judgment  against  the  makers.  [1  Tur- 
ner and  Russ.  Rep.  224;  8  Cond.  Eng.  Ch.  Rep.  338,  344;  1 
Law  Lih.  150;  2  Vern.  Rep.  608;  14  Ves.  Rep.  162;  1  John. 
Ch.  Rep.  413.] 

The  intestate  was  originally  liable  as  a  maker  of  the  note  to 
pay  it,  so  as  to  relieve  the  plaintifi",  and  upon  principles  of  na-- 
lural  justice,  his  estate  is  chargeable,  as  the  renewed  indorse- 
metit  was  intended  to  save  it  from  execution  and  sale.     The 

case  of ,  [2  N.  C.  Ch.  Rep.  — ,]  veiy  fully  establishes 

this  principle. 

Mrs,  Lang,  as  administratrix,  gave  her  own  note  to  pay  in- 
testate's debt,  and  thus  became  a  creditor  of  the  estate  to  that 
extent.  The  law  is  well  settled  that  a  trustee  who  advances 
his  own  money  for  the  benefit  of  the  trust,  is  entitled  to  be  re- 
imbursed from  the.  trust  funds;  and  it  is  not  competent  for  a 
trustee  to  refuse  to  collect  his  debts,  or  to  release  them  to  the 
prejudice  of  his  creditors.  If  a  creditor  is  unable  to  obtain  a 
satisfaction  of  a  judgment  by  execution,  he  may  resort  to  equi- 
ty to  subject  a  debt  due  to  the  defendant.  [4  Rand.  Rep.  394; 
4  John.  Ch.  Rep.  313.] 

Campbell,  for  the  defendant.  Brown  cannot  claim  on  the 
note — that  imposes  an  obligation  on  Mrs.  Lang  alone  ;  in  fact 
it  was  not  competent  for  her  to  charge  the  estate  by  giving  a 
personal  security.     [6  Mass.  Rep.  158;  8  Mass.  Rep.  199.] 

If  the  plaintiff  has  any  right  to  clainj  a  reimbursement  of  his 
advances,  it  is  by  being  subrogated  to  the  situation  of  the 
Bank  upon  the  original  contract;  but  this  cannot  be,  for  the  bill 
expressly  charges  that  that  contract  "  was  extinguished"  by  a 
new  note.  The  legal  effect  of  a  renewal  of  a  note  in  Bank  is 
entirely  to  satisfy  the  indebtedness  upon  the  old  paper.  The 
discount  is  made  upon  the  new  note,  and  the  amount  placed  to 
the  credit  of  the  borrower,  while  the  Bank  obliges  him  to  set- 
tle the  old  note  by  the  application  of  the  money  so  lent.  [2 
Gill,  and  J.  Rep.  494,  509.] 

Brown  cannot  claim  on  the  security  we  have  seen,  be- 
cause, as  we  have  shown,  that  has  lost  its  vitality;  and  if  sub- 
rogated to  the  rights  of  the  bank,  he  caimot  subject  the  estate  of 
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the  intestate  to  his  reiaibursemeiit.     [8  Eug.  Ch.  Rep.  338; 
Foster  v.  The  Athseiieurn,  3  Ala.  Rep.  302.J 

The  fjct  that  Mrs.  Lang  borrowed  money  to  pay  the  debts 
of  the  estate,  does  not  make  the  estate  the  debtor  of  the  lend- 
er, and  equity  would  not,  if  all  the  parties  to  the  note  had  been 
insolvent,  have  sustained  a  bill  at  the  suit  of  the  Bank,  as  the 
creditor  of  Mrs.  L.  against  the  assets  in  her  Hands.  Chancery 
possibly  would  entertain  a  suit,  such  as  the  present,  for  a  sep- 
aration and  settlement  of  the  interest  of  the  administratrix  in 
her  husband's  estate.  But  such  is  not  the  scope  of  the  bill. 
The  claim  is  set  up  on  the  isolated  ground,  that  the  debt  which 
the  plaintiff  indorsed,  in  its  inception,  bound  the  estate  of  Wil- 
lis Lang,  and  that  it  should  be  paid  from  its  means,  though,  by 
the  assent  of  all  parties,  its  character  has  been  entirely  chang- 
ed. In  this  view,  it  is  clear  the  equity  of  the  bill  cannot  be  sus- 
tained.    [8  Ves.  Rep.  8.] 

COLLIER,  C.  J.— The  object  of  the  plaintiff's  bill  is  not  to 
obtain  an  assignment  of  the  judgment  recovered  by  the  Bank 
against  McRae  and  Mrs.  Lang.  If  that  judgment  was  distinct 
,  from  the  judgment  rendered  against  the  plaintiff,  or  was  not 
satii«fied  by  the  payment  of  the  latter,  it  would  be  entirely  com- 
petent for  Chancery  to  direct  it  to  be  transferred  upon  a  bill 
exhibited  with  a  view  to  such  a  result.  [Creager  v.  Bengle,4 
H.  and  John.  Rep.  234;  Watts  v.  Kinney,  3  Leigh.  Rep.  272.] 
But  the  assumed  equity  of  the  bill  is,  that  the  plaintiff,  as  the 
indorser  of  Mrs.  Lang,  &c.  has  paid  a  note,  which  had  been 
substituted  for  a  note  of  her  intestate,  &c.  on  which  he  was  also 
an  indorser,  and  the  makers  of  the  note  are  unable  to  reim- 
burse the  amount  paid.  It  is  not  pretended  that  it  is  compe- 
tent for  an  administrator  to  impose  a  direct  liability  upon  the 
estate  he  represents,  by  executing  a  note  or  other  security  for 
money,  in  his  representative  character;  but  it  is  insisted,  that 
as  by  the  substitution  of  the  note  which  the  plaintiff  has  paid, 
the  estate  of  the  intestate  has  been  relieved  from  a  liability/?ro 
tanio,  in  equity  and  natural  justice,  it  is  bound  to  refund  hira 
the  amount  advanced.  It  is  a  settled  principle,  that  a  surety 
who  pays  a  debt  is  entitled  to  stand  in  the  place  of  the  creditor 
as  to  all  securities,  funds,  liens  and  equities  which  he  may 
have  against  other  persons  or  property  on  account  of  the  debt. 
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[1  Story's  Eq.  477  et  post ;  Hampton  v.  Levy,  1  McC.  Ch. 
Rep.  112  ;  Worthington  v.  Ferguson, 4  H.  and  John.  Rep.  522  ; 
Tankersley  v.  Anderson,  4  Dess.  Rep.  44 ;  Miller  v.  Pendle- 
ton, 4  H.  and  Munf.  Rep.  436.]  And  it  is  equally  clear,  if  a 
creditor  cannot  obtain  satisfaction  of  a  judgment  by  execution 
he  may  resort  to  Chancery  to  subject  a  debt  due  to  the  defen- 
dant, or  property  to  which  he  has  an  equitable  title. 

In  the  case  before  us,  the  Bank  was  the  creditor  to  whom 
the  debt  was  due  and  has  been  paid.  The  intestate  of  Mrs. 
Lang,  together  with  his  copartner,  were  originally  debtors, 
but  that  indebtedness  was  fully  paid  by  the  discount  of  the  sub- 
stituted note  and  an  appropriation  of  its  proceeds ;  and  the  ev- 
idence of  it,  in  the  language  of  the  bill,  loas  extinguished. 

This  being  the  case,  Mrs.  Lang  and  McRae  became  the  debt- 
ors ;  and  it  is  a  debt  for  the  payment  of  which  they  alone  were 
responsible,  as  makers  of  the  note.  There  is  nothing  in  the 
record  from  which  it  can  be  inferred  that  the  Bank  did  not  in- 
tend to  discharge  the  intestate's  estate  from  all  liability  to  pay 
the  note  of  which  he  was  a  joint  maker ;  and  we  cannot,  against 
the  direct  allegation  of  the  bill,  suppose  that  there  was  a  con- 
tinuing responsibility.  The  creditor  then,  could  not  have  pro- 
ceeded, either  at  law  or  in  equity,  to  charge  the  estate  of  the 
intestate,  in  the  hands  of  the  administratrix ;  and  the  surety 
whose  claim  is  deduced  through  the  creditor,  cannot  look  to 
any  source  of  reimbursement  of  which  the  latter  could  not  have 
availed  himself. 

The  Bank  does  not  appear  to  have  had  any  other  security 
for  the  debt  due  to  it  than  the  last  note,  which  was  indorsed 
and  paid  by  the  plaintiff;  and  the  principles  we  have  stated  do 
not,  under  this  aspect  of  the  case,  authorize  him  to  seek  a  re- 
payment save  only  from  the  parties  who  preceded  him  on  the 
paper.  If  the  judgment  against  the  makers  of  the  note  was 
not  discharged  by  the  payment  made  by  the  plaintiff,  then  as 
we  have  already  said,  a  transfer  of  that  judgment  might  be  en- 
forced in  equity.  So  the  plaintiff  might  maintain  an  action  at 
law,  for  money  paid,  &c.  or  if  a  reimbursement  could  not  be  ob- 
tained of  either  of  the  defendants  at  law,  he  might  resort  to 
equity,  and  there  reach  debts  due  to  either  of  them,  or  subject 
other  property  to  his  indemnity. 

It  is  certainly  true,  that  by  relieving  the  estate  of  her  intes- 
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tate  from  the  payment  of  the  note  made  by  him  and  McRae, 
Mrs.  Lang,  upon  proof  of  the  insolvency  of  the  latter,  was  au- 
thorized to  charge  the  estate  with  the  amount  of  the  substitu- 
ted note ;  and  that  sum  would  be  allowed  her  on  the  settle- 
ment of  her  administration  accounts.  The  plaintiff  might,  in 
equity,coerce  a  settlement  of  the  intestate's  estate,cause  its  divi- 
sion and  distribution,  and  obtain  a  decree  for  the  appropriation 
of  the  interest  of  both,  or  either,  of  the  defendants  to  the  extent 
of  his  advance.  If,  upon  the  settlement,  nothing  should  ap- 
pear to  be  due  to  the  administratrix,  although  she  may  have 
wasted  the  estate,  the  plaintiff  would  not  be  entitled  to  recover, 
anything:  the  more  especially  as  the  sureties  in  her  adminis- 
tration bond,  who  are  entitled  to  equal  favor,  would  be  an- 
swerable for  her  default.  This  conclusion  is  also  enforced  by 
the  consideration  that  the  intestate's  estate  was  not  the  debtor 
of  the  plaintiff,  but  its  administratrix  was,  and  through  her  on- 
ly as  its  creditor  or  distributee  can  it  be  resorted  to. 

From  what  we  have  said  it  is  sufficiently  shewn  that  the 
plaintiff  cannot  proceed  against  the  estate  of  the  intestate  upon 
the  ground  that  the  intestate  was  originally  liable ;  but  his  on- 
ly ground  of  equity  against  it,  is  through  either  of  the  defen- 
dants as  a  creditor,  or  distributee.  The  bill  was  not  framed 
with  a  view  to  such  relief,  but  upon  a  hypothesis  materially 
different,  and,  as  we  have  seen,  wholly  untenable. 

The  subject  matter  of  the  bill  not  embracing  what  we  have 
shown  to  be  the  equity  of  the  plaintiff,  the  decree  of  dismissal 
will  not  bar  a  suit  founded  upon  that  equity,  if  it  can  be  sus- 
tained by  proof.     [Story's  Eq.  Plead.  608.] 

Our  conclusion  is,  that  the  decree  must  be  affirmed. 
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COTTON  V.  HUEY  &  Co. 

1.  A  suit  commenced  by  attachment  is  within  the  law  forbidding  process,  &c.  to 
be  served  on  Sunday, 

2.  When  an  attachment  is  levied  on  Sunday  its  service  cannot  be  abated  by  plea. 
The  proper  course  is  to  move  the  Court  to  set  aside  the  process  for  irregularity. 

Error  to  Talladega  Circuit  Court. 

This  action  was  commpijced  by  attachment,  by  the  defen- 
dants against  the  plaintiff  in  error. 

The  defendant  pleaded  in  abatement  of  the  service  of  the  at- 
tachment, that  it  was  levied  on  Sunday,  without  the  oaths  of 
two  persons  that  the  defendant  intended  to  withdraw  himself 
from  the  State  under  cover  and  protection  of  the  first  day  of 
the  week. 

To  this  plea  the  plaintiffs  demurred,  and  the  Court  sustained 
the  demurrer. 

Judgment  being  rendered  for  the  plaintiffs,  the  defendant 
prosecutes  this  writ,  and  assigns  for  error  the  judgment  of  the 
Court  on  the  demurrer. 

Chilton,  for  plaintiff  in  error. 

The  attachment  law  is  inchi  ed  within  the  general  terms  of 
the  law  against  vice  and  immorality,  forbidding  process  to  be 
served  on  Sunday,  [Aik.  Dig.  440,]  and  the  proper  mode 
of  taking  advantage  of  it  is  by  a  plea  in  abatement  to  the 
service.  He  cited  3d  Johnson  250;  20th  ib.  140;  8  Term 
Rep.  86. 

Rice,  contra,  contended  that  the  law  did  not  apply  to  at- 
tachments, but  that  if  it  did,  advantage  could  not  be  taken  of  it 
in  this  mode.  The  defendant  should  have  moved  to  set  it  aside 
for  irregularity. 

ORMOND,  J.— The  act  under  which  this  plea  was  filed  de- 
clares, in  substance,  that  no  one  shall  serve  or  execute  upon 
Sunday,  or  the  first  day  of  the  week,  any  "  writ,  process,  or- 
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der,  warrant,  judgment  or  decree,"  except  in  criminal  cases,  or 
for  a  breach  of  the  peace,  unless  oath  be  made  by  two  reputable 
persons,  that  the  person  on  whom  the  process  is  to  be  served 
intends  to  withdraw  himself  and  escape  from  this  territory  un- 
der cover  and  protection  of  the  said  first  day  of  the  week,  com- 
monly called  Sunday,  and  that  service  on  that  day,  without 
the  oaths  of  two  persons  as  aforesaid,  shall  be  utterly  void  to 
all  intents  and  purposes.     [Aik.  Dig.  440.] 

We  entertain  no  doubt  that  the  Legislature  intended  to  in- 
clude in  the  prohibition  all  civil  process.  The  terms  employ- 
ed are  as  comprehensive  as  the  language  affords,  to  include 
every  description  of  civil  process.  The  proceeding  by  attach- 
ment is  as  much  a  suit  as  if  commenced  in  the  ordinary  mode, 
by  capias,  the  warrant  being  by  the  attachment  law  declared 
the  leading  process  in  the  suit.  A  similar  statute  in  England 
has  always  received  a  liberal  interpretation  to  advance  thd 
manifest  design  of  the  Legislature.  [Taylor  v.  Philips,  3  East. 
155.]  The  obvious  design  of  the  Legislature  was  to  prevent 
the  spread  of  vice  and  immorality  by  the  desecration  of  the 
first  day  of  the  week  to  common  secular  purposes,  unless  jus- 
tified by  the  necessity  of  the  case.  In  addition  we  are  clearly 
of  opinion  that  the  service  of  an  attachment  is  within  the  letter 
of  the  prohibition. 

We  think,  however,  that  the  objection  of  the  defendant's 
counsel,  that  advantage  cannot  be  taken  of  it  in  this  mode, 
must  be  sustained.  The  proper  mode  of  taking  advantage  of 
any  defect  in  process,  or  irregularity  in  the  service,  is  by  mo- 
tion to  the  court  to  stay  proceedings.  [1  Sellon's  Practice,  10  L] 
This  was  in  effect  decided  by  this  court  in  Maverick  v.  Duflie, 
[1  Ala.  Rep.  433,]  where  it  was  held  that  a  plea  in  abatement 
that  no  copy  of  the  writ  was  served  on  the  defendant  was  bad 
on  demurrer,  but  that  a  motion  should  have  been  made  to  the 
Court  to  set  aside  the  process  for  irregularity.  This  was  the 
course  pursued  in  the  case  of  Taylor  v.  Phillips,  cited  from  2 
East.  155,  where  the  process  was  set  aside  because  served  on 
Sunday,  under  a  statute  like  ours  even  after  acts  by  the  defen- 
dant which,  if  the  service  had  not  been  absolutely  void,  would 
have  been  a  waiver. 

The  impropriety  of  the  course  attempted  in  this  case  will  be 
obvious  when  we  consider  the  nature  of  a  plea  in  abatement, 
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which  must  give  the  plaintiff  a  better  writ.  Now,  here  there 
is  no  objection  to  the  writ,  but  an  irregularity  is  complained 
of  in  its  service.  This  is  an  objection  which  does  not  reach 
the  writ,  and  therefore  does  not  abate  it. 

It  results  from  this  examination,  that  there  is  no  error  shown 
by  the  record,  and  the  judgment  must  be  affirmed. 


CHILTON  V.  COMSTOCK. 

1.  Where  the  maker  of  a  promissory  note,  not  negotiable  in  its  terms,  transfers  an 
account  upon  another  person  to  the  payee,  who  agrees  to  take  it  as  a  payment 
subject  to  I  he  sole  condition  that  he  is  able  to  make  it  available,  and  he  then 
transfers  the  note  to  an  assignee,  who  sues  the  maker,  and  after  suit  brought,  the 
payee  makes  the  account  available  to  himself,  this  is  no  defence  to  the  suit  by 
the  assignee,  under  the  pleas  of  payment  and  set  off. 

Wkit  of  Error  to  the  Circuit  Court  of  Benton  county. 

Assumpsit  on  a  promissory  note  made  by  Chilton  to  Mc- 
Campbell,  and  by  him  assigned  to  Comstock.  Pleas,  non  as- 
sumpsit, payment  and  set  off.  Verdict  and  judgment  for  the 
plaintiff. 

At  the  trial  the  plaintiff  gave  in  evidence  the  note  described 
in  his  declaration,  which  was  indorsed  in  blank  and  is  not  pay- 
able in  Bank. 

The  defendant  then  proved,  that  before  the  transfer  of  the 
note,  McCampbell,  the  payee,  had  purchased  from  Chilton  an 
account  due  from  another  person,  for  a  greater  amount  than 
the  note,  and  agreed  the  account  should  be  a  payment  of  the 
note,  if  he  could  make  it  available  in  a  transaction  between 
himself  and  that  person. 

After  the  transfer  of  the  note  to  Comstock,and  after  suit  was 
brought  by  him  against  Chilton,  McCampbell  had  made  the 
account  so  given  to  him  available  in  the  transaction  which 
was  contemplated  at  the  time  of  the  purchase  of  the  account. 
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During  the  whole  period,  from  the  giving  up  the  account  to 
the  close  of  the  transaction,  McCampbell  had  the  possession  of 
and  control  over  the  account,  and  never  offered  to  return  ii  to 
Chilton,  who  had  proved  it  before  he  turned  it  over.  The  on- 
ly condition  in  the  contract  respecting  the  account  was  that 
before  stated. 

On  this  evidence  the  defendant  requested  the  Court,in  effect, 
though  nat  in  terms,  to  instruct  the  jury  that  they  ought  to  find 
a  verdict  for  him.  This  charge  the  Court  refused  to  give,  but 
instructed  the  jury  that  the  transfer  of  the  account  could  only 
operate  as  a  payment  from  the  time  when  it  was  made  availa- 
ble by  McCampbell,  and  that  if  before  it  was  so  made  available 
Chilton  had  notice  of  the  assignment  of  the  note  to  the  plain- 
tifl';  in  that  event  the  subsequent  use  of  the  account  by  Mc- 
Campbell was  no  defence  to  the  action. 

The  defendant  excepted  to  this  charge,  as  well  as  to  the  re- 
fusal to  give  that  which  he  requested. 

Peck  and  Chilton,  for  the  plaintiff. 
Walker  and  Rice,  contra. 

GOLDTHWAITE,  J.— It  is  evident  that  the  account  trans- 
ferred by  Chilton  to  McCampbell  was  not  taken  as  an  abso- 
lute payment,  and  in  extinguishment  of  the  note.  The  utmost 
effect  of  the  agreement  is,  that  the  note  should  be  taken  as  a 
conditional  payment.  The  rule  in  such  a  case  i»,  that  the  ori- 
ginal liability  is  not  impaired  in  any  respect,  and  the  plaintiff 
may  sue  on  it  without  any  return  or  offer  to  return  the  substi- 
tuted paper.  [Clark  v.  Young,  1  Cranch  181  ;  Abercrombie  v. 
Mosely,  9  Porter,  145 ;  Trotter  v.  Crockett,  2  Porter,  413.] 

It  may  be  conceded  that  the  same  rules  will  apply  to  any 
defence  to  this  action,  which  could  be  urged  if  McCampbell, 
the  payee  of  the  note,  was  the  plaintiff.  In  that  event  the  fact 
of  receiving  the  money  for  the  account,  or  using  it  so  as  to 
make  it  available,  according  to  the  contract,  if  this  was  effect- 
ed after  the  institution  of  the  suit,  could  only  be  shown  in  de- 
fence under  a  plea. puis  darrien  continuance. 

It  is  doubtless  true,  that  under  our  statute,  ordinary  promis- 
sory notes  are  not  negotiable  in  such  a  manner  as  to  discharge 
them  from  any  latent  equity,  even  in  the  hands  of  a  bona  fide 
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holder,  without  notice.  [Smith  v.  Pettns,  I  S.  and  P.  107."1 
The  only  effect  of  the  statute  is  to  authorize  the  assignee  to 
maintain  a  suit  in  his  own  name,  and  to  protect  him  against 
any  payment,  kc.  made  to  the  assignor  after  notice  of  the  as- 
signment. 

We  are  not  prepared  to  say  that  the  defendant  in  this  case  is 
without  his  remedy,  if  he  is  ih  a  situation  to  sustain  injury  in 
consequence  of  the  transfer  of  the  note  to  the  present  plaintiff; 
but  it  is  clear  that  the  defence  insisted  on  cannot  avail  him, 
because  it  would  not  have  been  available  under  the  same  state 
of  pleadings  against  the  payee  of  the  note. 

Let  the  judgment  be  affirmed. 


BRANCH  OF  THE  BANK  OF  THE  STATE  OF  ALA- 
BAMA AT  HUNTSVILLE  v.  MARSHALL  et  als. 

1.  Semble — An  answer  denying  the  matter  charged  in  the  bill,  if  uncontradicted, 
is  conclusive  evidence  for  the  defendant ;  but  the  defendant  must  make  out  by 
proof  matters  stated  by  way  of  avoidance  of  the  statements  or  charges  of  the  bill. 

Q.  An  affirmation  in  the  answer  need  not  be  proved,  if  responsive  to  the  stating  or 
charging  perl  of  the  bill,  or  an  interrogatory  authorized  by  either  of  them ;  but  if  the 
bill  contains  nothing  more  than  the  stating  part,  with  a  prayer  that  the  defen- 
dant  may  an  wer,  the  i-omplainant  is  not  compelled  to  receive  the  defendant's 
oath  beyond  the  mere  denial  of  the  equity  of  the  bill. 

3i  Positive  answers,  responsive  to  the  bill  are  not  outweighed  by  proof  of  fikcttr 
which  are  not  irreconcilable  with  the  truth  of  the  answers  and  the  fairness  of 
the  matters  they  state  :  and  the  more  especially  where  each  material  fact  in  tfila.. 
ted  only  by  a  single  witness. 

Appeal  from  the  Court  of  Chancery,  sitting  at  Huntsville. 

On  the  2Sth  February,  1837,  the  plaintifffileda  bill,inwhich 
it  is  alledged  that  the  plaintiff  is  the*  legal  proprietor  of  a  bill 
of  exchange,  drawn  by  Wm.  E.  Phillips,  on  the  3d  February, 
1836,  for  the  sum  of  twenty-one  hundred  dollars,  on  B.  Mc- 
Kiernan,  of  New  Orleans,  in  favor  of  Josiah  W.  Marshall,  and 
indorsed  by  the  latter.    This  bill  was  regularly  protested  for 
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non-acceptance  and  non-payment,  and  the  parties  duly  notifi- 
ed thereof.  When  it  was  drawn  and  indorsed  Marshall  resid- 
ed in  the  county  of  Madison,  but  in  October,  1836,  he  remov- 
ed with  all  his  effects  to  Tennessee,  where  he  still  resides.  I»i 
September,  1836,  the  plaintiff  brought  a  suit  against  him  as 
indorser  of  the  bill  in  the  Circuit  Court  of  Madison,  which  is 
still  pending. 

The  bill  also  charges,  that  for  the  purpose  of  defrauding  the 
plaintiff  and  other  creditors,  Marshall  pretends  to  be  insolvent 
and  has  made  a  fraudulent  conveyance  of  all  his  property ; 
that  before  leaving  this  State  he  sold  a  negro  man,  (a  blaclr- 
smith,)  to  Samuel  Jordan,  of  Limestone  county,  for  the  sum  of 
twenty-one  hundred  dollars,  and  received  his  note  therefor, 
payable  in  June,  1837.  This  note,  for  the  purpose  of  defraud^- 
ing  Marshall's  creditors,  was  made  payable  to  his  brother-in- 
law,  Richard  Neale,  of  Tennessee.  The  bill  charges,  that 
Nellie  was  not  present  when  the  negro  was  sold,  or  the  note 
taken,  had  no  interest  in  the  transaction,  and  knew  nothing  of 
it  until  it  was  consummated. 

Phillips,  Marshall,  Neale  and  Jordan,  are  made  defendants, 
and  called  on  "full,  true  and  perfect  answers  to  make,  to  all 
the  foregoing  allegations,  as  fully  and  particularly  as  if  the 
same  were  herein  again  repeated,  and  they  more  particularly 
interrogated  thereto." 

The  bill  prays  that  an  injunction  may  issue  to  restrain  Jor^ 
dan  from  paying  to  Neale,  or  Marshall,  the  sum  due  on  the 
note,  and  that  he  be  decreed  to  pay  the  same  to  the  plaintiff, 
in  satisfaction  of  the  debt  due  to  the  Bank  by  Marshall,  and 
concludes  with  a  prayer  for  general  relief.  An  injunction  was 
awarded  accordingly  and  the  defendants  Marshall,  Neale  and 
Jordan  ar>swered  separately. 

Marshall  admits  that  that  the  bill  of  exchange,  as  alledged 
by  the  plaintiff,  was  drawn  by  Phillips  and  indorsed  by  him  ; 
admits  that  he  sold  the  negro  to  Jordan  for  twenty-one  hun- 
dred dollars,  and  took  his  note  for  the  sum  payable  to  Richard 
Neale,  but  denies  that  in  so  doing  he  was  influenced  by  any 
fraudulent  intent.  He  avers  that  some  years  previously  he  be- 
came indebted  to  Neale  in  a  sum  equal  to  twenty-one  hundred 
dollars,  for  funds  of  Neale  which  he  had  used,  and  to  secure 
this  sum  he  caused  the  note  of  Jordan  to  be  made  payable  to 
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him  ;  further^  although  Neale  was  not  present,  defendant,  im- 
mediately after  the  transaction  took  place,  informed  him  of  it, 
and  sent  him  the  note.  Defendant  is  informed,  and  believes, 
that  Neale,  soon  after  receiving  the  note,  sent  it  to  his  brother, 
B.  Neale,  who  was  to  act  as  his  agent  in  its  collection ;  ad- 
mits that  Phillips  is  insolvent,  and  claims  the  benefit  of  a  de- 
murrer. 

Neale  admits  that  Marshall  sold  the  slave  as  alledged  by 
plaintiff,  to  Jordan,  for  twenty-one  hundred  dollars,  and  took  a 
note  in  his  name  therefor.  He  avers  that  Marshall  was  indebted 
to  him  in  an  amount  equal  to  the  note,  or  thereabouts,  and  prom- 
ised to  send  him  in  payment  the  note  of  some  solvent  person, 
and  accordingly  sold  the  slave  to  Jordan,  and  in  a  short  time 
thereafter  sent  the  note  in  compliance  with  his  understanding ; 
and  he  accepted  the  same  in  satisfaction  of  Marshall's  indebt- 
edness.    Defendant  denies  all  fraud,  and  demurs  to  the  bill. 

Jordan  admits  the  purchase  of  the  slave,  as  alledged  by«the 
plaintifi",  at  a  time  when  Neale  was  not  present ;  that  he  owes 
the  sum  of  twenty-one  hundred  dollars,  due  in  June,  1837, 
which  he  is 'willing  to  pay  astHe  Court  may  direct. 

In  May,  1840,  the  plaintiff  filed  an  amended  and  supple- 
mental'bill,  setting  forth,  that  in  April,  1837,  a  judgment  was 
recovered  in  the  suit  at  law  against  Marshall,  for  the  sum  of 
twenty-three  hundred  and  sixteen  dollars,  besides  costs ;  that 
execution  had  been  sued  out  thereon  and  returned  "  no  pro- 
perty found."  The  defendants  omitting  to  answer  this  bill,  it 
was  taken  as  confessed  in  the  spring  of  1841. 

The  cause  was  tried  at  the  term  of  the  Chancery  Court  bold- 
en  in  June  on  the  bill  answers  and  proofs  : 

1.  The  plaintiff  offered,  under  the  amended  and  supplemen- 
tal bill  an  exemplification  of  the  suit  at  law  showing  the  execu- 
tion and  return  as  alledged. 

2.  The  deposition  of  B.  Neale  states  that  Richard  Neale  is 
his  brother,  and  Marshall  his  brother-in-law,  having  married 
his  sister.  Witness  had  known  but  little  of  his  brother  lor  the 
last  eight  years;  he  was  then  in  moderate  circumstances.  Be- 
tween the  10th  and  20th  April,  1837,  Marshall  handed  wit- 
ness the  note  in  question,  stating  that  his  brother  had  sent  it 
to  him  to  collect.     R.  Neale  and  Marshall  lived  in  Tennessee, 


JUNE  TERM,  1842.  6d 

The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Hunuville  v.  Morahall  et  als. 

but  a  considerable  distance  from  each  other,  and  witness  lived 
in  the  neighborhood  of  Jordan. 

3.  George  W.  Martin  proves  that  Marshall  was  indebted  ta 
him,  on  the  1st  March,  1837,  six  hnndred  dollars,  by  promis- 
sory note,  and  upon  being  called  on  for  the  money,  promised 
to  pay  it  as  soon  as  he  collected  a  note  of  Samuel  Jordon  for 
twenty  one  hiftidred  dollars,  the  consideration  of  which  was 
the  sale  of  a  negro  blacksmith  by  the  former  to  the  latter. 

4.  George  Connally  proves  the  insolvency  of  Marshall  and 
Phillips,  and  their  removal  from  this  State  about  1837.  They 
were  considered  good  for  their  debts  up  to  a  short  lime  previ- 
ous to  their  removal. 

The  Chancellor  dismissed  the  bill  at  the  plaintiff's  cost. 

It  has  been  suggested  in  this  Court,  that  Richard  Neale  has 
died  intestate,  since  the  rendition  of  the  decree  by  the  Chancel- 
lor, and,  by  consent,  William  Robinson  is  made  a  party  in  his 
stead. 

McClung,  for  the  plaintiff  in  error  insisted,  that  in  order  to 
authorize  a  Court  of  Chancery  to  entertain  this  cause  it  was 
not  necessary  that  Marshall  should  have  been  prosecuted  to 
insolvency.  If  such  were  the  law,  the  money  might  have 
been  collected  of  Jordan  and  withdrawn  from  the  jurisdiction 
of  the  Court  before  a  judgment  could  have  been  obtained. 

The  allegation  of  fraud  between  Marshall  and  R.  Neale  is 
sufficiently  shown  by  the  proof.  Their  answers  in  alledging 
the  transaction  to  have  been  founded  on  a  sufficient  considera- 
tion, and  dictated  by  good  faith  are  irresponsive  to  the  bill,  and 
are  not,  in  the  absence  of  proof  in  their  favor,  entitled  to  con- 
sideration. 

Robinson,  for  the  defendant.  The  proof  of  fraud  is  wholly 
insufficient  to  disprove  the  positive  aijd  direct  denials  of  the  an- 
swers. But  if  the  proof  was  ample,  then  it  is  insisted  that  the 
plaintiff  prematurely  sought  a  remedy  in  equity ;  that  the  legal 
remedies  were  not  exhausted.  [3  Porter's  Rep.  392,  473 ;  4 
John.  Ch.  Rep.  671,  681,  691  j  4  Munf.  Rep.  540;  3  Paige's 
Rep.  311.] 
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Tbe  Branch  of  the  Bank  of  the  State  of  Alabama  at  Hiintsville  v.  Marshall  et  als. 

COLLIER,  C.  J.— The  bill  alledges  a  fraud  on  the  part  of 
the  defendant,  Marshall,  in  causing  the  note  given  by  Jordan 
upon  the  purchase  of  the  negro,  to  be  made  payable  to  Neale, 
who  was  the  brother-in-law  of  Marshall,  and  to  whom  the  lat- 
ter was  not  indebted.  And  the  first  question  we  "propose  to 
consider  is,  whether  the  answer  of  Marshall,  so  far  as  it  nega- 
tives a  fraud,  and  his  answer  and  Neal's,  affirming  an  indebt- 
edness by  the  former  to  the  latter,  is  to  be  received  as  evidence 
until  overbalanced  by  other  testimony. 

It  is  stated  in  general  terms,  in  many  adjudged  cases,  that 
where  a  general  replication  is  filed  and  the  parties  proceed  to 
a  hearing,  all  the  allegations  of  the  answer,  which  are  respon- 
sive to  the  bill,  shall  be  taken  for  true,  unless  they  are  disprov- 
ed by  two  witnesses,  or  by  one  witness  with  pregnant  circum- 
stances [Fenno  et  al  v.  Sayre  &  Converse,  3  Ala.  Rep.  478, 
and  cases  there  cited.]  And  if  a  bill  charges  a  fraud,  a  res- 
ponsive answer,  denying  the  fraud,  if  uncontradicted,  is  con- 
clusive evidence  for  the  defendant.  [Murray  v.  Blatchford,  1 
Wend.  Rep.  583  ;  Cunningham  v.  Freeborn,  3  Paige's  Rep. 
557.]  But  as  a  general  rule,  the  defendant  must  make  out  by 
proof  what  he  insists  upon  by  way  of  avoidance  of  the  state- 
ments or  charges  of  the  bill.  [Woodcock  v.  Bennett,  1  Cow. 
Rep.  743-4  and  note ;  Lucas  v.  The  Bank  of  Darien,  2  Stew. 
Rep.  280;  Hogthorp  v.  Gill's  admr's,  1  Gill,  and  J.  Rep.  272 ; 
Paynes  v.  Coles,  1  Munf  Rep.  373.] 

An  affirmation  in  the  answer  need  not  however  be  proved, 
if  it  be  responsive  to  the  stating  or  charging  part  of  the  bill,  or 
an  interrogatory  authorized  by  either  of  them  ;  [Fenno  et  al  v. 
Sayre  &  Converse,  3  Ala.  Rep.  478,]  for  in  such  case  the  com- 
plainant has,  by  the  frame  of  his  bill,  engaged  to  prove  the  ne- 
gative. He  has  voluntarily  assimied  the  onus,  and  cannot 
complain  of  the  difficulty  of  the  task  he  has  undertaken.  The 
complainant,  in  the  formation  of  his  bill,  may  at  his  election 
make  as  much  or  as  little  use  of  the  defendant  as  he  pleases, 
except  that,  according  to  the  established  course  of  Chancery, 
he  must  receive  a  direct  denial  of  his  allegations  by  the  defen- 
dant as  evidence,  as  well  as  pleading.  Responsive  affirmations 
by  the  defendant,  are  most  usually  invited  by  the  charging 
part  of  the  bill,  which  is  a  negation  of  what  are  supposed  to 
be  the  defendant's  pretences,  or  by  the  extended  scope  of  the 
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interrogatories.  Neither  of  these  it  is  said  are  essential  parts 
of  the  bill,  but  are  usually  inserted,  if  with  any  definite  object, 
to  obtain  a  more  particular  disclosure  from  the  defendants.  If 
the  bill  contains  the  stating  part,  with  a  prayer  that  the  defen- 
dant may  answer,  omitting  all  charges  and  interrogations,  the 
complainant  will  not  be  compelled  to  receive  the  defendant's 
oath  beyond  a  mere  denial  of  the  equity  of  his  bill.  [See  2 
Mad.  Ch.  Prac.  137 ;  Partridge  v.  Haycroft,  1  Ves.  574 ;  Wake- 
man  V.  Grover,  4  Paige's  Rep.  23.] 

In  the  case  before  us,  the  bill,  in  stating  the  complaint,  di- 
rectly avers  a  fraud  on  the  part  of  Marshall,  in  taking  the  note 
of  Jordan  payable  to  Neale;  and  charges  that  no  considera- 
tion moved  from  Neale  to  Marshall  therefor,  but  the  sole  in- 
ducement of  the  latter  in  thus  taking  the  note  was  to  defraud 
his  creditors.  According  to  the  principles  we  have  laid  down, 
the  answer  of  Marshall  in  denying  a  fraud  is  evidence  against 
the  plaintiff,  for  it  is  a  direct  negative  of  the  equity  of  the  bill. 
In  respect  to  the  affirmation  of  Marshall  and  Neale,  that  the 
former  was  indebted  to  the  latter  in  a  sum  equal  to  the  amount 
of  the  note,  it  may  be  remarked  that  the  bill  not  only  alledges 
a  positive  fraud, but  also  charges  that  there  was  no  indebted- 
ness. Now  if  the  bill  had  merely  stated  the  fraud,  the  affirma- 
tive matter  contained  in  the  answer  would  have  been  regard- 
ed as  pleading,  the  burthen  of  proving  which  would  have  rest- 
ed upon  the  defendants.  But  such  is  not  the  case.  The  plain- 
tiff charges  the  non-existence  of  a  fact,  and  that  charge  can 
only  be  answered  by  an  affirmation  of  its  existence.  Such  in 
effect  are  the  answers  of  Marshall  and  Neale,  so  far  as  they  set 
forth  the  inducement  to  make  Jordan's  note  payable  to  the 
latter,  and  according  to  the  view  which  we  have  taken  of  the 
law,  in  this  respect  they  are  evidence. 

The  question  now  is,  does  the  proofs  taken  by  the  plaintiff 
overbalance  the  weight  which  is  due  to  the  answers.  The 
substance  of  all  the  testimony  is  about  this:  some  eight  years 
before  the  present  suit  was  commenced,  the  defendant,  Neale, 
was  in  moderate  circumstances;  Marshall,  in  April,  1837,  hand- 
ed a  brother  of  Neale,  residing  in  Jordan's  neighborhood,  the 
note  of  the  latter  to  collect,  with  the  remark  that  his  brother 
had  sent  it  to  him  for  that  purpose.  Marshall  became  insol- 
vent a  short  time  previous  to  his  removal  from  this  State ;  and 
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iu  March,  1837,  promised  a  man  living  in  Tennessee  that  he 
would  pay  him  six  hundred  dollars,  as  soon  as  he  collected  a 
note  which  he  held  on  Samuel  Jordan  for  twenty-one  hundred 
dollars.  The  mere  recital  of  this  proof  is  sufficient  to  show, 
that  it  does  not  outweigh  the  positive  asseverations  of  the  an- 
swers. The  declaration  of  Marshall,  when  called  on  by  a  cre- 
ditor, that  he  would  pay  liini  from  the  proceeds  of  Jordan's  note 
is  inadmissible.  Prima  facie  he  had  no  interest  in  ii,  and  any 
statement  made  by  him  in  regard  to  it,  could  have  no  more  in- 
fluence than  the  declaration  of  any  third  person.  There  was 
nothing  unusual  in  one  brother  sending  to  another  a  note  to 
coli&ct  for  him ;  especially  when  the  latter  resided  in  the  im- 
mediate vicinity  of  the  debtor.  Nor  can  a  debtor  in  failing  cir- 
cumstances be  restrained  in  the  preference  of  creditors  where 
he  does  not  interfere  with  pre-existing  liens.  But  if  the  evi- 
dence was  more  direct  and  potent  than  it  is,  it  might  still  be 
objected  that  the  witnesses  did  not  corroborate  each  other,  but 
each  bore  testimony  to  distinct  facts. 

No  question  of  law  arises  on  the  amended  and  supplemen- 
tal bill  for  our  consideration.  And  as  it  is  unnecessary,  we 
■will  not  inquire  whether  the  plaintiff  prematurely  resorted  to 
equity.  ^ 

It  results  from  what  we  have  said,  that  the  decree  of  the 
Court  of  Chancery  must  be  affirmed. 


GIBSON  V.  ANDREWS. 

1.  The  owner  of  a  slave  is  under  a  moral  and  legal  obligation  to  supply  his  neces. 
sary  wants.  While  the  slave  remains  under  his  protection,  he  is  the  judge  of 
the  extent  of  his  wants,  but  cannot  absoU'e  himself  from  this  obligation  by  vol- 
untarily permitting  the  flave  to  be  absent  from  him,  unless  he  provides  some  per- 
son to  stand  in  the  relation  of  Master  to  the  slave. 

2.  The  hirer,  where  no  agreement  to  the  contrary  is  made,  is  responsible  for  me. 
dical  services  rendered  to  the  slave  during  the  period  for  which  he  ishired ;  but 
if  such  hirer  should  permit  the  slave  to  be  absent  from  him,  the  owner  would  be 
responsible  for  necessary  medical  services  as  well  as  the  hirer. 

Error  to  the  County  Court  of  Mobile. 
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This  action  was  commenced  by  the  plaintiff  in  error  before 
a  Justice  of  the  Peace,  and  having  obtained  a  judgment  the  de- 
fendant appealed  to  the  County  Court. 

It  appeared  in  evidence  that  the  plaintiff  was  a  physician, 
and  being  at  Pascagoula  in  Mississippi,  attended  on  a  slave  of 
the  defendant  who  was  dangerously  ill,  and  required  the  most 
assiduous  medical  attention,  which  was  rendered  to  him — that 
there  did  not  appear  to  be  any  one  at  Pascagoula  whose  duty 
it  was  to  attend  to  said  negro,  the  defendant  being  in  Alabama. 
The  defendant,  when  applied  to  for  payment  by  plaintiff,  de- 
clined to  pay  for  the  services  reudered,alledging  tliat  one  Field 
was  responsible. 

The  Court,  upon  these  facts,  charged  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  for  the  services,  unless  they 
were  rendered  at  the  request  of  the  defendant ;  to  which  the 
plaintiff  excepted. 

The  charge  of  the  Court  is  assigned  for  error. 

Stewart,  for  plaintiff  in  error. 
Dargan,  contra. 

ORMOND,  J. — The  master  being  entitled  to  the  entire  ser- 
vices of  the  slave,  is  under  both  a  moral  and  legal  obligation 
to  supply  his  necessary  wants.  Of  the  extent  of  these  wants, 
while  under  his  protection,  he  is  himself  the  judge.  This  duty 
which  he  owes  both  to  the  slave  and  the  community,  he  can- 
not absolve  himself  from,  by  voluntarily  permitting  him  to  be 
beyond  his  control,  unless  he  provides  some  person  to  stand  in 
the  relation  of  master  to  the  slave. 

In  the  case  of  Fisher  and  Johnson  v.  Campbell,  [9th  Porter, 
210,]  this  obligation  of  the  master  is  said  to  be  similar  to  that 
of  a  father  to  support  his  children,  and  we  then  held  that  a 
master  might,  under  peculiar  circumstances,  be  liable  for  ne- 
cessaries furnished  to  his  slaves  without  his  knowledge  or  con- 
sent, and  there  can  be  no  doubt  thaj  medical  services,  when 
the  necessity  for  relief  was  urgent,  would  stand  on  the  same 
footing. 

The  objection  of  the  defendant  that  another  person  was 
bound  to  pay  for  the  services  rendered,  refers  no  doubt  to 
hirer  of  the  services  of  the  slave.     There  is  no  evidence  that 
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the  slave  was  hired  out  to  another  person,  but  as  the  cause 
must  be  remanded,  it  is  proper  to  consider  the  case  in  that  as- 
pect. 

At  an  early  period  in  the  history  of  this  court,  [Meeker  v. 
Childress,  Minor,  109,]  it  was  held,  that  where  a  negro  was 
hired  out,  the  owner  was  not  liable  for  medical  services  ren- 
dered to  the  slave  without  his  request,  during  the  period  for 
which  he  was  hired.  This  decision  appears  to  have  been  ac- 
quiesced in  since  that  time,  and  may  be  considered  as  law.  It 
must,  however  be  confined  to  those  cases  in  which  the  hirer 
retains  the  possession.  The  hirer  could  not,  any  more  than  the 
owner  voluntarily  permit  the  slave  to  be  absent  from  him  ; 
and  in  such  a  case  there  can  be  no  doubt  that  the  owner  as 
well  as  the  hirer  would  be  responsible  for  necessary  medical 
services  rendered  to  the  slave.  The  master  cannot,  by  his 
contract  with  another,  absolve  himself  from  the  obligation  lie 
is  under  to  the  slave  and  the  community  to.  afford  him  protec- 
tion and  provide  for  his  necessary  wants  in  sickness  or  old 
age. 

The  statement  in  the  record  is,  that  there  was  no  one  at  Pas- 
cagoula  whose  duty  it  was  to  take  care  of  said  negro.  In  such 
a  case  we  entertain  no  doubt  that  the  owner  of  the  slave  is 
responsible  for  necessary  medical  attendance. 

The  Court  therefore  erred  in  its  charge  to  the  jury,  and  its 
judgment  is  reversed  and  the  cause  remanded. 


ODEN  v.  RIPPETOE. 

1.  Evidence  of  an  offer  on  the  paft  of  the  defendant  in  execution  to  transfer  his 
property  to  another  for  the  purpose  of  delaying  creditors,  cannot  be  given  in  evi- 
dence  to  affect  the  claimant  who  subsequently  purchased  the  same  property  from 
the  defendant  in  execution. 

2.  Nor  is  such  evidence  admissible  with  the  limitation  that  it  shall  only  affect  the 
claimant,  if  subsequent  evidence  will  authorize  the  jury  to  infer  that  the  claimant 
received  the  properly  under  the  same  circumstances. 
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Writ  of  Error  to  the  Circuit  Court  of  Talladega  county. 

Trial  of  the  right  of  property  levied  on  by  virtue  of  an  exe- 
cution at  the  suit  of  Rippetoe  against  William  T.  StuUblefield 
^  and  claimed  by  Oden. 

At  the  trial  of  the  suit,  the  slaves  were  shown  to  have  been 
in  the  possession  of  Oden,  under  a  sale  from  Stubblefield,  at 
the  time  of  the  levy. 

The  plaintiff  then  offered  to  prove  that  a  short  time  before 
the  sale  of  the  slaves  to  Oden  by  Stubblefield,  the  last  named 
person  had  offered  to  convey  them  to  the  witness,  who  spoke 
of  the  transaction  for  the  purpose  of  preventing  them  from  be- 
ing sold  under  executions,  upon  judgments  which  Stubblefield 
said  were  about  to  be  obtained  against  him.  Oden  was  not 
present  when  this  offer  was  made,  nor  did  the  witness  know 
that  he  knew  or  had  ever  heard  of  it.  This  evidence  was  op- 
posed by  the  claimant,  but  was  admitted  by  the  Court,  and  an 
exception  was  taken. 

It  appears  from  the  bill  of  exceptions,  that  this  evidence  was 
permitted  to  go  to  the  jury,  under  the  limitation  that  if  they, 
from  any  thing  subsequently  shown  in  evidence,  could  proper- 
ly infer  that  Oden  had  received  a  deed  under  similar  circum- 
stances, this  evidence  would  be  legitimate,  but  not  otherwise. 
Much  other  evidence  was  before  the  jury  which  is  unnecessary 
to  be  stated,  as  the  opinion  of  the  Court  is  founded  on  the  ques- 
tion of  admission  merely. 

A  verdict  and  judgment  having  been  given  against  the 
claimant,  he  seeks  to  reverse  the  judgment,  alledging  the  ad- 
mission of  this  evidence  to  be  erroneous. 

Rice  and  Peck  for  the  plaintiffs  in  error. 
Chilton,  contra. 

GOLDTHWAITE,  J.— It  is  not  easy  to  perceive  what  le- 
gal influence  could  be  exerted  upon  this  case,  by  the  evidence 
admitted,  even  when  the  utmost  weight  is  accorded  to  the  lim- 
itations under  which  it  was  permitted  to  go  to  the  jury. 

If  it  is  conceded  that  the  evidence  subsequently  admitted 
might  lead  the  jury  to  the  conclusion  that  the  conveyance  from 
Stubblefield  to  Oden  was  made  for  the  purpose  of  delaying  oth- 
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er  creditors,  the  fact  that  others  had  been  requested  by  Stub- 
blefield  to  cover  the  property,  would  have  no  tendency  to  make 
any  doubtful  matter  with  respect  to  Oden's  participation  in  the 
fraud  more  clear. 

To  render  the  sale  from  Stubblefield  to  Oden  invalid  on  the' 
ground  of  fraud,  it  was  necessary  to  show  ttiat  Oden  partici- 
pated in  it. 

The  evidence  admitted,  goes  no  farther  than  to  show  an  in- 
tention, or  wish,  on  the  part  of  Stubblefield,  at  a  former  peri- 
od to  cover  his  property,  but  has  no  tendency  to  connect 
Oden  with  him,  either  in  intention  or  act.  It  is  impossible  to 
distinguish  this  from  the  case  of  Jones  v,  Norris,  [2  Ala.  Rep. 
52fi,]  in  which  evidence  of  the  same  description  was  irrele- 
vant. 

The  judgment  is  erroneous  for  this  reason,  and  is  reversed, 
and  the  cause  remanded. 


CARLISLE  v.  THE  CAHAWBA  AND  MARION  RAIL 
ROAD  COMPANY. 

1.  When  a  matter  alledged  in  the  pleading  is  to  be  considered  as  lying  more 
properly  in  the  knowledge  of  the  plaintiff  than  the  defendant,  then  the  declara- 
tion ought  to  slate  that  the  defendant  had  notice  ;  but  it  is  otherwise  where  both 
parties  are  supposed  to  be  alike  cognizant  of  the  fact. 

2.  In  an  action  against  a  stockholder  for  instalments  required  to  be  paid  upon  his 
shares,  it  should  be  alledged  by  the  company  that  the  defendant  had  notice  of 
the  requisitions  ;  but  a  general  averment  in  the  declaration,  in  these  words,  "  of 
all  which  the  defendant  had  notice,"  is  sufficient  on  general  demurrer. 

3.  Although  the  charter  of  a  Rail  Road  Company  authorizes  a  sale  of  the  stock  of 
a  subscriber  for  the  non-payment  of  calls  made  thereon,  yet  an  action  oiassump. 
ait  will  lie  upon  his  subscription,  which  is  a  promise  to  pay. 

4.  Where  a  legislative  act  does  not  per  se  confer  corporate  powers,  but  contem- 
plates some  act  to  be  done  by  the  company,  as  the  election  of  officers,  &c.,  the 
act  required  must  be  done,  to  entitle  the  corporation  to  maintain  an  action 
against  a  subscriber  for  stock — the  subscription  beiag  made  prior  to  the  time  of 
the  organization  for  which  the  charter  provided. 
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Wbit  of  Error  to  the  Circuit  Court  of  Perry. 

This  was  an  action  of  assumpsii,  brought  by  the  defendant 
in  error  to  recover  of  the  plaintiff  seven  instalments  of  five  per 
cent,  each,  on  five  hundred  dollars  in  stock  subscribed  for  in 
the  Rail  Road  of  the  Company.  The  declaration  contains 
three  counts,the  character  of  which  will  sufficietly  appear  from 
the  opinion  of  the  Court.  A  demurrer  was  filed  to  the  entire 
declaration,  which  was  overruled,  and  thereupon  the  defen- 
dant pleaded — 1.  Nul  tiel  corporation.  2.  Non  assumpsit. 
On  both  of  which  issue  was  joined  and  the  cause  submitted  to 
a  jury. 

■  On  the  trial  the  defendant  excepted  to  the  ruling  of  the  pre- 
siding Judge.  The  plaintiff  offered  in  evidence  an  act  of  the 
Legislature  of  this  State  entitled  "an  act  to  incorporate  the  Ca- 
hawba  and  Marion  Rail  Road  Company,"  approved  January 
18th,  1S34  ;  and  further  produced  a  written  agreement,  as  fol- 
lows: "  We  whose  names  are  here  underwritten,  promise  and 
oblige  ourselves  to  pay  at  such  times,  or  in  such  instalments, 
and  in  such  manner  as  the  President  and  Director  of  the  Ca- 
hawba  and  Marion  Rail  Road  Company  may  from  time  to 
time  prescribe  and  direct,  the  amount  or  number  of  shares  of 
stock  in  the  said  company  which  we  have  set  down  opposite 
our  respective  names."  The  agreement  was  dated  20th 
March,  1837,  and  among  many  others  the  name  of  the  defen- 
dant was  thereto  subscribed,  opposite  to  which  was  the  follow- 
ing: «  g5,  (five  ss,)  $500  dolls." 

It  was  also  shown  from  the  books  of  the  Company  that  the 
several  instalments  or  assessments  sued  for,  were  made  as  sta- 
ted in  the  declaration  ;  but  no  proof  was  adduced  of  any  de- 
mand of,  or  notice  thereof,  to  the  defendant  previous  to  the 
commencement  of  this  suit.  Here  the  plaintiff  closed  its  testi- 
mony, and  the  defendant  ofiered  none. 

The  defendant's  counsel  moved  the  Court  to  charge  the  jury, 
that  in  addition  to  the  production  of  the  charter  and  the  writ- 
ten agreement,  the  plaintiff  should  have  proved  its  regular  or- 
ganization according  to  the  act.  Jind  further  that  the  plain- 
tiflT  should  have  proved  a  notice  or  demand  of  the  several  in- 
stalments sued  for  before  the  issuance  of  the  writ.  And  lastly y 
the  defendant  moved  to  exclude  from  the  jury  the  written  agree- 
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ment  because  it  was  incorrectly  described  in  the  declaration. 
All  of  which  several  motions  were  overruled,  and  the  Court 
instructed  the  jury  that  no  other  proof  of  the  corporate  charac- 
ter of  the  plaintift'  vvas  necessary  but  the  production  of  the 
charter  and  the  written  agreement ;  and  no  proof  of  notice  or 
demand  of  the  several  instalments  sued  for,  was  necescary  to 
entitle  the  plaintiff  to  recover ;  and  further,  the  agreement  was 
admissible  evidence  under  the  declaration. 

A.  Graham,  for  the  plaintiff  in  error.  The  demm-rer  to  the 
declaration  should  have  been  sustained  because  it  does  notal- 
ledge  that  the  defendant  had  notice  before  suit  brought,  that 
the  several  instalments  or  assessments  had  been  called  for  by 
the  company;  and  the  same  remark  will  apply  to  the  refusal  to 
instruct  the  jury  on  this  point.  [1  Chit.  Plead.  360.]  The  4th 
section  of  the  charter  would  seem  to  render  a  demand  neces- 
sary before  suit  brought;  and  this  would  seem  to  be  more  es- 
pecially necessary,  when  it  is  recollected  that  the  written 
agreement  does  not  bind  the  defendant  to  pay  the  stock  sub- 
scribed by  Mm  to  any  particular  person.  Besides  the  defen- 
dant, according  to  the  terms  of  the  charter,  was  not  a  corpora- 
tor at  the  time  he  signed  the  agreement — the  first  section  of 
the  act  making  such  only,  those  persons  whose  names  are  men- 
tioned, together  with  their  associates. 

The  written  agreement  was  not  described  according  to  its 
legal  effect,  and  should  have  been  excluded  tinder  the  general 
issue. 

Lastly;  the  act  of  incorporation  and  agreement  were  not  in 
themselves  evidence  that  the  plaintiff  had  become  organized 
as  a  corporate  body,  and  until  this  is  done  they  have  no  right  to 
require  instalments  to  be  paid  on  stock.  [See  §4  of  charter, 
passed  in  January,  '34.]  The  agreement  does  not  admit  the 
organization  of  the  corporation;  and  there  can  be  no  pretence 
for  saying  that  the  defendant  is  estopped  by  his  signature  from 
requiring  additional  proof  of  its  corporate  powers.  He  cited 
13  John.  Rop.  38;  18  ib.  137;  Chitty  on  bills,  159;  8  Wend. 
Rep.  480;  1  Ala.  Rep.  N.  S.  241. 

H.  Davis  and  B.  F.  Porter,  for  defendant.  The  charter 
creates  a  corporation,  without  requiring  any  further  act  in  order 
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to  authorize  it  to  demand  or  sue  for  stock  subscribed  to  the. 
rail  road.  If  the  charter  required  other  acts  to*  be  done  in  or- 
der to  confer  corporate  powers,  it  is  admitted  that  the  perform- 
ance of  these  acts  should  be  repHed  and  proved  in  answer  to 
the  plea  of  nultid  corporation.  [18  John.  Rep.  137 ;  9  Cow. 
Rep.  204,  el  post.'] 

The  agreement  sued  on  admits  the  corporate  existence  of 
the  plamtiff  below.  [14  John.  Rep.  238.]  But  if  this  he  not 
so,  the  act  of  incorporation  was  quite  sufficient.  [2  N.  Hanip. 
Rep.  310;  18  John.  Rep.  137;  9  Con.  Rep.  203.] 

The  terms  on  which  defendant  made  his  subscription  did  not 
contemplate  a  notice,  and  no  personal  demand  was  necessary. 
Besides,  the  agreement  made  the  President  and  Directors  agents 
of  the  defendant  and  a  notice  to  them,  was  a  notice  to  him. 
[Ang.  and  Ames  on  Corp.  204.]  Further,  the  defendant  is  a 
corporator,  and  must  take  notice  of  the  acts  of  the  President 
and  Directors,  and  may,  if  he  will,  be  informed  of  them.  [1 
Chit.  Plead.  360;  Arch.  Plead.  91  ;  1  Sand.  Rep.  117,  note  2.] 

The  agreement  is  in  legal  effect  a  promissory  note,  and  the 
second  count  is  good,  [14  John.  Rep.  238 ;  9  ib.  217,]  though  it 
does  not  alledge  a  demand  or  notice.  If  a  note  is  payable 
on  demand,  the  bringing  a  suit  is  a  sufficient  demand. 

It  sufficiently  appears  from  the  defendant's  contract,  that  the 
payment  for  the  stock  is  to  be  made  to  the  plaintiff — but  if  the 
contract  is  incomplete  in  this  respect,  it  is  sufficiently  aided  by 
averments  which  are  entirely  allowable. 

The  subscription  of  the  defendant  for  stock  made  him  liable 
to  the  action  of  the  plaintiff  for  the  failure  to  pay  for  it.  [Ang. 
and  Ames  on  Corp.  304-5;  2  N.  Hamp.  liep,  380;  I  Caine's 
Rep.  3S1 ;  5  Mass.  Rep.  80;  ib.  497;  10  ib.  327;  I  Binney's 
Rep.  70;  9  John.  Rep.  217.] 

COLLIER,  C.  J.— The  first  count  of  the  declaration  alledges 
that  the  plaintiff  became  a  body  corporate  by  an  act  of  the  le- 
gislature, approved  on  the  18th  January,  iS34,  that  the  defen- 
dant, on  the  20th  March,  1837,  with  numerous  other  persons 
subscribed  and  executed  a  certain  instrument  in  writing,  where- 
by he  promised  to  pay  the  plaintiff  at  such  times,  in  such  in- 
stalments and  in  such  manner  as  the  President  and  Directors 
of  the  corporation  might  prescribe  and  direct  the  amount  or 
10 
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•  number  of  shares  of  stock  in  (he  company  which  the  defendant 
then  and  there'set  opposite  his  name.  It  is  then  averred  that 
he  set  opposite  his  name  five  shares  at  one  hundred  dollars 
each,  to  be  paid  for  according  to  the  terms  of  the  agreement. 
Further,  that  instalments  were  required  to  be  paid  on  the  stock 
subscribed,  at  different  times  and  places,  particularly  stated, 
amounting  in  the  aggregate  to  the  sum  of  two  hundred  and 
fifty  seven  50-100  dollars;  of  all  which  the  defendant  had  no- 
tice. The  Count  then  concludes  with  a  deduction  of  the  de- 
fendant's liability;  his  promise  to  pay,  and  an  allegation  of  his 
non-payment. 

The  second  count  declares  upon  the  agreement  as  a  promis- 
sory note,  alledges  generally  the  repeated  requisitions  of  the 
plaintifi"  on  the  defendant's  stock,  amounting  m  the  aggregate 
to  two  hundred  and  fifty-seven  50-100  dollars,  the  non-pay- 
ment of  the  instalments,  but  does  not  aver  a  demand  or  no- 
tice. 

The  third  count  is  for  stock  sold  and  delievered,  in  conside- 
ration of  which  the  defendant  agreed  to  pay  the  plaintifi"  the 
sum  of  five  hundred  dollars. 

The  defendant  did  not  demur  to  the  counts  separately,  but 
objects  to  the  declaration  generally,  that  it  is  not  explicitly  aver- 
red that  the  defendant  had  notice  previoris  to  the  commence- 
ment of  the  suit,  that  he  was  required  by  the  President  and 
Directors  of  the  Company  to  pay  any  instalment  upon  the 
stock  subscribed  by  him.  True  it  is  not  alledged  in  totidem 
verbis  that  the  defendant  was  then  informed  of  the  requisition 
which  was  made  upon  him,  but  the  first  count,  after  stating 
the  different  calls  made  upon  the  defendant  for  instalments, 
avers  "of  all  which  defendant  had  notice."  This  is  substan- 
tially sufiicient,  conceding  a  demand,  or  notice,  necessary  to 
be  averred  and  proved.  If  special  demurrers  were  tolerated, 
perhaps  greater  particularity  in  pleading  would  be  required, 
but  matters  of  form  are  to  be  disregarded,  as  it  is  expressly  de- 
clared by  statute  that  all  demurrers  shall  have  no  other  effect 
than  general  demurrers. 

In  respect  to  the  necessity  of  alledging  and  proving  a  notice, 
the  rule  is  thus  stated:  when  the  matter  alledged  in  the  plead- 
ing is  to  be  considered  as  lying  more  properly  in  the  know- 
ledge of  the  plaintiff  than  the  defendant,  then  the  declaration 
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ought  to  State  that  the  defendant  had  notice  thereof.    But 

where  the  matter  does  not  lie  more  properly  in  the  knowledge 
of  the  plaintiff  than  the  defendant,  notice  need  not  be  averred. 
[1  Chitty's  Plead.  360.]  Testing  the  case  by  this  rule,  and  we 
think  it  clear  that  notice  of  a  call  for  instalments  upon  the  stock 
is  a  necessary  allegation.  The  times,  amount  of  instalments, 
and  manner  of  payment,  were  all  to  be  prescribed  by  the  Pre- 
sident and  Directors  of  the  corporation,  depended  upon  their 
volition  and  action ;  and  consequently  was  more  properly  with- 
in their  knowledge.  It  was  competent  for  the  defendant  from 
time  to  time  to  have  made  inquiries  of  them  and  to  have  sought 
an  examination  of  the  books  which  they  kept,  yet  he  was  un- 
der no  greater  obligation  to  have  done  this  than  is  the  drawer 
or  indorser  of  a'bill  to  inquire  if  it  has  been  honored  by  the 
acceptor. 

We  will  not  undertake  to  say  what  evidence  is  necessary  to 
charge  the  defendant  with  notice,  or  whether  it  may  not  be  in- 
ferred from  other  facts,  because  there  is  nothing  in  the  record 
to  show  that  any  proof  was  adduced  to  the  point. 

According  to  the  view  we  have  taken,  the  first  count  is  good 
and  this  is  enough  to  have  authorized  the  Court  to  overrule 
the  demurrer  in  ioto,  as  it  did  not  object  to  the  counts  sepa- 
rately. 

The  idea  that  the  writing  subscribed  by  the  defendant  is  not 
correctly  described,  is  not  well  founded.  The  first  count,  if  it 
does  not  set  it  out  literally,  certainly  describes  it  according  to 
its  substance  and  effect.  Besides,  although  the  Judge  instruct- 
ed the  jury  that  the  agreement  was  evidence,  under  the  decla- 
tion,  it  does  not  appear  that  its  admissibility  was  objected  to 
by  the  defendant  at  the  trial. 

The  act  incorporating  the  plaintiff  provides  that  the  Presi- 
dent and  twelve  Directors  designated  by  name,  "  and  their  as- 
sociates and  successors  in  office  shall  be  a  body  politic  and  cor- 
porate by  the  name  and  style  of  the  Cahawba  and  Marion  Rail, 
Road  Company,  with  the  usual  powers.  That  the  President 
and  Directors  shall  continue  in  office  until  the  first  day  of  Jan- 
uary, 1835,  and  until  their  successors  are  elected  and  qualified: 
and  shall  cause  books  to  be  opened,  &.c.  for  the  subscription  of 
stock,  which  stock,  so  subscribed,  shall  be  divided  into  shares 
of  one  hundred  dollars  each.''    Further,  the  stockholders  shall 
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meet  at  Cahawba,  on  the  first  day  of  January,  1835,  and  elect 
thirteen  Directors  from  among  themselves,  one  of  whom  shall 
be  chosen  President ;  and  annually  thereafter,  there  shall  be 
an  election  of  the  same  officers.  Again:  "  That  the  President 
and  Directors,  when  they  shall  have  organized  agreeably  to 
this  act,  shall  have  power  to  borrow  money,  contract  debts, 
and  be  contracted  with,  upon  the  credit  of  the  stock  thereof, 
and  to  pledge  personal  or  real  estate  for  the  payment  of  their 
debts,  and  to  appoint  such  officers,  agents  and  servants  as  they 
may  think  necessary,  and  give  them  such  compensation  as  they 
may  conceive  just.  They  may  require  such  instalments  to  be 
paid  upon  the  stock  as  they  may  think  best  for  the  interest  of 
the  said  company ;  and  on  failure  of  any  stockholder  to  pay^ 
the  amount  due  upon  his,  her  or  their  stock,  in  pursuance  of 
any  call  made  by  the  President  and  Directors,  as  aforesaid, 
within  sixty  days  after  such  call,  the  President  and  Directors 
shall  be  authorized  to  sell  said  stock  :  Provided,  the  same  can 
be  sold  at  not  less  than  par  value,  for  the  amount  so  due ;  and 
the  said  stock  shall  be  deemed  and  consideredin  law  as  pri- 
vate property." 

In  Beene  v.  the  Cahawba  and  Marion  Rail  Road  Company, 
[3  Ala.  Rep.  N.  S.  G60,]  it  was  decided,  that  although  the 
charter  in  question  authorizes  the  sale  of  stock  at  its  par  value 
to  pay  what  may  be  due  thereon  by  the  stockholder,  yet  upon 
an  agreement,  such  as  that  sued  on  in  the  case  before  us,  an 
action  of  assumpsit  may  be  maintained. 

It  is  needless  to  consider  the  character  of  the  pleas,  since  it 
is  clear  they  throw  upon  the  plaintiff  the  onus  of  proving  eve- 
ry thing  necessary  to  sustain  the  action. 

The  defendant,  by  his  subscription  of  stock,  admits  nothing 
more  than  the  charter  of  the  corporation  asserts;  and  if  that 
contemplates  some  further  act  to  be  done  before  a  requisition 
may  be  made  upon  the  subscribers  for  payments  upon  their 
stock,  or  before  they  are  liable  to  suit,  that  act  must  be  shown 
to  have  been  done.  The  fourth  section,  which  we  have  cited 
in  extenso,  invests  the  President  and  Directors  w^ith  authority 
to  require  such  instalments  to  be  paid  upon  the  stock  as  they 
may  think  best  for  the  interest  of  the  said  Companv,"  «  when 
they  shall  have  organized  agreeably  to  this  act."  What  is 
meant  by  organizing  is  clearly  pointed  out,  to  wit:  the  assem- 
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bling  of  the  stockholders  and  electing  thirteen  directors.  To 
entitle  the  plaintiff  to  maintain  an  action  against  the  defendant, 
and  to  recover  the  amount  of  calls  made  upon  his  stock,  it 
should  be  shown  that  the  meeting  and  election  provided  for  by 
the  charter'did  take  place. 

The  powers  of  a  corporation  must  always  depend  upon  the 
terms  and  act  of  its  creation.  Some  are  made  bodies  politic, 
and  entitled  to  exercise  all  powers  conferred  on  them  without 
any  act  done  by  its  members,  [10  Wend.  Rep  269,]  while  it  is 
necessary  for  others  to  prove  their  exisience,  not  only  by  the 
production  of  their  charter,  but  acts  of  user,  &c  must  be 
shown.  As'to  the  qtianium  of  proof  required  in  such  a  case 
it  is  impossible  to  lay  down  a  rule,  applying  alike  to  all  cases ; 
it  must  depend  upon  the  statute  to  whichjhe  particular  corpo- 
ration owes  its  being.     [3  Wend.  Rep.  296.] 

In  the  case  at  bar,  it  cannot  be  supposed  that  the  organiza- 
tion of  the  corporation  is  inferable  from  the  fact  of  the  defen- 
dant's subscription^  being  made  so  long  after  the  time  when 
the  stockholders  were  to  have  made  their  first  election  of  Di- 
rectors. The  President  and  Directors  appointed  by  the  char- 
ter are  expressly  authorized  to  continue  in  office  until  their 
successors  were  elected  and*qualified,  and  in^the  absence  of 
proof,  it  cannot  be  concluded  that  an  election  has  been  made. 

It  results,  from  a  consideration  of  the  questions  raised,  that 
the  judgment  must  be  reversed  and  the  cause  remanded. 


LESNE  V.  POMPHREY. 

# 

1.  An  affidavit  that  "«omr"  of  the  witnesses  of  the  plaintiff  reside  out  of  the  limits 
uf  the  State,  is  not  sudicient  to  authorize  a  commission  to  issue  to  take  deposi- 
tions. 

2.  When  the  Clerk  omits  to  state  what  notice  shall  l>e  given  to  the  adverse  party, 
of  the  time  and  place  of  taking  it,  the  deposition  cannot  be  read  unless  the  party 
offering  it  prove  that  the  notice  actually  given  was  sufficient. 
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Error  to  the  County  Court  of  Mobile  County. 

Action  for  a  breach  of  covenant  by  the  defendant  against 
the  plaintiff  in  error. 

On  the  trial  below,  the  plaintiff  offered  to  read  the  deposi- 
tion of  certain  witnesses  taken  in  Louisiana,  to  the  reading  of 
which  the  defendant  below  objected  because  there  was  no  affi- 
davit of  the  materiality  of  the  witnesses ;  the  affidavit  being 
"that  some  of  the  witnesses  of  the  plaintiff  reside  out  of  the 
State  of  Alabama."  Also,  because  the  Clerk  of  the  Court  had 
not  directed  any  or  what  notice  should  be  given  of  the  taking 
of  the  testimony,  and  that  a  notice  given  by  the  plaintiff's  at- 
torney, without  the  direction  of  the  Clerk,  was  insufficient. 
The  notice  was  given  on  the  2d  June,  1841,  to  take  the  testi- 
mony in  Franklin  county,  Louisiana,  on  the  7th  of  the  same 
month.  The  Court  overruled  both  objections,  and  the  plaintiff' 
had  a  verdict  and  judgment. 

The  assignments  of  error  bring  to  view  the  admission  of  the 
deposition. 

Dargan,  for  the  plaintiff  in  error. 
Campbell,  for  the  defendant  in  error. 

ORMOND,  J. — The  act  authorising  the  deposition  of  an  ab- 
sent witness  to  be  taken,  is  to  the  following  effect  : 

"  When  a  person  who  may  be  a  witness  in  any  cause,  in  any 
of  the  courts,  shall  reside  out  of  this  Territory,  or  shall,  by  rea- 
son of  age  or  bodily  infirmity,  or  any  other  cause,  be  incapa- 
ble of  attending  to  give  his  or  her.  testimony  in  Qourt,  oath 
thereof  being  made  to  any  Judge,  Justice  or  Clerk  of  the  Court 
where  such  suit  is  depending,  such  Judge,  Justice  ,or  Clerk,  is 
hereby  empowered  to  issue,  &c.  Provided,  that  the  party  pray- 
ing such  commission,  shall  give  such  notice  to  the  adverse 
party  of  the  time  and  place,  when  and  where, such  conjmission 
i^  to  be  executed,  as  the  Court,  Judge,  Justice  or  Clerk  shall 
think  proper."     [Aik.  Dig.  126.] 

We  think  it  quite  clear  that  the  act  requires  that  the  name 
of  the  witness  whose  deposition  is  proposed  to  be  taken  should 
be  inserted  in  the  affidavit.  Unless  this  is  done  how  can  the 
Clerk  issue  a  commission  to  take  the  deposition  of  the  witness, 
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the  authority  for  doing  which  is  the  aJBdavit.  The  language 
of  the  act  is,  that  upon  affidavit  being  made,  a  commission 
shall  be  issued  to  take  the  testimony  of  "such  witness."  An 
affidavit  that  some  of  the  plaintiff's  witnesses  reside  out  of  the 
State,  does  not  establish  that  the  particular:  witnesses  whose 
depositions  were  taken  are  in  that  predicament,and  was  there- 
fore not  sufficient  to  authorize  the  issuance  of  the  commission 
to  take  their  depositions. 

The  party  taking  such  deposition  is  also  required  to  give 
such  notice  of  the  time  and  place  where  the  deposition  is  to  be 
taken  to  the  adverse  party  as  the  "Court,  Judge,  Justice  or 
Clerk  shall  think  proper."  In  this  case,  the  Clerk  issuing  the 
commission  did  not  state  what  notice  should  be  given.  In  the 
case  of  Parker  v.  Hagerty,  [1  Ala.  Rep.  632,]  the  Clerk  had 
omitted  to  require  what  notice  should  be  given,  but  it  was 
proved  to  the  court  that  the  notice  actually  given  was  suffi- 
cient, and  we  held  that  the  deposition  was  properly  read  in  ev- 
idence to  the  jury. 

The  notice  given  in  this  case  was  five  days,  and  no  attempt 
was  made  to  prove  that  it  was  sufficient.  This,  under  the  au- 
thority of  ihe  case  just  cited,  it  was  necessary  the  plaintiff 
should  have  done,  as  the  Clerk,  who  is  l»y  law  made  the  judge 
of  the  time  to  be  given,  it  appears  did  not  act. 

The  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 


*  BOYD  V.  MYNATT. 


1.  It  is  no  bar  or  defence  to  a  bill,  for  an  account  and  seiilement  of  a  partnershi'?, 
that  rhe  defendant  has  been  injured  by  the  failure  of  complainant  to  perform  hia 
stipulations  contained  in  the  articles  of  copartnership.  The  defendant,  in  such  a 
case,  has  hia  remedy  by  action  at  law  on  the  articles.  The  practice  in  Courts 
of  equity  is'to  consider  all  stipulations  in  the  articles,  when  not  acted  on  bjr  the  . 
patties,  as  if  they  were  entirely  omitted. 
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Writ  of  Error  lo  the.  Court  of  Chancery  for  the  fourth  Dis- 
trict of  the  Northern  Division. 

The  bill  exhibits  the  articles  of  partnership,  containing  the 
mutual  stipulertions  of  the  several  acts  to  be  performed  by  the 
parties  with  respect  to  the  business.  The  principal  acts  to  be 
done  by  the  complainant,  were  to  supply  a  capital  of  one  thou- 
sand dollars,  the  making  of  a  tan  yard,  and  the  furnishing  a 
hand  to  work  in  it.  Those  to  be  done  by  the  defendant  were 
to  take  charge  of  the  yard,  to  use  his  best  endeavors  for  the  in- 
terest of  the  firm,  and  to  teach  the  hand  which  the  complain- 
ant agreed  to  furnish,  the  business  in  all  its  various  branches. 

The  bill  alledges  that  the  partnership  was  carried  on  for 
some  fifteen  months,  and  states  the  items  of  account  for  which 
it  is  chargeable  to  the  complainant.  It  also  alledges  the  per- 
formance of  all  the  stipulations  on  the  part  of  the  complainant, 
the  non-performance  of  those  stipulated  by  the  defendant,  who 
is  charged  with  receiving  all  the  effects  belonging  to  the  firm, 
and  with  refusing  to  settle  or  adjust  the  accounts,notwithstand- 
ing  a  dissolution  had  been  agreed  on. 

The  answer  of  the  defendant  admits  the  execution  of  the  ar- 
ticles, and  that  the  partnership  was  carried  on  for  some  months, 
but  it  denies  that  the  capital  stipulated  for  was  supplied  by  the 
complauiant,  except  the  amount  of  two  hundred  and  twenty- 
nine  dollars.  It  also  denies  that  the  hand  was  supplied  as 
agreed,  except  for  a  short  period  of  time,  after  which  he  was 
put  to  other  work  by  the  complainant;  and  it  also  asserts  that 
the  principal  work  of  erecting  the  yard,  &c.  was  performed  by 
the  defendant. 

The  answer  likewise  insists  on  these  grounds  of  defence: 

1st.  That  a  settlement  of  the  transaction  was  had  by  a  divi- 
sion of  the  partnership  effects,  and  afterwards  that  the  com- 
plainant suedxhe  defendant  in  a  court  of  law  in  Benton  coun- 
ty,  with  regard  to  which  the  parties  agreed  that  the  suit  should 
be  dismis.sed  and  each  party  pay  his  own  costs;  the  articles  of 
agreement  were  to  be  given  up  by  the  complainant,  who  said 
he  had  left  them  at  his  residence.  The  defendant  asserts  that 
under  this  agreement,  he  paid  his  portion  of  the  costs. 

2d.  That  the  failure  of  the  complainant  to  supply  the  caphal 
agreed  upon,  prevented  the  business  from  being  profitably  car- 
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ried  on,  and  that  the  defendant  would  have  been  a  loser  even 
if  he  had  received  all  the  effects  of  the  firm  to  his  own  use. 
He  therefore  insists  that  this  violation  of  the  contract  by  the 
complainant  is  a  reason  why  he  should  not  be  compelled  to 
render  any  account  of  the  partnership. 

3d.  That  he  was  a  minor  when  the  articles  of  partnership 
were  entered  into. 

The  evidence  taken  in  the  cause,  shows  that  the  partnership 
was  carried  on  under  the  articles,  although  it  is  certain  the 
complainant  did  not  furnish  the  amount  of  capital  stipulated 
for,  and  omitted  in  some  other  matters  to  comply  with  his 
agreements. 

The  Chancellor  considering  none  of  the  points  made  by  the 
answer  as  sufficient  to  preclnde  an  account  between  the  par- 
ties, directed  one  to  be  taken  upon  certain  principles  ascertain- 
ed by  a  decretal  order.  This  account  was  taken,  but  the^re- 
port  of  the  Master  was  subsequently  set  aside,  for  reasons  not 
important  to  be  recited,  and  a  new  reference  made.  Under 
this  another  account  was  taken  and  reported,  showing  the  de- 
fendant's indebtedness  to  the  complainant  in  the  sum  of  two 
hundred  and  ninety  dollars,  with  interest  from  the  4th  March, 
1835. 

Several  exceptions  were  taken  to  this  report,  but  they  are 
unnecessary  to  notice,  as  the  Chancellor  concurred  with  the 
Master  in  his  views  of  the  account  between  the  parties,  taken 
with  reference  to  the  articles;  but  on  a  re-examination  of  the 
pleadings  and  proofs,  the  bill  was  dismissed,  the  Chancellor 
conceiving  that  the  failure  of  the  complainant  to  comply  with 
the  stipulations  of  the  contract  on  his  part,  precluded  him  from 
calling  for  an  account,  the  more  especially  as  it  satisfactorily 
appeared  the  business  of  the  partnership  could  not  be  success- 
fully prosecuted  without  a  compliance  with  these  stipulations. 
To  reverse  the  decree  the  writ  of  error  is  now  prosecuted. 

W.  B.  Martin,  for  the  plaintiff  in  error. 
Moore,  contra. 

GOLDTHWAITE,  J.—This  case  was  retained  under  con- 
sideration, because  it  was  supposed  to  involve  a  principle  en- 
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tirely  novel,  and  with  respect  to  which  there  seems  to  be  an  en- 
tire absence  of  decision. 

The  Chancellor  dismissed  the  bill  at  the  final  hearing,  be- 
cause he  considered  the  unsuccessful  prosecution  of  the  part- 
nership business  as  owing,  chiefly,  if  not  entirely,  to  the  omis- 
sion by  the  complainant  to  supply  the  capital  agreed  by  him  to 
be  supplied. 

The  default  of  the  complainant  in  this,  as  well  as  in  some 
other  matters,  may  be  conceded  as  su  fficiently  established  by  the 
proof,  but  yet  it  is  clear  the  partnership  was  carried  on  under 
the  articles  for  more  than  a  year,  and  also  that  no  settlement  of 
the  partnership  transactions  has  been  had  with  the  assent  of 
both  parties. 

Under  these  circumstances,  if  the  complainant  cannot  enforce 
a  settlement  in  equity,  it  is  clear  he  is  without  relief.  The  de- 
cree dismissing  the  bill  assumes  that  the  complainant  is  not  en- 
titled to  an  account,  because  the  defendant  will  not  be  more 
than  compensated  for  injuries  sustained  by  the  complainant's 
neglect  or  refusal  to  comply  with  his  covenants,  even  when 
he  is  permitted  to  retain  all  the  joint  effects  shown  to  be  in  his 
hands. 

We  think  this  view  cannot  be  sustained,  and  that  if  it  was 
adopted  it  must  lead  to  a  practice  which  would  prove  exceed- 
ingly inconvenient.  In  most  cases  of  bills  for  the  settlement  of 
partnership  accounts,  the  defendant  would  insist  on  compensa- 
tion for  the  breaches  of  the  covenants  contained  in  the  articles, 
and  the  account  of  the  partnership  transactions,  would  be  em- 
barrassed or  delayed  with  the  inquiry  into  these  damages, 
which  all  authorities  agree  must  be  ascertained  by  a  suit  at 
law.     [Story  on  Part.  327.]  ♦ 

The  practice  established  in  courts  of  equity  on  this  subject, 
is  to  i;ead  the  articles  of  partnership,  when  they  contain  clauses 
which  have  not  been  acted  on,  as  if  these  clauses  were  ex-^ 
punged,  or  were  not  inserted  therein.  Jackson  v.  Sedgwick,  1 
Swanston,  460,  469;  CoUyer  on  Part.  B.  2,  Ch.  2,  §139, 
2d  ed.] 

In  the  application  of  this  rule,  no  injurious  results  can  ever 
flow,  as  the  party  injured  by  a  breach  of  stipulations  contained 
in  the  articles,  always  has  an  ample  remedy  at  law,  and  can 
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exert  it  equally  as  speedily  as  his  adveisary  can  obtain  an  ac- 
count in  equity. 

The  case  of  insolvency  may  present  an  exemption  to  this 
rule,  but  whether  it  does,  is  not  necessary  now  to  be  determin- 
ed, as  it  is  not  involved  in  this  case. 

The  decree  must  be  reversed,  and  as  there  was  no  action  by 
the  Chancellor  upon  the  exceptions,  it  nuist  be  remanded  in 
order  that  an  examination  may  be  made  of  the  correctness  of 
thie  Master's  report. 


REID  V.  DAVIS. 


1.  A  contract  for  the  8ale  and  conveyance  of  land,  evidenced  by  a  bond,  condi. 
tionedio  make  title  at  a  future  day,  invests  the  purchaser  with  the  right  of  entry; 
and  though  be  has  never  taken  actual  possession,  he  cannot,  on  that  ground,  re- 
sist the  payment  of  a  promissory  note,  i,')ven  for  the  purchase  money. 

2.  A  vende««of  land  may,  after  the  expiration  of  the  time  within  which  the  vendor 
has  undeftaken  to  make  a  title,  demand  the  same  and  tender  the  purchase  mo- 
ney, and  if  the  vendor  fails  to  perform  his  contract,  by  abandoning  the  posses, 
sion  he  may  rescind  the  contract  of  purchase.  But  the  demand  of  the  deed  and 
offer  to  return  the  bond  to  the  vendor,  will  not  operate  a  fescission  ;  unless  there 
be  something  in  the  form  of  the  contract  making  this  sufficient. 

Writ  of  error  to  the  Circuit  Court  of  Lowndes. 

This  was  an  action  of  assumpsit  on  a  promissory  note  made 
by  the  plaintiff  in  error,  on  the  llth  November,  1837,  for  the 
payment,  to  the  defendant,  on  the  1st  of  March,  1841,  of  the 
sum  of  three  hundred  and  forty  dollars.  The  cause  was  tried 
on  the  pleas  of -non  assumpsit^  failure  of  consideration  and 
fraud.  On  the  trial  the  defendant  below  excepted  to  the  ruling 
of  the  Court.  It  was  proved  that  the  note  declared  on,  was 
given  for  the  purchase  of  a  tract  of  land,  by  the  defendant  of 
the  plaintiff,  and  that  the  latter  had  executed  a  bond  to  the  for- 
mer, conditioned  to  make  him  a  title  to  the  same  as  soon  as  a 
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patent  therefor  should  be  obtained  from  the  United  States. 
Further,  it  was  proved  by  the  defendant  that  he  had  demand- 
ed a  deed  for  the  land,  of  the  plaintiff,  who  declined  executing 
it,  alledging  that  he  had  not  received,  and  did  not  know  when 
he  should  receive,  the  patent ;  that  he  procured  the  entry  of 
the  land  to  be  made  by  his  brother,  who  held  the  duplicate  re- 
ceipt therefor.  The  defendant  then  offered  to  surrender  to  the 
plaintiff  his  bond  for  titles,  and  give  up  the  money  which  had 
been  previously  paid  on  his  purchase,  and  rescind  the  contract, 
but  to  this  the  plaintiff  would  not  assent.  The  defendant  was 
not  in  actual  possession  at  the  time  of  the  trial. 

The  plaintiff  then  exhibited  a  duplicate  receipt  for  the  land, 
in  his  own  name,  from  the  Receiver  of  public  moneys  at  De- 
mopolis,  proved  that  the  defendant  had  examined  the  land  be- 
fore and  after  the  purchase  by  him,  that  it  was  situate  in  Ala- 
bama, wholly  unimproved,  and  had  never  since  the  sale  to  the 
defendant  been  held  adversely  to  him,  or  actually  occupied  by 
any  one,  but  was  ai  all  times  subject  to  the  defendant's  pos- 
session. 

The  Court  charged  the  jury,  if  the  land  was  unoccupied,  or 
the  defendant  was  undisturbed  in  his  right  to  the  possession, 
he  might  be  considered  as  constructively  possessed  of  it,  and 
could  not  resist  in  an  action  at  law,  the  payment  of  the  pur- 
chase money  on  the  ground  that  he  was  not  in  the  actual  oc- 
cupancy. Further,  that  an  offer  by  the  defendant  to  rescind 
the  contract  and  give  up  the  plaintiff's  bond  for  title  could  not 
avail  as  a  defence  at  law. 

The  defendant's  counsel  moved  the  Court  to  charge  the  ju- 
ry, that  the  refusal  of  the  plaintiff  to  execute  a  deed  when  de- 
manded was  a  fraud  on  the  defendant  for  which  he  had  a 
right  to  rescind  the  contract  of  purchase,  which  charge  the 
Court  refused  to  give.  And  further,  that  the  defendant  must 
have  had  b.  possessio  pedis  in  order  to  estop  him  from  resisting 
a  recovery  at  law,  which  charge  the  Court  refused  to  give,  but 
charged  the  jury  that  if  the  defendant  had  or  could  obtain  un- 
disturbed possession  at  pleasure,  he  could  not,  for  the  want  of 
an  actual  occupancy,  defend  himself  at  law  against  an  action 
for  the  purchase  money. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  amount 
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of  the  note  and  interest,  and  judgment  was  thereupon  ren- 
dered. 

T.  Williams,  for  the  plaintiff  in  error.  There  can  be  no 
necessity  for  going  into  equity  to  make  the  defence  in  a  caso 
like  the  present.  The  land  had  not  been  conveyed  to  the 
purchaser,  but  merely  a  bond  for  titles  executed,  and  being 
uncultivated,  the  vendor  could  have  no  claim  for  rent,  so  that 
the  offer  to  return  the  delivery  bond,  and  its  acceptance  would 
place  the  parties  in  statu  quo. 

The  seller  undertook  to  make  a  title  as  soon  as  a  patent  could 
be  obtained  from  the  General  Government,  that  is,  within  a 
reasonable  time.  That  time  had  elapsed  before  the  suit  was 
brought ;  and  the  demand  of  a  deed  and  the  offer  to  surrender 
the  bond  put  an  end  to  the  contract,  even  at  law.  [Cuikim  v. 
The  Branch  Bank  at  Mobile,  during  this  term ;  Pitts  v.  Cot- 
tingham,  9  Porter's  Rep.  675.] 

R  Saffold,  for  the  defendant  in  error.  The  contract  of 
the  vendor,  obliged  him  to  make  title  as  soon  as  he  received  a 
patent  from  the  United  States ;  it  appears  from  the  evidence 
recited  that  he  was  a  purchaser  from  the  Government,  and  in 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
he  had  done  nothing  to  prevent  the  issuance  of  a  patent  in  the 
regular  course  of  business.  The  vendor,  then,  could  not  by 
the  demand  of  a  deed,  have  been  put  in  default  for  failing  to 
make  a  title. 

There  is  no  pretence  of  fraud.  The  vendee  has  not  been 
disturbed  in  the  possession  of  the  land,  and  will  doubtless  re- 
ceive a  title  according  to  the  terms  of  the  contract  he  has  ac- 
cepted. 

The  notes  for  the  purchase  money  are  made  payable  at  dif- 
ferent times,  without  reference  to  the  time  when  the  title  was 
to  be  perfected,  and  it  is  not  now  allowable  to  object  to  their 
payment,  because  the  vendor  has  not  made  a  deed  in  advance 
of  the  time  stipulated  for  its  execution.  If  the  vendee  can  be 
relieved,  (which  is  denied,)  it  must  be  in  Chancery.  The  de- 
fendant's counsel  relied  upon  cases  cited  for  plaintiff,  and  in 
addition  referred  to  Calaway  v.  McElroy  &  Flanuagin,  3  Ala. 
Rep.  N.  S.  400  ;  Steele  v.  Kinkle  &  Lehr,  ibid,  352;  Gibbs  v. 
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Williams,  ibid,  316  ;  Clay  and  others  y.  Dennis,  use  &c.  ibid, 
375. 

COLLIER,  C.  J,— 1.  The  fact  that  the  defendant  below  ne- 
ver was  in  the  actual  occupancy  of  the  land  which  he  had  pur- 
chased, cannot  relieve  him  from  liability  to  pay  the  purchase 
money.  His  contract  gave  him  the  right  of  entry  and  enjoy- 
ment, and  these  invested  him  with  the  constructive  possession. 
[Bliss'  adm'r  v.  Yancey,  1  Ala.  Rep.  N.  S.  273;  Clements  v. 
Loggins,  1  "Ala.  Rep.  N.  S.  C22  ;  Fitzpatrick  et  al  v.  Feather- 
stone  &  McDougald,  3  Ala.  Rep,  40.]  It  is  not  pretended  that 
there  was  any  adverse  occupancy;  and  this  being  the  case,  it 
was  not  incumbent  on  the  plaintiff  to  put  the  defendant  into 
the  actual  possession  ;  nor  will  the  omission  of  the  latter  to 
take  possession  oftheland,  or  its  mere  abandonment  after- 
wards, operate  a  rescission  of  the  contract.  [Clay  et  al  v.  Den- 
nis, use  &c.  3  Ala.  Rep.  375.]  The  charge  of  the  Court  on 
this  point  then,  was  unobjectionable;  it  very  properly  suppos- 
ed the  contract  to  be  in  full  force,  and  on  that  hypothesis  in- 
formed the  jury  that  the  want  of  actual  occupancy  did  not  con- 
stitute a  bar  to  a  recovery. 

2.  The  condition  of  the  plaintiff's  bond  did  not  oblige  him 
to  complete  the  defendant's  title  by  any  definite  time,  but  when 
he  should  obtain  a  patent  for  the  land  from  the  United  States. 
This  was  an  undertaking  to  do  an  act  upon  an  event  which 
would  happen,  but  the  lime  when  was  uncertain;  and  before 
the  obligor  can  be  put  in  default  for  its  non-perforujance,  it 
must  appear  that  the  event  has  actually  taken  place,  or  has 
(at  least,)  been  delayed  by  his  act  or  omission.  The  evidence 
recited  in  the  bill  of  exceptions  does  not  show  the  plaintiff  has 
done,  or  omitted  to  do,  any  thing  to  prevent  the  issuance  of  a 
patent  according  to  the  regular  order  of  business  in  the  Land 
Office ;  and  in  the  absence  of  all  proof,  we  must  intend  that 
no  fault  is  attributable  to  him.  We  must  then  suppose,  that 
the  demand  of  a  title  was  premature,  and  its  refusal  under  the 
circumstances  can  avail  nothing.  In  Clements  v.  Loggins,  [i 
Ala.  Rep.  N.  S.  622,]  it  was  held  that  a  vendee  of  land  may 
tender  the  purchase  money  according  to  his  contract,  and  de- 
mand title,  and  if  the  vendor  refuses  to  make  title,  the  vendee 
may  abandon  the  possession  and  thus  rescind  the  contract ;  but 
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a  mere  abandonment  of  the  possession  is  not  of  itself  sufficient 
to  rescind  the  contract.  When  the  same  case  was  before  the 
Court  subsequently,  it  was  decided,  that  to  entitle  the  vendee 
to  a  rescission  of  tiie  contract,  the  tender  of  the  money  and  the 
demand  of  title  must  be  made  after  the  day  stipulated  for  mak- 
ing the  title,  has  arrived.  [2.  Ala.  Rep.  514;  to  same  effect  is 
Steele  v.  Kinkle  and  Lehr,  3  Ala.  R«p.  352.] 

In  the  case  at  bar,  no  tender  of  the  purchase  money  was 
made,  but  a  mere  demand  of  a  deed  upon  an  offer  to  surren- 
der the  bond.  If  the  defendant  could,  at  his  election,  under 
any  circumstances,  rescind  the  contract  for  the  refusal  of  the 
plaintiff  to  make  a  title,  where  the  money  was  not  tendered,  a 
conclusion  which  we  do  not  admit,  he  certainly  could  not  in 
the  present  case,  when  the  plaintiff  was  under  no  obligation  to 
yield  to  his  demand.  "Where  the  vendor  of  land  executes  a 
bond,  conditioned  to  make  title  to  the  vendee  generally,  and 
the  vendee,  in  consideration  thereof,  makes  his  note  payable  to 
the  vendor  on  a  day  certain,  the  failure  to  complete  the  title  is 
not  in  itself  a  bar  to  an  action  on  the  note.  [George  &  George 
V.  Stockton,  1  Ala.  Rep.  136  ;  Stone  v.  Gover,  ibid,  287.  And 
a  vendee  who  holds  the  bond  of  his  vendor,  conditioned  for 
the  conveyance  of  title  upon  a  future  event,  which  has  not 
happened,  cannot  occupy  a  more  favorable  position. 

3.  It  is  scarcely  necessary  to  say,  that  as  th*e  plaintiff  was 
not  in  fault  for  not  making  a  deed  when  demanded,  the  refu- 
sal to  execute  it,  was  not  such  a  fraud  upon  the  defendant  as 
authorized  him  to  rescind  the  contract. 

We  are  unable  to  discover  any  error  in  the  proceedings 
of  the  Circuit  Court,  and  its  judgment  is  consequently  af- 
firmed. 
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LACY  v.  holbrook,  bowman  &  Co. 

1.  A  plea  admitting  of  two  constructions  will  be  construed  most  strongly  against 
the  pleader. 

9.  The  terms  "funds  current  m  the  city  of  New  York,"  mean  gold  or  silver,  or 
something  equivalent  and  convertible  into  the  precious  metals. 

3.  A  protest  for  non-acceptance  of  a  bill  which  recited  that  on  a  day  before  the  ma- 
turity of  the  bill  it  was  received  by  the  notary,  presented,  protested,  &c.,  and  at 
the  close  recites,  "This  done' and  protested  at  Mobile,  aforesaid" — Held  sufE- 
cient  as  to  the  time  of  presentment. 

Error  to  the  Circuit  Court  of  Tuscaloosa. 

This  was  an  action  of  assumpsit  by  the  defendants  in  error 
as  payees,  against  the  plaintiff  in  error  as  drawer  of  a  bill  of 
exchange  of  the  following  tenor,  for  non  acceptance : 

"Tuscaloosa,  February  12th,  1840. 
^1,176. 

Eight  months  after  date,  please  pay  to  the  order  of  Holbrook, 
Bowman  &  Co.  at  the  Bank  of  Mobile,  one  thousand  one  hun- 
dred and  seventy-six  dollars,  in  funds  current  in  the  city  of 
New  York,  for  value  received,  and  charge  the  same  to 
Your  ob't  servant, 

WM.  M.  LACY. 
To  Messrs.  Lacy,  Terrell  &  Co.  Mobile." 

The  declaration  is  in  the  usual  form,  describing  the  bill  as 
having  been  drawn  for  one  thousand  one  hundred  and  sev- 
enty-six  dollars,  in  funds  current  in  the  City  of  Neiu 
York. 

The  defendant  pleaded  non  assumpsit,  and  a  special  plea, 
"  That  at  the  time  of  drawing  the  said  bill  of  exchange,  and 
from  that  time  to  the  time  of  bringing  this  suit,  the  said  de- 
fendant had  funds  to  the  amount  of  this  bill  in  the  hands  of 
the  drawees  of  said  bill,  and  that  if  the  said  bill  had  been  pre- 
sented to  any  one  of  the  partners  of  the  said  firm  of  Lacy, 
Terrell  &  Co.  who  knew  the  state  of  accounts  between  them 
and  this  defendant,  the  said  bill  would  have  been  accepted." 
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The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to 
the  second,  which  demurrer  was  sustained  by  the  Court. 

Pending^the  trial  on  the  issue,  as  appears  by  a  bill  of  excep- 
tions, the  plaintiff  offered  in  evidence  a  protest,  which  recited 
that  the  bill  was  received  by  him  on  the  23d  June,  1840,  that 
he  presented  the  bill  to  the  agent  of  Lacy,  Terrell  &  Co.  and 
demanded  acceptance,  which  was  refused,  and  thereupon  he 
protested  the  same,  &p.  "  Notices  of  protest  put  in  the  post 
office  this  evening,  directed  to  the  drawer  at  Tuscaloosa,  Ala. 
This  done  and  protested  at  Mobile,  in  presence  of,  &c."  To 
the  introduction  of  this  as  evidence  the  defendant's  counsel  ob- 
jected, but  the  Court  overruled  the  objection  and  permitted  it 
to  go  to  the  jury. 

This  being  all  the  evidence,  the  defendant's  counsel  moved 
the  Court  to  charge  the  jury  that  the  bill  of  exchange  and  the 
protest  were  not  sufficient  to  enable  the  plaintiff  to  recover, 
which  charge  the  Court  refused,  and  charged  the  jury  that  the 
evidence  was  sufficient ;  to  which  the  defendant  excepted. 

The  plaintiffs  obtained  judgment  and  the  defendant  prose- 
cutes this  writ  and  assigns  for  error — 

1.  The  judgment  of  the  Court  on  the  demurrer  to  the  plea. 

2.  The  matters  set  out  in  the  bill  of  exceptions. 

Moody,  for  plaintiff  in  error,  cited  2d  Starkie  on  Ev.  257; 
8  Porter,  259;  1  Porter,  263;  1  Ala.  Rep.  327;  2  ib.  565;  4 
Mass.  Rep.  252;  Bank  of  Decatiu*  v.  Pierce,  3  Ala.  Rep.   321. 

Peck  &  Clark,  contra. 

ORMOND,  J. — The  demurrer  was  properly  sustained  to  the 
second  plea.  The  interpretation  put  on  it  by  the  counsel  for 
the  plaintiff  in  error,  that  if  the  bill  had  been  presented  to  any 
one  of  the  partners,  as  they  all  knew  the  state  of  accounts  be- 
tween the  parties,  it  would  have  been  accepted,  may  have  been 
the  view  of  the  pleader,  but  at  least  the  plea  admits  of  the  con- 
struction that  the  bill  would  have  been  accepted  if  presented 
to  one  of  the  partners,  who  knew  the  state  of  the  accounts. 
The  established  rule  is  to  construe  the  plea  most  strongly 
against  the  pleader,  and  under  the  influence  of  this  principle 
the  demurrer  was  properly  sustained, 
12 
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It  is  however  insisted  that  the  declaration  is  bad.  The  ob- 
jection is  founded  on  the  description  of  the  bill — that  the  terms 
"  current  funds  of  the  city  of  New  York,"  do  not  mean  money 
and  therefore  the  bill  is  not  negotiable.  We  do  not  think  the 
objection  can  be  sustained.  The  term  "  funds,"  it  is  true,  has 
a  variety  of  meanings,  in  common  with  many  other  words  in 
our  language,  and  if  it  can  be  understood  in  some  of  the  senses 
in  which  it  may  be  used,  it  will  be  fatal  to  this  instrument  as  a 
bill  of  exchange.  When  any  word  is  used  having  more  than 
one  meaning  the  sense  in  which  it  is  employed  is  to  be  gathered 
from  the  context — and  we  think  it  impossible  for  any  one  to 
doubt  as  to  the  intention  of  the  parties  in  this  case.  The  term 
par  funds,  or  New  York  funds,  is  as  well  understood  as  the 
term  cash,  and  it  would  be  a  reproach  to  the  law  if  its  minis- 
ters could  not  understand  that  which  is  obvious  to  all  the  rest 
of  the  world.  As  therefore  by  the  terms  "  funds  current  in  the 
city  of  New  York,"  the  parties  meant  gold  or  silver,  or  some 
thing  equivalent  to  it,  and  convertible  at  pleasure  into  the  pre- 
cious metals,  they  must  abide  by  that  construction  here.  If 
they  intended  that  the  instrument  should  be  discharged  by  the 
certificates  of  stock  constituting  (he  public  funds,  or  any  thing 
else  than  the  common  circulating  medium  established  by  law, 
throughout  the  United  States,  they  have  been  most  unfortunate 
in  the  use  of  language. 

The  case  of  Jones  v.  Falls,  [4  Mass.  252,]  where  it  was  held 
that  an  instrument  payable  in  "  foreign  bills,"  was  not  a  bill 
of  exchange,  does  not  affect  the  question  here.  The  Court  con- 
sidered that  the  import  of  the  words  foreign  bills  was  not  cash, 
but  something  differing  in  value  from  it.  In  this  case  we  un- 
derstand New  York  current  funds  to  be  cash,  or  at  least  some- 
thing precisely  equivalent  to  gold  or  silver. 

This  bill  was  drawn  on  the  12th  February,  1S40,  at  eight 
months.  There  was  not  therefore  any  obligation  to  present  it 
for  acceptance  at  all,  though  it  might  be  presented  for  that  pur- 
pose as  late  as  the  day  before  it  fell  due.  It  appears  from  the 
protest  that  it  was  presented  on  the  23d  June,  1840.  It  is  ob- 
jected that  it  does  not  appear  that  it  was  so  presented,  or  on 
what  day  it  was  presented.  The  notary  states  that  he  receiv- 
ed it  on  the  23d  June,  1840;  he  afterwards  proceeds  to  state 
that  he  presented  it  for  acceptance,  which  was  refused,  and 
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thereupon  he  protested  it,  &c.,  and  concludes,  "  This  done  and 
protested  at  Mobile  aforesaid,  in  presence  of,  &c."  We  un- 
derstand this  to  refer  to  the  recital  at  the  commencement  of 
the  protest,  of  the  time  of  the  reception  of  the  bill,  hut  if  it  were 
a  protest  for  non-payment  it  would  be  necessary  that  the  pre- 
cise time  of  the  presentment  should  be  stated,  as  it  must  be 
made  on  a  day  certain,  ascertained  by  the  bill. 

The  remaining  objections  are  all  well  taken ;  they  are,  that 
the  presentment  was  to  "an  agent,"  without  stating  to  whom, 
and  without  proof  of  the  agency,  and  that  it  was  not  proved 
that  notice  of  the  protest  was  sent  to  the  proper  post  office. 

The  first  objection  is  fully  sustained  by  the  cases  cited  from 
1  Porter's  Rep.  263,  and  1  Ala.  Rep.  327  ;  and  the  last  by  the 
case  of  the  Decatur  Bank  v.  Pierce,  3  Ala.  Rep.  321;  and 
Foard  v.  Johnson,  2  Ala.  Rep.  565. 

For  these  errors  the  judgment  must  be  reversed  and  the 
cause  remanded. 


KING  V.  McLOSKEY. 

1.  Where  the  plaintiff  is  twice  nonsuited  in  the  progress  of  the  same  suit,  and  the 
nonsuits  are  set  aside  by  the  Court,  this  does  not  affect  his  right  to  proceed  to 
judgment.  The  act  of  1807,  [Digest  283,  4135,]  refers  to  nonsuits  suffered  in 
several  actions  for  the  same  cause. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county. 

Assumpsit  by  McLoskey  &  Co.  against  King  as  drawer  of  a 
bill  of  exchange. 

The  record  shows  that  the  plaintiffs  suffered  a  nonsuit  at 
three  different  terms,  but  each  nonsuit  was  set  aside  at  the 
term  when  suffered,  and  the  cause  continued.  At  a  subsequent 
term  the  defendant  pleaded  two  of  these  nonsuits  in  avoidance 
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of  the  action.     This  plea  was  overruled  on  demurrer,  apd  judg- 
ment given  for  the  plaintiff. 

Peck,  for  the  plaintiff  in  error,  cited  Digest,  283,  §135 ;  Bul- 
lock V  Perry,  2  S.  and  P.  319. 

Chilton,  contra. 

GOLDTHWAITE.  J.— The  statute  under  which  the  defen- 
dant claims  the  right  to  interpose  this  plea,  is  in  these  terms : 

"Every  person  desirous  of  suffering  a  nonsuit  on  trial,  shall 
be  barred  therefrom,  unless  he  do  so  before  the  jury  retire  from 
the  bar ;  and  no  more  than  two  new  trials  shall  be  granted  in 
the  same  cause ;  and  two  nonsuits  shall  be  considered  as  equal 
to  a  verdict  against  the  party  suffering  the  same."  [Digest, 
283,  §135.1 

The  object  of  this  statute,  most  probably,  was  to  prevent  the 
institution  of  vexatious  suits,  and  to  provide  a  mode  by  which 
the  defendant  might  have  relief  without  applying  to  the  Court 
of  Chancery.  There  is  nothing  in  the  terms  used  that  lead  to 
the  impression  that  it  was  intended  to  take  from  the  Courts  the 
power  or  discretion  to  set  aside  nonsuits.  It  will  readily  oc- 
cur to  any  one  acquainted  with  the  Circuit  practice,  that  the 
plaintiff  often  suffers  a  nonsuit  in  consequence  of  an  erroneous 
charge  by  the  Court,  and  if  the  construction  of  this  statute  is 
to  be  such  as  to  prevent  the  Court  from  correcting  its  error  by 
setting  aside  the  nonsuit,  much  vexation,  and  frequently  injusr 
tice  would  be  the  consequence. 

Our  opinion  is  that  the  statute  refers  alone  to  nonsuits  which 
are  decisive  of  the  case,  and  on  which  the  judgment  of  the 
Court  is  rendered.  When  the  plaintiff  has  twice  placed  him- 
self in  this  predicament,  the  nonsuits  are  equivalent  to  a  ver- 
dict, but  not  otherwise. 

Let  the  judgment  be  affirmed. 
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SMITH  ET  ALS.  V.  HOGAN. 

1.  Where  >VTit3  of  Jleri  facias  against  the  same  defendant  arc  at  diflerent  times 
placed  in  the  sheriff's  hands,  who  levied  them  simultaneously  on  a!l  the  defen- 
dant's property  in  hifi  reach,  but  did  not  sell  under  either,  if  the  property  is  only 
sufficient  to  satisfy  those,  the  lien  of  which  had  first  attached,  the  sherifTis  not  liable 
to  a  judgment  at  the  suit  of  a  plaintiff  in  one  of  the  junior  ^./a'«,  upon  a  sugges- 
tion that  the  money  could  havfi  been  made  thereon  by  due  diligence. 

Writ  of  Error  to  the  Circuit  Court  of  Coosa. 

This  was  a  proceeding  by  notice  and  suggestion  under  the 
statute  against  the  sheriff  of  Coofea  and  his  sureties,  alledging 
that  by  due  diligence  the  sheriff  could  have  made  the  amount 
of  an  execution  in  his  hands,  at  the  suit  of  the  defendant  in 
error  against  Thomas  W.  and  John  Smith,  for  the  sum  of  three 
thousand  seven  hundred  and  sixty-four  38-100  dollars,  besides 
ten  12-100  dollars  costs  of  suit. 

The  sheriff  appeared  and  pleaded— 1.  He  could  not  have 
made  the  money  on  the  execution  by  due  diligence.  2.  That 
the  plaintiff  in  execution,  upon  a  notice  being  given  him  for 
that  purpose  failed  to  give  him  a  bond  to  indemnify  him  for 
selling  certain  property  under  the  execution.  3.  That  the 
land  on  which  the  execution  in  question  was  levied  was  not 
subject  to  the  satisfaction  of  the  same.  4.  That  the  property 
levied  on  was  not  the  estate  of  the  defendant  in  execution. 
All  of  which  are  but  equivalent  to  a  denial  of  the  suggestions. 

On  the  trial  the  sheriff  excepted  to  the  ruling  of  the  presid- 
ing Judge.  It  appears  that  the  plaintiff  offered  to  prove  by 
the  deposition  of  W.  W.  Bowdon,  particular  acts  of  the  wit- 
ness, relative  to  pointing  out  property,  giving  bond  of  indem- 
nity, &c.  without  producing  a  letter  of  attorney,  under  which 
the  witness  acted,  although  it  was  admitted  that  the  paper  was 
in  court,  in  the  possession  of  the  plaintiff's  counsel ;  to  this  ev- 
idence the  defendant  objected,  but  his  objection  was  overruled 
and  it  was  read  to  the  jury. 

The  plaintiff  then  proved  that  the  bond  "  indemnifying  the 
defendant  for  selling  the  goods  levied  on,"  &c.  had  that  day 
been  seen  in  his  possession;  under  this  showing  the  Court  de- 
cided that  the  plaintiff  might  give  parol  evidence  of  the  con- 
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tents  of  the  paper,  unless  it  was  produced ;  thereupon  the  de- 
fendant produced  the  same. 

The  plaintiff  then  proposed  to  read  the  bond  of  indemnity 
to  the  jury,  although  its  execution  appeared  to  be  attested  by 
a  subscribing  witness,  and  one  of  the  obligors  executed  it  by 
attorney;  to  this  the  defendant  objected,  unless  the  bond  was 
proved  by  the  subscribing  witness,  and  the  authority  of  the 
attorney  executing  it  was  shown;  but  his  objection  was  over- 
ruled and  the  paper  read  as  evidence. 

It  was  admitted  that  the  title  to  the  lands  levied  on  by  the 
plaintiff's  execution,  was  in  other  persons,  and  never  had  been 
in  the  defendant  in  execution,  yet  the  plaintiff,  in  despite  of  an 
objection  by  the  defendant,  was  permitted  to  prove  the  value 
of  a  store  house,  mills  and  improvements  situate  thereon,  of 
which  defendant  was  in  possession. 

The  defendant  then  gave  in  evidence  sundry  executions 
amounting  to  more  than  sufficient  to  cover  the  estimated  value 
of  the  land  and  improvements  thereon,  founded  on  judgments 
of  an  anterior  date  to  the  plaintiff's  execution,  all  against  the 
same  defendants.  These  executions  were  levied  simultane- 
ously with  the  plaintiff's,  but  the  land  had  not  been  sold  un- 
der any  of  the  executions. 

The  Court  charged  the  jury,  that  if  they  believed  the  defen- 
dant in  execution  had  a  possessory  right,  coupled  with  an 
equitable  title  to  the  lands  and  improvements  at  the  time  of 
the  levy,  that  such  possession  and  equitable  right  was  subject 
to  levy  and  sale  by  the  sheriff. 

The  defendant  prayed  the  Court  to  charge  the  jury,  that  if 
the  defendant,  as  sheriff,  had  in  his  hands,  at  the  time  of  levy- 
ing plaintiff's  execution,  other  executions  of  a  prior  lien  against 
the  same  defendants,  amounting  to  a  sum  sufficient  to  cover 
the  proceeds  of  the  sale  of  all  the  defendant's  property,  then 
the  defendant  was  not  liable  to  the  plaintiff,  although  he  did 
not  sell  any  of  the  property  levied  on,  or  did  not  proceed  fur- 
ther under  the  executions  than  to  levy  them.  This  charge  was 
refused. 

The  jury  returned  a  verdict  as  follows:  "  We,  the  jury,  find 
that  the  sheriff,  the  defendant,  could  by  due  diligence  have 
made  the  sum  of  eight  hundred  and  eighty  dollars  and  fifty 
cents,  upon  the  said  plaintiff's  execution,  in  his  said  sugges- 
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tion  mentioned."  The  plaintiff  moved  for  a  judgment  for  the 
amount  of  his  execution,  with  ten  per  cent,  damages  thereon; 
this  motion  was  overruled,  and  a  judgment  rendered  for  the 
amount  found  by  the  jury,  against  the  sheriff  and  certain  indi- 
viduals described  as  his  sureties,  with  ten  percent  damages  on 
the  same,  together  with  costs,  lioth  the  sheriff  and  his  sure- 
ties have  joined  in  the  prosecution  of  a  writ  of  error. 

Morris,  for  the  plaintiff  in  error.  A  recovery  against  a 
sheriff  upon  a  suggestion,  (if  any  thing,)  must  be  for  the  full 
amount  of  the  execution  which  he  has  failed  to  collect,  and 
where  it  is  not  shown  that  the  property  of  the  defendant  in  ex- 
ecution was  of  value  sufficient  to  satisfy  it,  the  sheriff  is  not 
chargeable  on  motion.  Where  only  a  part  of  the  money  could 
have  been  made  on  the  execution,  the  proceedings  should  be 
for  a  false  return  under  the  statute, in  which,  if  the  issue  should 
be  found  for  the  plaintiff,  the  judgment  would  be  for  the 
amount  of  the  execution,  ten  per  cent,  damages  and  costs, 
[Aik.  Dig.  Act  of  1826,  p.  174-5.]  He  might  also  resort  to  a 
common  law  remedy  if  he  thought  proper. 

Plaintiff's  counsel  cited  Bacon's  Ab.  Tit.  Stat.  652,  to  show- 
that  if  the  meaning  of  a  statute  be  doubtful,  the  consequences 
are  to  be  considered  in  its  construction  ;  and  that  it  should  not 
be  so  interpreted  as  to  be  inconvenient  or  against  reason. 

The  deposition  of  Bo wdon  was  improperly  admitted  to  show 
his  acts  without  proof  of  his  agency.  He  may  have  been  a 
mere  stranger,  and  the  acts  of  such  an  one  could  not  be  allow- 
ed to  charge  the  sheriff  for  want  of  due  diligence.  [May  v. 
May,  1  Porter's  Rep.  229.] 

The  bond  of  indemnity  was  produced  without  reasonable 
notice  for  that  purpose — the  sheriff  claimed  no  interest  under 
it,  and  in  order  to  make  it  evidence  its  execution  should  have 
been  proved. 

If  the  defendant  in  execution  had  no  title  to  the  lands  which 
he  occupied,  his  possession  of  the  houses  situate  thereon  were 
not  subject  to  sale.  [Rhea,  Conner  &  Co.  1  Ala.  Rep.  N.  S. 
219.]  Much  less  was  the  equitable  title  subject  to  levy  and 
sale  by  execution  at  law — our  statute  inhibits  this,  and  declares 
a  resort  to  equity  to  be  necessary.  So  that  if  the  possessory 
right  might  liave  been  executed,  the  charge  in  respect  to  the 
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equitable  title,  not  being  authorized  by  any  proof  might  have 
misled  the  jury  and  is  objectionable  on  error. 

Lastly,  the  fact  of  executions  in  the  sheriff's  hands  of  a  lien 
prior  to  the  plaintiff's,  sufficient  to  exhaust  the  defendant's  es- 
tate, is  a  sufficient  answer  to  the  suggestion,  and  show  that  so 
far  as  plaintiff  is  concerned,  the  want  of  diligence  is  not  attri- 
butable to  the  sheriff.  The  case  of  King  v.  Bell  et  at.  [8  Por- 
ter's Rep.  147,]  is  distinguishable  from  the  present  on  this 
point ;  there  no  levies  had  been  made,  but  here  all  the  execu- 
tions had  been  levied,  a  fact  which  secured  the  preference  of 
those  which  first  issued. 

B.  F.  Porter  for  the  defendant,  Bowden's  deposition  not 
being  set  out  in  the  bill  of  exceptions,  the  court  cannot  adjudge 
its  admission  erroneous.  [2  SteW.  Rep.  38;  4  Monroe's  Rep. 
129;  ib.  27.3;  3  Rawle's  Rep.  101.]  The  entire  evidence 
should  be  set  out  when  necessary  to  a  correct  decision,  [1  J.  J. 
Marsh.  Rep.  504,]  upon  the  principle  that  the  party  complain- 
ing must  show  error  affirmatively.  [1  Ala.  Rep.  N.  S.  517; 
ibid,  582;  Minor's  Rep.  399;  1  Cranch's  Rep.  318.] 

The  production  of  the  bond  of  indemnity  by  the  defendant 
below,  relieved  the  plaintiff  from  the  necessity  of  proving  its 
execution,  [8  Porter's  Rep,  511,]  audit  may  be  questioned 
whether  the  time  and  manner  of  the  notice  is  not  so  far  a  mat- 
ter of  discretion  as  not  to  be  revisable  on  error 

The  letter  of  attorney  to  Bo  wdon  was  incidental  only,  and  the 
authority  might  be  proved  notwithstanding  its  non  production. 
[Anthon's  N.  P.  40 ;  4  Cranch's  Rep.  398 ;  10  John.  Rep. 
443 ;  17  Mass.  Rep.  160;  4  J.  J.  Marsh.  Rep.  572 ;  11  Wend. 
Rep.  667.] 

A  possession  coupled  with  a  complete  equity  is  liable  to 
execution  at  law  and  bound  by  judgment.  [1  John.  Ch.  Rep. 
56-7 ;  16  John.  Rep.  192  ;  18  ibid,  94 ;  3  Caine's  Rep.  189  ;  9 
Cow.  Rep.  73.]  This  doctrine  is  not  opposed  by  the  case  of 
Rhea,  Conner  &  Co.  v.  Hughes,  [1  Ala.  Rep.  219.] 

The  prior  liens  of  other  executions  is  no  defence  to  the  [sug- 
gestion.    [Bell  V.  King,  8  Porter's  Rep  147.] 

The  seizure  of  personal  property  under  execution  amounts 
to  a  satisfaction  pro  ianto,  unless  it  is  defeated  by  the  defen- 
dant himself.     [9  Porter's  Rep.  201 ;  1  Ala.  Rep.  N.  S.  359.] 
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Ilia  proceeding  of  this  kind,  the  sureties  of  the  sheriflf  need 
not  be  notified.     [1  Ala.  Rep.  207.] 

COLLIER,  C.  J. — By  a  statute  passed  in  1820,  it  is  enacted, 
"  That  the  equitable  title  or  claim  to  land,  or  other  real 
estate,  shall  hereafter  be  liable  to  the  payment  of  debts  by  suit 
in  Chancery,  and  not  otherwise ;  and  when  a  bill  shall  be  filed 
for  that  purpose,  all  persons  concerned  in  interest,  shall  be 
made  parties  thereto."  It  may  well  be  questioned,  whether 
the  mere  possession  of  real  property  can  be  sold  under  execu- 
tion, where  the  defendant  has  an  equitable  title  to  the  same. 
The  act  cited,  if  it  does  not  expressly,  would  seem  impliedly  to 
inhibit  such  a  proceeding.  But  we  will  forbear  the  expression 
of  an  opinion  on  this  point,  as  there  is  another  on  which  we 
may,  perhaps,  more  satisfactorily  rest  our  judgment. 

Where  goods  are  levied  on  by  a  Jieri  facias,  the  defendant 
may  plead  the  taking  in  discharge  of  himself,  and  will  not  be 
liable  to  a  second  execution,  unless  they  were  removed  by  his 
connivance  or  permission,  so  that  they  could  not  be  sold. 
[Webb  v.  Bumpass,  9  Porter's  Rep.  204.]  This  being  the 
case,  the  mete  levy  of  an  execution  j)laces  the  property  seized 
in  the  custody  of  the  law,  not  subject  to  be  taken  by  junior  ex- 
ecutions, so  as  to  divest  an  operative  levy,  previously  made. 
And  if  the  older  executions  to  which  reference  is  made  in  the 
bill  of  exceptions,  were  levied  simultaneously  with  the  plain- 
tiff's, the  latter  could  only  come  in  after  the  former  were  sat- 
isfied. Now  it  is  shown  by  the  evidence  set  out  in  the  record, 
that  the  entire  property  levied  on  was  not  of  more  than  value 
sufficient  to  pay  the  older  executions,and  it  necessarily  follows 
that  the  plaintiff  has  no  right  to  complain, that  the  sheriff  could 
by  due  diligence  have  made  the  money  on  his  execution.  If 
neglect  is  attributable  to  the  sheriff,  there  is  nothing  in  the  re- 
cord to  show  that  consequences  prejudicial  to  the  plaintiff  re- 
sulted ;  if  any  one  can  complain,  it  must  be  the  plaintiff  in  the 
executions  which  operated  a  prior  lien. 

It  is  insisted  for  the  defendant  in  error,  that  the  case  of  Bell 
et  al  V.  King,  [8  Porter's  Rep.  147,]  is  decisive  of  his  right  to 
recover.  That  was  a  proceeding  by  suggestion  against  the 
sheriff  and  his  sureties  similar  to  the  present.  The  sheriff  in 
his  defence  proved  that  at  the  time  he  received  the  plaintiff's 
13 
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execution,  he  had  in  his  hands  two  executions  against  the 
same  defendant,  amounting  in  the  aggregate  to  a  sum  equal 
to  the  vakie  of  all  the  property  in  the  defendant's  possession. 
This  defence  was  disallowed  by  the  primary  Court ;  and  this 
Court  say  that  the  "  preference  of  an  older  over  a  younger  ex- 
ecution creditor,  does  not  excuse  the  sheriff  from  a  levy  of  the 
latter,  where  the  property  is  not  needed  to  satisfy  the  former, 
as  where  the  creditor  waives  his  priority,  or  gives  day,  which, 
in  the  case  before  us,  might  possibly  be  inferred.  But  without 
resorting  to  any  such  inference,  we  think  it  clear  that  a  return 
oi  nulla  bona  cannot  be  justified  by  the  proof  of  a  prior  lien, 
unless  the  executions  creating  it  were  actually  levied."  This 
case  is  obviously  unlike  that  now  before  us.  There  nd  levy 
was  made  on  the  defendant's  property  by  the  older  executions, 
so  that  it  did  not  appear  that  the  plaintiff  in  them,  had  any 
thing  more  than  a  lien  in  law  which  might  never  be  enforced; 
but  in  the  case  at  bar  the  executions  were  regularly  levied,  a 
circumstance  which  the  case  cited  impliedly  asserts  would  re- 
lieve the  sheriff  from  the  imputation  of  neglect  at  the  suit  of  the 
junior  judgment  creditor. 

The  levy  of  the  elder  executions  designated  the  property 
which  was  to  be  appropriated  to  their  satisfaction,  unless  they 
"were  paid  by  the  defendant.  And  the  mere  omission  of  the 
sheriff  to  proceed  to  a  sale,  according  to  the  directions  of  law, 
cannot  make  the  property  levied  on  liable  to  the  payment  of  a 
junior  execution,  and  thus  defeat  a  lien  which  existed  not  only 
in  law,  but  had  attached  in  point  of  fact. 

To  apply  these  principles  to  the  case  at  bar,  if  the  elder  exe- 
cutions were  levied  simultaneously  with  the  plaintiff's,  on 
property  of  not  more  than  sufficient  value  to  satisfy  the  for- 
mer, the  sheriff  has  been  guilty  of  no  neglect  which  can  preju- 
dice the  plaintiff,  and  the  charge  prayed  by  the  defendant  should 
have  been  given  to  the  jury.  Other  questions  have  been  ar- 
gued by  counsel,  and  are  presented  by  the  record,  but  as  the 
point  considered  will  probably  be  decisive  of  the  cause,  in  its 
ulterior  progress,  we  will  not  notice  any  other.  We  have  only 
to  add,  that  the  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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].  When  legal  testimony  ia  united  with,  and  oflered  together  with  illegal  testimony, 
OS  a  whole,  although  the  Court  may  do  so,  it  is  noi  bound  to  separate  the  good 
from  the  bad — but  may  reject  the  whole. 

S.  An  alien  may  take  Innd  by  the  act  of  the  parties,  as  by  purchase  or  devise,  and 
hold  until  ofTice  (ound  ;  but  he  cannot  take  by  act  of  law,  as  by  descent,  as  he 
has  no  inheritable  blood.  An  alien  cannot,  at  common  law,  be  heir  to  any  one 
nor  can  he  transmit  inheritable  blood  to  another. 

Error  to  the  Circuit  Court  of  Tuscaloosa. 

This  was  an  action  of  trespass  to  try  titles,  brought  in  the 
Court  below  by  the  defendants  against  the  plaintifls.  Under 
the  charge  of  the  Court  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiffs  below,  upon  which  judgment  was  rendered. 

From  a  bill  of  exceptions  taken  pending  the  trial,  it  appears 
that  the  plaintiffs  claimed  to  recover  as  the  next  of  kin  to 
Christopher  Vanner,  the  person  who  died  last  seized,  who 
were  not  aliens,  being  cousins  of  the  full  blood,  that  is  children 
of  the  sister  of  the  mother  of  Christopher  Vanner. 

After  the  plaintiffs  had  closed  their  testimony,  the  defendants 
proved  that  Christopher  Vanner,  the  spring  before  he  died,  in 

the  year ,  requested  one  Kurtz,  who  was  about  to  go  to 

Germany,  to  make  inquiry  after  his  next  of  kin  there — that  he 
told  Kurtz  that  he  had  a  sister  in  Germany,  that  he  had  not 
heard  from  her  in  a  long  time,  and  gave  to  him,  Kurtz,  as  a 
clue,  what  purported  to  be  an  old  parish  certificate  of  good 
character  given  to  his  mother  when  she  left  Germany,  which 
certificate  is  in  the  German  language. 

Kurtz  deposed,  that  when  he  arrived  in  Germany  he  wrote 
to  the  parish  and  several  other  towns  in  Germany,  but  heard 
nothing  of  the  kin  of  Vanner  until  at  length  he  received  letters 
from  a  Mr.  Malempre,  who  claimed  to  be  a  son  of  the  sister 
of  Christopher  Vanner,  but  that  he  had  never  seen  Malempre 
in  Germany,  nor  could  he  say  whether  the  letters  were  genu- 
ine or  not.     The  defendants  also  offered  to  introduce  certain 
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papers,  (the  originals  of  which  are  sent  up  with  the  record  and 
will  be  hereafter  described,)  and  ofiered  by  the  witness,  Kurtz, 
to  translate  them.  And  also  proposed  to  prove  by  him,  he 
professing  to  be  acquainted  with  the  subject,  that  by  the  laws 
of  Germany  no  access  was  allowed  to  the  original  records,  of 
which  it  was  alledged  these  papers  were  transcripts,  except  by 
the  keeper  of  such  records,  who  has  authority  to  make  and 
certify  extracts  therefrom.  The  witness  also  stated  that  he 
had  applied  for  and  received  the  papers  from  such  keeper  of 
records,  and  that  they  were  in  the  same  state  as  when  he  re- 
ceived them — that  their  authenticity  was  certified  in  the  man- 
ner required  by  the  laws  of  Germany,  and  had  the  signature  of 
the  keeper  of  such  records  and  the  seal  of  his  office — but  the 
witness  said  he  was  not  a  civilian,  or  German  lawyer;  to  the 
introduction  of  these  papers  the  plaintiflV  counsel  objected, 
and  the  objection  was  sustained  by  the  Court,  to  which  the  de- 
fendants excepted. 

The  defendants  then  introduced  Malempre,  who  deposed 
that  his  mother  was  dead,  and  had  left  in  Germany,  besides 
himself,  several  children — that  he  had  an  aunt,  the  sister  of  his 
mother  still  living  in  Germany — that  he  was  thirty-five  years 
of  age,  that  his  mother  died  when  he  was  five  years  old — 
that  he  had  heard  his  mother  speak  of  the  emigration  of  Chris- 
tian Werner  and  some  other  relations  to  America,  at  an  early 
date,  and  that  his  mother  and  aunt  claimed  to  be  the  sisters  of 
Christian  Werner— that  witness  had  never  seen  Christopher 
Vanner,  and  could  only  speak  according  to  his  belief  as  to  the 
fact  whether  the  said  Christopher  Vanner  was  his  uncle  or  not. 
Evidence  was  also  ofi[ered  conducing  to  show  that  Christian 
Werner  in  German,  and  Christopher  Vanner  in  this  country 
were  the  same. 

The  defendants'  counsel  then  moved  the  Court  to  charge 
the  jury,  that  if  they  believed  from  the  evidence  that  Christo- 
pher Vanner  had  a  sister,  and  the  children  of  a  sister  in  Ger- 
many, that  although  they  were  aliens,  the  plaintiffs  could  not 
recover ;  which  charge  the  Court  refused,  and  charged  that 
though  they  believed  from  the  evidence  that  Christopher  Van- 
ner had  a  sister,  and  the  children  of  a  sister  in  Germany,  who 
were  aliens,  that,  being  aliens,  they  could  not  take  by  descent. 
To  which  charge  the  defendants  excepted. 
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The  documents  referred  to  in  the  bill  of  exceptions  are  in 
the  Latin  and  German  languages,  consisting  of,  first,  an  ex- 
tract from  the  parochial  record  of  Bishopsheim  of  the  mar- 
riage of  the  father  and  mother  of  Chrjstopher  Vanner,  with  the 
births  of  their  children;  second,  an  extract  from  the  register  of 
marriages  and  christening,  of  VVurtzburg,  of  the  marriage  of 
Franz  de  Malenipre  with  Margaret  Werner,  the  sister  of  Chris- 
tian Werner,  and  the  births  of  their  children.  Third,  a  certifi- 
cate purporting  to  be  made  by  the  "Council  of  the  overseers  of 
the  poor  of  the  Royal  County  of  Bishopsheim  in  the  Kingdom 
of  Bavaria,"  setting  forth  the  good  character  of  EMzabeth  Eva 
Werner,  sister  of  C.  Werner.  These  documents  are  all  signed 
by  the  persons  who  appear  to  have  had  the  custody  of  the  re- 
cords, to  which  is  attached  their  official  seal. 

To  the  first  of  these  is  appended  the  certificate  of  the  Minis- 
ter for  Foreign  Affairs  of  the  Kingdom  of  Bavaria,  with  his 
seal  of  office,  and  the  attestation  of  the  Consul  of  the  United 
States  at  Munich  that  his  signature  is  genuine,  to  which  is  at- 
tached the  Consular  seal. 

Fourth,  two  letters  written  by  F.  de  Malempre,  one  to  the 
defendant,  Smith,  and  the  other  to  Kurtz,  in  answer  to  inqui- 
ries made  by  him  concerning  the  relations  of  Vanner  in  Ger- 
many— appended  to  these  letters  are  translations. 

The  assignments  of  error  bring  to  view  the  correctness  of  the 
refusal  of  the  Court  to  permit  the  documents  described  in  the 
bill  of  exceptions  to  be  given  in  evidence,  and  the  refusal  to 
give  the  charge  moved  for  by  the  defendants. 

PoRTEB,  Ckabb  &  CocHBAN,  for  the  plaintiff  in  error,  con- 
tended, that  this  was  not  the  case  of  a  contest  between  an  alien 
and  the  State,  or  with  a  purchaser  and  the  ancestor,  but  was 
a  question  between  the  next  of  kin  and  an  intruder.  That  as 
between  these  the  question  of  alienage  did  not  apply  ;  the  title 
was  good  against  every  one  but  the  State.  [3  Stew.  60;  P.  & 
M.  Dig.  136.] 

Upon  the  construction  of  the  statute  of  descents  of  this  State, 
they  referred  to  4th  Kent's  Com.,402-3-7-8. 

That  the  defendants  in  error  must  derive  their  title  through 
the  mother  of  Vanner,  who  was  an  alien,  and  therefore  had 
no  inheritable  blood.     [Wilson  v.  Bartlett  &  Waring,  9  Porter, 
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266.]  They  maintained  that  the  defendants  in  error  took  per 
stirpes  and  not  per  capita,  [4th  Kent's  Com.  452,]  and  that 
the  statute  of  this  State  had  not  changed  the  rule  of  the  civil 
law. 

They  insisted  that  the  law  of  Germany  could  be  proved  by 
parol,  and  not  being  objected  to  and  shown  to  be  in  writing 
will  be  presumed  not  to  be  a  written  law.  [6  Cranch,  274;  15 
S.  &  R.  84  ;  2  Mil.  Lou.  R.  153. J 

That  a  knowledge  of  foreign  law  is  proved  as  a  fact.  [Cow. 
174;  1  Cranch  28;  2  ib.  187.] 

That  the  records  of  a  foreign  country  may  be  proved  by  a 
copy,  certified  by  the  officer  authorized  by  law.  [2  Cranch, 
187;  6  N.  H.  567-70;  2  Caines,  155.)  But  that  an  inferior 
mode  of  authentication  receivable.  [2  Mun.  53  ;  3  Call.  446  ; 
2  Wend.  411;  5  ib.  375,  387,  391  ;  7  Cow.  434;  8  Mass.  273.] 

For  the  law  in  relation  to  proof  of  proceedings  of  Foreign 
courts,  and  by  the  certificate  of  a  Bishop — as  to  questions  of 
marriage  and  pedigree — and  proof  of  the  seal  they  referred  to  2 
Saun.  on  P.  &  E.  745;  1  Philips  Ev.  239,  399 ;  3  East.  221  : 
1  Gilbert's  Ev.  25;  2  Starkie's  Ev.  703;  N.  Y.  Dig.  880;  L. 
102,  104,  890;  S.  167,  893;  S.  185,  963;  S.  977,  979,  965; 
S.  992,  966  ;  S.  1005. 

Upon  the  first  point  they  also  referred  to  13  Wend.  546  ;  7 
ib.  333,  367 ;  P.  &  M.  Dig.  65;  3  ib.  60;  7  John.  214. 

Peck  &  Clark,  contra,  maintained  that  when  a  person  dies, 
leaving  issue  who  are  aliens,  the  latter  are  not  deemed  his 
heirs  at  law,  but  that  the  estate  descends  to  the  next  of  kin, 
who  have  inheritable  blood,  in  the  same  manner  as  if  no  such 
alien  issue  were  in  existence.  [4  Wheaton,  460 ;  3  Dess.  105; 
7  Johnson,  214.]  That  whether  the  grandmother  of  the  plain- 
tifis  was  an  alien  or  not,  was  of  no  moment,  as  the  record 
shows  that  they  are  the  next  of  kin  of  the  whole  blood  who  are 
citizens.  But  they  also  insisted  that  this  question  was  not  pre- 
sented on  the  record. 

They  admitted  that  pedigree  might  be  proved  by  examined 
copies  of  parish  registers,  but  not  by  certijied  copies.  [4  Phil. 
Ev.  C.  &  H.  ed.  284.] 

That  when  a  foreign  law  is  proved  to  be  unwritten  it  may 
be  proved  by  witnesses  professionally  conversant  with  it.     fl 
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Phil.  Ev.  401 ;  2  Cranch  236-7-8;  Story's  Con.  of  L.  529.] 
That  no  such  offer  was  made  in  this  case,  and  therefore  the  ev- 
idence was  properly  rejected. 

ORMOND,  J — Two  questions  are  presented  on  the  record : 
The  propriety  of  the  rejection  by  the  court  of  the  documenta- 
ry evidence  offered  by  the  plaintiffs  in  error,  and  the  refusal  of 
the  Court  to  charge  on  their  motion. 

The  documentary  evidence  rejected  by  the  Court  consists, 
first,  of  transcripts  from  what  appears  to  be  registers  of  births 
and  marriages  in  Germany — one  setting  forth  the  marriage  of 
the  father  and  mother  of  C.  Werner,  the  person  last  seized  of 
the  land  in  controversy,  and  the  births  of  their  children,  and 
another  the  marriage  of  a  sister  of  C.  Werner,  with  a  Mr.  Ma- 
lempre,  and  the  births  of  their  children.  These  documents  are 
in  the  Latin  and  German  languages,  are  signed  by  the  keeper 
of  the  records,  with  the  seal  of  his  office  annexed,  and  certified 
to  be  true  copies  from  the  record.  Appended  to  the  first  of 
these  documents,  is  the  certificate  of  the  minister  of  Foreign 
Affairs  of  the  Kingdom  of  Bavaria,  with  the  seal  of  the  State, 
and  of  the  Consul  of  the  United  States  at  Munich,  verifying 
the  signature  of  the  Minister  of  State,  with  the  Consular  seal 
attached  thereto.  And  further  offered  to  prove  their  contents 
by  one  Kurtz,  who  professed  his  ability  to  translate  them — 
also,  that  he  was  acquainted  with  the  subject,  and  that  by  the 
laws  of  Germany  no  access  was  allowed  to  the  original  records 
of  which  it  was  alledged  these  papers  were  transcripts,  except 
by  the  keeper  of  such  records,  who  has  authority  to  make  and 
certify  extracts  therefrom.  Witness  also  stated  that  he  had 
applied  for  and  received  the  papers  from  the  keeper  of  the  re- 
cords— that  they  were  in  the  same  state  as  when  he  received 
them,  and  that  their  authenticity  was  certified  in  the  manner 
required  by  the  laws  of  Germany,  and  had  the  signature  of  the 
keeper  of  such  records  and  the  seal  of  his  office,  but  the  wit- 
ness admitted  that  he  was  not  a  civilian,  or  German  lawyer. 

Also,  a  certificate  purporting  to  be  made  by  the  council  of 
the  overseers  of  the  poor  of  the  Royal  county  of  Bishopsheim, 
in  the  Kingdom  of  Bavaria,  setting  forth  the  good  character  of 
Elizabeth  Eva  Werner,  sister  of  C.  Werner,  with  the  seal  of 
their  office. 


104  ALABAMA. 


Smith  et  als.  v.  Zaner  et  als. 


Lastly,  two  letters  in  the  German  language,  to  which  are 
appended  translations  purporting  to  be  written  by  Malempre, 
the  brother-in-law  of  Vanner,  the  person  last  seized,  (or  Wer- 
ner, as  he  is  called  in  German,  (one  to  the  defendant  Smith, 
relating  to  the  claims  of  the  heirs  of  Vanner  in  Germany  to 
the  land  in  dispute,  setting  forth  the  nature  of  that  relationship 
aud  urging  him  to  preserve  the  property  for  the  heirs.  The 
other  written  by  the  same  person  to  the  witness,  Kurtz,  who 
had  been  requested  by  Vanner  to  make  inquiry  in  Germany 
about  his  (Vanner's)  relations,  and  embracing  the  same  topics 
as  the  letter  to  Smith. 

In  most,  if  not  all,  civilized  countries,  some  mode  is  provid- 
ed by  law  for  perpetuating  the  evidence  of  marriages.  Such 
appears  to  be  the  case  in  Germany.  It  is  however  objected 
that,  conceding  such  to  be  the  fact,  the  proof  can  only  be  made 
by  showing  that  the  evidence  offered  was  an  examined  copy 
of  the  record.  Such  is  doubtless  the  law  in  England,  under 
the  influence  of  the  rule  of  evidence  that  the  best  evidence 
in  the  power  of  the  party  to  obtain  must  be  adduced. — 
Conceding  the  law  of  Germany  to  be  as  stated  by  the 
witness,  we  should  hesitate  long  before  we  decided  that 
the  two  first  mentioned  papers  were  not  evidence.  To  re- 
quire any  thing  further  would  be,  in  effect,  to  require  an  im- 
possibility, and  the  necessity  therefore  exists  of  submitting 
to  inferior  proof  of  the  fact,  if,  indeed,  the  proof  offered  can  be 
considered  as  inferior  to  proof  by  an  examined  copy.  In  the 
case  of  Church  v.  Hubbert,  [2  Cranch,  187,]  C.  J.  Marshall 
says,  "  it  is  very  truly  stated  that  to  require  respecting  laws  or 
other  transactions  in  foreign  countries  that  species  of  testimony 
which  their  institutions  and  usages  do  not  admit  of,  would  be 
unjust  and  unreasonable.  The  Court  will  never  require  such 
testimony.  In  this,  as  in  all  other  cases,  no  testimony  is  re- 
quired which  is  unattainable." 

The  proposition  to  introduce  this  testimony  is  thus  stated  in 
the  bill  of  exceptions  :  "  The  defendants  then  offered  to  intro- 
duce as  evidence  certain  papers  M'hich  are  hereto  attached  and 
made  part  of  this  bill  of  exceptions,  and  identified  by  mark  No. 
2,  thereon,  and  offered  a  witness  to  translate  them,"  &c.  The 
originals  are  now  before  lis,  united  by  being  stitched  together, 
with  the  mark  designating  them  on  the  back. 
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We  cannot  understand  from  the  terms  in  which  this  propo- 
sition is  conceived,  that  each  piece  of  testimony  was  offered 
separately.  The  plain  and  natural  import  of  the  terms,  how 
strange  soever  it  may  seem,  are  that  it  was  offered  as  a  whole, 
and  if  the  language  admitted  of  doubt,  it  would  be  set  at  rest 
by  the  appearance  of  the  papers  now  before  us. 

Considering  therefore,  as  we  must,  that  this  mass  of  docu- 
ments were  offered  collectively,  and  as  a  whole,  if  any  portion 
of  them  was  incompetent  or  irrelevant,  the  Court,  though  it 
might  have  done  so,  was  not  bound  to  separate  the  good  from 
the  bad,  but  could  only  be  required  to  respond  to  the  motion 
as  made,  and  approve  or  reject  it.  [Moore  v.  Leftwick,  1  S. 
and  P.  254 ;  Elliott  v.  Pearsol,  1  Peters,  328.] 

No  proposition  relating  to  the  law  of  evidence  can  well  be 
clearer  than  that  the  letters,  and  certificate  of  good  character 
of  Elizabeth  Werner,  were  not  competent  testimony  in  this  ac- 
tion for  any  purpose.  They  are  the  mere  unauthorized  decla- 
rations of  third  persons,  not  made  under  the  sanction  of  an 
oath,  and  without  any  opportunity  being  afforded  to  the  party 
to  be  affected  by  them  to  cross  examine  ;  in  a  word  they  are 
mere  hearsay. 

If  therefore,  it  be  conceded,  as  we  incline  to  think  it  must  be, 
without  attaching  any  weight  whatever  to  the  certificate  of 
the  Minister  for  Foreign  Affairs,  or  the  Consul  of  the  United 
States,  that  the  two  first  described  documents  were  legal  testi- 
mony, yet  being  united  with,  and  offered  together  with,  illegal 
testimony,  the  decision  of  the  Court  rejecting  the  whole  must 
be  sustained. 

The  question  arising  under  the  charge  of  the  Court  involves 
the  consideration  of  the  question  of  the  right  of  an  alien  to  in- 
herit lands  in  this  State. 

The  only  statement  of  the  title  of  the  plaintiffs  below  is, 
"  that  they  claimed  to  recover  as  the  nearest  of  kin  to  Christo- 
pher Vanner,  the  person  who  died  last  seized,  who  were  not 
aliens,  being  cousins  of  the  full  blood — that  is,  children  of  the 
sister  of  the  mother  of  Christopher  Vanner." 

The  defence  shown  by  the  record  was  that  the  plaintiffs 
could  not  recover,  because  there  was  in  existence  a  sister  and 
the  children  of  a  sister  of  Vanner,  in  Germany,  although  they 
14 
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were  aliens.  And  to  this  effect  the  Court  was  asked  to  charge 
the  jury,  and  refused. 

The  statute  of  descents  of  this  State,  so  far  as  it  is  necessary 
to  the  elucidation  of  this  question  is,  "  Where  there  shall  be  no 
children, or  descendantsofthemor  any  ofthem,thentothe  father, 
if  he  is  living,  if  not  to  the  mother  of  the  intestate  ;  and  if  there 
be  no  children  of  the  intestate,  or  descendants  of  such  children, 
and  no  brothers  or  sisters,  or  descendants  of  them,  nor  father 
or  mother,  then  such  estate  shall  descend  in  equal  parts  to  the 
next  of  kin  to  the  intestate,  in  equal  degree,  computing  by  the 
rules  of  the  civil  law,  and  there  shall  be  no  representation 
among  collaterals,  except  with  the  descendants  of  the  brothers 
and  sisters  of  the  intestate,"  &c.     [Aik.  Dig.  128.] 

Waiving,  for  the  present,  the  inquiry  relating  to  the  plain- 
tiffs' title,  what  obstacle  to  their  recovery  was  presented  by 
showing  that  a  sister  and  descendants  of  a  sister  of  the  person 
last  seized  existed  in  Germany,  it  being  also  shown  that  they 
were  aliens? 

An  alien,  it  is  true,  may  take  lands  by  the  act  of  the  parties, 
as  by  devise  or  purchase,  and  may  hold  until  the  State  thinks 
proper  to  interpose,  and  cause  the  lands  to  escheat  by  an  in- 
quest of  office;  but  he  cannot  take  by-  tlie  act  of  the  law,  as  by 
descent,  as  he  has  no  inheritable  blood.  An  alien,  as  it  relates 
to  land,  cannot  at  common  law  be  heir  to  any  one,  nor  can  he 
transmit  inheritable  blood  to  another.  [1  Bac.  Ab.  Alien  C. 
130;  1  Thomas'  Coke,  100;  2  B.  Com.  249  ;  7th  Wendell,  368; 
4  Wheaton,  453.] 

Such  being  the  law,  the  fact  that  the  deceased  had  relations 
living  in  Germany,  who  were  nearer  of  kin  to  him  than  the 
plaintiffs  below,  and  therefore  preferred  by  the  statute,  but 
who  were  aliens,  would  oppose  no  obstacle  to  their  reco- 
very, because  such  aliens,  though  nearer  in  blood,  are  not 
heirs.  In  the  language  of  Judge  Story,  in  Orr  v.  Hodg- 
son, [4  Wheaton,  461,]  "Where  a  person  dies,  leaving 
issue  who  are  aliens,  the  latter  are  not  deemed  his  heirs  in  law, 
for  they  have  no  inheritable  blood,  and  the  estate  descends  to 
the  next  of  kin  who  have  an  inheritable  blood,  in  the  same 
manner  as  if  no  such  alien  issue  were  in  existence."  The 
Court  therefore  did  not  err  in  refusing  the  charge  asked  for. 

It  was  however  strenuously  argued  by  the  counsel  for  the 
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plaintiffs  in  error,  that  the  plaintiffs  below  have  no  inheritable 
blood,  and  therefore  not  entitled  to  recover  in  this  action.  The 
argument  is,  that  the  descent  from  the  deceased  to  them  is  not 
immediate,  as  in  the  case  of  brothers  and  sisters,  but  must  be 
derived  from  the  common  ancestors,  the  maternal  grandfather 
and  grandmother,  both  of  the  plaintiffs  and  the  deceased,  who 
it  is  insisted  were  aliens,  and  therefore  incapable  of  transmit- 
ting inheritable  blood,  so  as  to  enable  the  defendants  in  error 
to  take  by  descent  from  the  deceased,  and  such  it  is  said  is  the 
effect  of  the  decision  of  this  Court  in  Bartlett  and  Waring  v. 
Morris,  [9  Porter,  2G6.] 

The  concession  that  the  law  is  as  stated  will  not  avail  the 
plaintiffs  in  error  any  thing. 

It  is  certainly  true  that  the  plaintiffs  must  recover  by  the 
strength  of  their  own  title,  and  not  on  the  weakness  of  that  of 
their  adversaries,  but  we  do  not  learn  from  the  record  that  this 
question  was  mooted  in  the  Court  below,  nor  is  there  any  evi- 
dence to  be  found  in  the  record,  rejected  or  admitted,  which 
shows  that  either  the  mother  of  the  plaintiffs  below,  or  her 
grand  parents  were  aliens.  We  may  indeed  conjecture  that 
as  all  the  rest  of  the  family  appear  to  have  been  Germans  they 
were  also.  All  that  we  know  with  certainty  on  the  subject  is, 
that  "  they  (the  plaintiffs  below,)  claimed  to  be  the  nearest  of 
kin  to  the  person  last  seized  who  were  not  aliens."  Whether 
this  clahn  was  well  or  ill  founded,  is  not  one  of  the  questions 
reserved  for  our  decision,  and  so  far  as  we  are  instructed  from 
the  bill  of  exceptions,  must  have  been  either  waived  or  admit- 
ted by  the  plaintiffs  in  error. 

The  charge  the  Court  gave  for  some  reason  which  does  not 
appear,  is  not  given  in  the  bill  of  exceptions.  The  defendants 
then  asked  the  Court  further  to  charge,  not  that  the  plaintiffs 
had  no  inheritable  blood,  and  therefore  could  not  recover,  but 
that  because  the  deceased  had  a  sister  and  the  children  of  a  sis- 
ter in  Germany,  although  they  were  aliens,  the  plaintiffs  could 
not  recover.     In  refusing  this  charge  the  Court  did  not  err. 

It  is  the  precise  and  appropriate  function  of  this  Court,  to 
determine  the  questions  of  law  presented  on  the  record,  and 
no  other;  and  as  no  error  is  shown  to  exist  in  the  judgment  of 
the  Court  below,  it  must  be  affirmed. 
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THOMAS  &  TROTT  v.  ELLIS  &  Co. 

1,  Where  the  plaintiff  declares  on  a  special  contract  for  building  a  house,  and  also 
on  the  common  counts,  for  work  and  labor,  a  recovery  may  be  had  on  the  latter 
without  proving  a  special  contract  subsequent  'o  and  distinct  from  that  declared 
on.  The  rule  is,  that  a  recovery  may  be  had  for  work  and  labor,  whenever  the 
defendant  has  accepted  the  work,  although  it  may  not  amount  to  a  perform- 
ance of  the  special  contract. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter  county. 

Ellis  &  Co.  commenced  this  suit  in  the  County  Court  of 
Sumter,  and  declared  against  Trott  &  Thomas  in  an  action  of 
assumpsit.  The  declaration  contained  a  count  on  a  special 
contract,  made  by  the  plaintiffs  with  the  defendants,  to  build  a 
house  in  a  particular  manner,  and  for  which  they  were  to  re- 
ceive certain  specified  sums  from  the  defendants.  The  breach 
of  this  count  is  laid  in  the  non-payment  of  the  sums  agreed  up- 
on. The  declaration  also  contains  counts  for  money  due  for 
work  and  labor,  and  on  a  quantum  meruit. 

A  verdict  was  found  for  the  defendants  on  the  general  issue. 

In  the  record  there  are  two  bills  of  exceptions,  both  sealed 
by  the  presiding  Judge,  who  adds  to  the  last  an  explanation  of 
his  reasons  for  signing  it.  The  first  of  these  bills  discloses  that 
the  jury  was  instructed  that  the  written  contract  of  the  parties 
must  be  complied  with;  a.nd  if  they  believed  from  the  testimo- 
ny that  Thomas  &  Trott,  the  defendants,  had  received  the 
house  under  the  written  agreement,  this  was  sufficient,  and 
they  were  bound  to  pay  for  it ;  but  if  the  parties,  subsequently 
to  the  written  agreement,  had  made  a  different  special  contract, 
then  they  were  bound  to  find  for  the  plaintiffs  on  the  common 
counts  for  work  and  labor,  &c.  But  they  could  not  find  on 
such  written  agreement  and  common  counts  both. 

The  second  bill  states  the  charge  to  have  been,  that  unless 
the  plaintiffs  had  proved  a  special  contract  between  themselves 
and  the  defendants,  subsequent  to,  and  distinct  from,  that  de- 
clared on,  they  had  no  right  to  find  for  the  plaintiffs  on  cither 
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of  the  common  counts ;  and  that  the  .plaintiffs  could  not  recov- 
er on  both. 

The  plaintiffs  excepted,  and  a  verdict  was  returned  for  the 
defendants,  on  which  judgment  was  rendered.  A  writ  of  er- 
ror from  the  Circuit  Court  was  sued  out,  and  the  judgment  of 
the  County  Court  was  there  reversed  for  errors  in  the  charges 
to  the  jury. 

From  this  judgment  the  defendants  prosecute  their  writ  of 
error,  and  here  assign  that  the  Circuit  Court  erred  in  reversing 
the  judgment  of  the  County  Court. 

Smith,  for  the  plaintiffs  in  error. 
Hair,  contra. 

GOLDTHWAITE,  J.— The  evidence  which  was  before  the 
jury  when  these  charges  were  given,  is  not  stated,  and  there- 
fore it  is  doubtful  whether  any  injurious  results  flowed  from 
them ;  but  the  charges  are  entirely  aflfirmative,  and  therefore  the 
rule  laid  down  in  Peden  v.  Moore,  [1  S.  and  P.  71,]  where  it 
was  held  that  injury  would  be  presumed  when  error  was 
shown  in  such  a  charge,  although  the  evidence  was  not  stated 
in  a  bill  of  exceptions,must  govern.  If  we  understand  the  po- 
sition assumed  by  the  County  Court,  the  instructions  to  the  ju- 
ry were,  that  the  plaintiffs  could  not  recover  on  the  common 
counts  of  the  declaration,  unless  they  proved  a  special  contract, 
subsequent  to,  and  distinct  from,  that  declared  on  in  the  first 
count.  This  we  think  is  not  a  correct  exposition  of  the  law 
applicable  to  such  a  case  as  this  most  probably  was  upon  the 
evidence.  If  it  was  shown  that  the  special  contract  was  not 
substantially  performed,  no  recovery  could  be  had  on  the  first 
count,  as  its  performance  is  there  asserted,  and  it  is  upon  this 
performance  that  the  plaintiffs  predicate  their  right  of  action: 
but  the  proof  failing  in  this  respect,  it  does  not  follow  that 
they  must  be  precluded  from  a  recovery  under  the  common 
counts. 

Indeed,  nothing  is  more  common  than  to  permit  a  recovery 
upon  an  implied  contract  to  pay  the  value  of  the  labor,  although 
it  may  not  have  amounted  to  a  performance  of  the  special 
contract ;  and  this  is  always  the  rule  when  the  defendant  has 
accepted  the  work,  or  entered  into  possession  and  use  of  the 
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house  actually  erected.  [Haywood  v.  Leonard,  7  Pick.  ISl; 
Thornton  V.  Place,  1  M.  and  Robinson,  218;  2  Stark,  Ev. 
97,  n.  1.] 

The  authorities  just  cited,  show  that  a  recovery  can  be  had 
on  the  common  counts,  although  the  special  contract  has  never 
been  performed. 

The  charge  of  the  County  'Court  was  therefore  erroneous, 
and  the  judgment  of  the  Circuit  Court  reversing  it  must  be  af- 
firmed. 


DOUTHITT  V.  HUDSON  &  BROCKMAN. 

1.  The  assignment  of  a  note  by  the  payee,  in  these  words,  "  For  value  received  I 
indorse  the  within  note  to  H.  &  B.  and  warrant  the  payment  of  the  same,"  doea 
not  impose  an  absolute  and  unconditional  Uabihty,  but  is  a  promise  to  pay  to  the 
assignee  if  the  maker  ia  unable  to  do  sa 

Writ  of  Error  to  the  Circuit  Court  of  Benton. 

This  was  a  suit  brought  by  the  defendants  'in  error  against 
the  plaintiff  before  a  Justice  of  the  Peace,  and  a  judgment  be- 
ing rendered  in  their  favor,  the  cause  was  removed  by  certiorari 
to  the  Circuit  Court. 

The  statement  filed  by  the  plaintiffs  in  the  Circuit  Court  al- 
ledged  that  H.  P.  Douthitt  was  indebted  to  them  as  the  indorser 
of  a  note  made  by  J.  B.  Palier,  on  the  9th  of  March,  1840,  and 
payable  on- the  1st  October  thereafter,  for  forty-seven  50-100  : 
Jind  further,  that  the  plaintiffs  became  the  proprietors  of  the 
note  on  the  20th  April,  1840,  and  recovered  a  judgment  against 
the  maker,  on  which  an  execution  has  been  issued,  and  re- 
turned "no  property  found,"  according  to  the  statute. 

On  the  trial  a  bill  of  exceptions  was  sealed,  at  the  instance  of 
the  defendant,  which  sets  out  his  indorsement  as  follows: 

"  For  value  received  I  endorse  the  within  note  to  Hudson  & 
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Brockraan,  and  warrant  the  payment  of  the  same.    April 
20th,  1840.  H.  P.  DouTHiTT." 

On  the  16th  of  October,  1840,  the  plaintiffs  caused  an  at- 
tachment to  be  issued  against  the  estate  of  Palier,  which,  on 
the  19th  of  that  month,  was  levied  on  a  negro  boy,  as  the  pro- 
perty of  the  defendant  in  attachment.  On  the  lOih  December, 
an  order  was  issued  by  the  Justice  of  the  Peace  before  whom 
the  proceedings  were  had,  requiring  the  Constable  to  sell  the 
slave  levied  on,  who  returned  thereupon  that  he  was  not  liable 
to  be  sold  under  the  order.  To  all  which  evidence  the  defen- 
dant objected,  but  his  objection  was  overruled  and  it  was  per- 
mitted to  go  to  the  jury. 

The  defendant's  counsel  then  moved  the  Court  to  charge  "the 
jury,  that  the  plaintiffs  were  not  entitled  to  recover  upon  the 
evidence  adduced ;  which  charge  was  refused.  Thereupon  the 
Court  instructed  the  jury,  that  to  authorize  the  plaintiffs  to  re- 
cover of  the  defendant,  the  terms  of  his  indorsement  were  such 
as  not  to  make  it  n»^cessary  to  sue  the  maker  of  the  note,  but 
the  liability  incurred  by  it  was  absolute  and  unconditional. 

T.  A.  Walker,  for  the  plaintiff  in  error. 
Wm.  Cochran,  for  the  defendants. 

COLLIER,  C.  J. — If  the  pleadings  in  cases  removed  by  ap- 
peal or  certiorari  from  the  judgments  of  Justices  of  the  Peace 
to  the  County  or  Circuit  Court,  were  to  be  scanned  by  the  gen- 
eral rules  of  pleading,  we  are  inclined  to  think  that  the  allega- 
tions of  the  statement  were  not  appropriate  to  the  evidence  ad- 
duced. But  the  view  which  we  take  of  this  case,  relieves  us 
from  considering  this  point. 

The  question  we  propose  to  examine  is,  did  the  Court  in  its 
charge  to  the  jury  correctly  lay  down  the  law?  In  Grannis  & 
Co.  v.  Miller  &  Wilkins,  [1  Ala.  Rep.  471,]  the  defendants 
were  sued  on  an  indorsement  in  the  following  words:  "For 
value  received,  we  assign  and  guarantee  the  payment  of  this 
note  to  C.  B.  Grannis  &.  Co.  waiving  demand  and  notice. 
March  10th,  1838." 

The  Court  held  that  the  assignment  could  not  be  regarded 
merely  as  the  transfer  of  the  legal  title  to  the  note,  and  the  lia- 
bility of  the  assignors  depend  upon  the  performance  of  the  sta- 
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tutary  condition ;  but  that  the  guaranty  of  payment  created  a 
promise  to  pay  the  amount  of  the  note  to  the  assignees,  if  the 
maker  was  unable  to  do  so. 

In  the  case  at  bar,  the  term  "warrant"  is  of  equivalent  im- 
port with  guaranty,  and  the  contract  in  question  is  a  transfer 
of  the  legal  title  to  the  note,  and  a  guaranty  that  the  maker  is 
able  to  pay. 

The  plaintiff  in  error,  then,  was  not  bound  to  pay  the  note 
at  all  events ;  and  in  so  stating  the  law  to  the  jury,  the  Circuit 
Judge  erred,  and  the  judgment  is  consequently  reversed  and 
the  cause  remanded. 


WRIGHT  V.  LYLE. 

I.  By  going  to  trial  in  an  action  of  forcible  entry  and  detainer  without  objection  to 
the  regularity  of  the  process,  the  return  of  theSheritT,  and  the  form  of  the  com- 
plaint, ail  objections  thereto  are  waived  and  cannot  be  made  on  error. 

S.  The  Justice  of  the  Peace  may  grant  a  new  trial  in  a  case  of  forcible  entry  and 
detainer. 

3.  A  possession  peaceably  acquired  will  be  converted  into  a  forcible  and  unlawful 
detainer  by  a  refusal  to  yield  the  premises  on  demand,  and  forcibly  retaining  it. 
Nor  is  it  necessary  that  a  demand  to  quit  should  be  in  writing,  unless  there  was 
a  previous  tenancy,  under  which  the  possession  was  first  acquired. 

4.  The  description  of  the  land  in  the  complaint  must  convey  a  distinct  or  definite 
idea  of  the  land  sought  to  be  recovered  ;  but  if  no  objection  is  taken  to  it  in  the 
Court  below,  it  will  be  aided  by  the  verdict  and  judgment  if  they  identify  the 
lands  with  reasonable  certainty. 

Error  to  the  Circuit  Court  of  De  Kalb. 

This  was  a  proceeding  commenced  originally  by  the  defen- 
dant against  the  plaintiff  in  error,  before  a  Justice  of  the  Peace 
for  a  forcible  detainer. 

The  complainant  states  "that  he  was  in  possession  of  a  certain 
messuage  and  parcel  of  land,  with  the  appurtenances,  contain- 
ing thirty  acres,  be  the  same  more  or  less,  adjoining  Thomas 
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B.  Watts  and  others  in  the  said  county  of  De  Kalb,  until  James 

C.  Wright,  on,  &c.,  unlawfully  entered  thereupon  and  forcibly 
and  unlawfully  detains  and  keeps  possession  of  said  land  and 
appurtenances,  &c.  &c." 

♦  The  jury  ibnnd  a  verdict  for  the  defendant,  and  the  Court 
granted  a  new  trial. 

At  a  subsequent  time  a  trial  was  had,  and  the  complainant 
offered  in  evidence  a  sealed  instrument  executed  by  the  defen- 
dant, by  which  he  leased  for  one  hundred  years  a  piece  of  land, 
which  is  described  as  "the  tract  of  land  on  which  I  now  Hve, 
in  De  Kalb  county,  which  joins  the  lands  of  T.  B.  Watts  and 
Lemuel  Payne  and  James  Lyle,  and  to  which  land  I  am  enti- 
tled to  a  pre-emption  under  the  late  act  of  Congress,  and  which 
said  land  is  to  be  used,  occupied  and  enjoyed  by  the  said  James 
Lyle  for  the  space  of  one  hundred  years  ;  and  I  do  further  bind 
myself  to  keep  the  said  Lyle  in  peaceable  possession  of  said 
land,"  &c.  To  which  testimony  the  counsel  for  the  defendant 
demurred,  but  the  demurrer  was  overruled  b]||the  Court. 

The  defendant's  counsel  then  moved  the  Court  to  charge  the 
jury— 

1st — That  as  there  was  no  proof  to  show  that  the  defendant 
was  a  tenant  of  the  complainant,  nor  in  possession  of  the  pre- 
mises by  collusion  with  any  tenant  of  the  complainant,  nor 
any  proof  of  a  written  notice  to  t"he  defendant  to  quit  the  pre- 
mises of  complainant,  they  could  not  find  the  defendant  guilty 
of  an  unlawful  detainer. 

2d.  That  as  there  was  no  proof  introduced  to  shew  that  the 
defendant  had  manifested  any  force  in  word  or  action,  they 
could  not  find  the  defendant  guilty  of  a  forcible  entry  or  de- 
tainer, or  of  a  forcible  detainer — which  charges  the  Court  re- 
fused to  give,  and  the  jury  found  a  verdict  for  the  complainant, 
upon  which  the  Court  rendered  judgment. 

The  cause  was  carried  by  certiorari  to  the  Circuit  Court 
and  the  following  errors  assigned : 

1.  The  description  of  the  premises  is  insufficient. 

2.  The  Justice  erred  iji  granting  a  new  trial. 

3.  The  process  was  improperly  directed. 

4.  The  complaint  was  for  a  forcible  and  unlawful  detainer, 
and  the  writ  issued  for  a  forcible  entry  and  unlawful  detainer. 

5.  There  was  no  return  indorsed  on  the  writ. 
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6.  In  overruling  the  demurrer  to  the  lease,  there  being  rid 
other  proof  of  possession. 

7.  In  refusing  to  give  the  charges  requested. 

The  Circuit  Court  affirmed  the  judgment  of  the  Justice  of  the 
Peace,  from  which  this  writ  is  prosecuted.  •  • 

Peck  &  Clark,  for  plaintiff  in  error,  submitted  the  cause 
without  argument. 

ORMOND,  J. — The  third,  fourth  and  fifth  assignments  of 
error,  which  question  the  regularity  of  the  process,  the  return 
of  the  sheriff  and  the  form  of  the  complaint,  if  well  taken  can- 
not now  be  considered.  By  going  to  trial  without  objection, 
all  these  defects  if  they  exist,  were  waived,  and  cannot  now  be 
urged. 

It  cannot  admit  of  question  that  the  magistrate  has  power  to 
grant  a  new  trial  in  a  case  of  forcible  entry  and  detainer.  The 
power  to  entei^  judgment  upon  the  verdict  of  a  jury  supposes 
the  right  to  consider  whether  the  verdict  is  supported  by  the 
testimony.  Many  other  cases  might  be  supposed  which  would 
render  it  improper  to  render  judgment,  and  which  could  only 
be  redressed  by  granting  a  new  trial ;  but  we  consider  the  point 
too  clear  to  require  elucidation. 

The  evidence  to  which  it  is  stated  the  defendant  demurred, 
was  a  lease  executed  by  him  to  the  plaintiff  for  the  premises 
in  controversy.  This  was  certainly  competent  testimony  to 
shew  the  right  of  the  plaintiff  to  the  possession  of  the  premises 
which  the  complaint  alledges  he  had,  and  which  we  must  pre- 
sume was  proved.  By  the  term  demurred  is  probably  meant 
that  the  defendant  objected  to  its  introduction  as  evidence; 
be  the  objection  however  what  it  might,  it  was  properly  over- 
ruled. 

The  charges  asked  for,  suppose  that  there  can  be  no  unlaw- 
ful detainer  except  where  a  tenancy  exists,  or  where  the  de- 
fendant is  in  collusion  with  or  holding  under  a  tenant.  The 
third  section  of  the  act  regulating  this  proceeding,  [Aik.  Dig. 
203,]  declares  that  where  an  entry  has  been  peaceable,  and  af- 
terwards kept  by  strong  hand,  it  will  be  a  forcible  detainer. 
What  the  evidence  was  in  this  case,  we  are  not  informed,  as 
it  is  not  set  out  in  the  record,  but  the  complaint  states  that 
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the  plaintiff  was  in  possession  of  the  prenjises,  &c.  and  that 
"  the  defendant  unlawfully  entered  thereon,  and  forcibly  and 
unlawfully  keeps  and  detains  the  possessi6n  of  the  said  land."' 
If,  therefore,  the  defendant  obtained  peaceable  possession  of 
the  premises,  his  refusal  to  yield  the  possession  on  demand, 
and  forcibly  retaining  it,  would  be  a  forcible  detainer.  Nor 
was  it  necessary  in  such  a  case,  that  any  demand  to  quit  should 
be  made  in  writing,  that  is  only  necessary  where  there  was  a 
previous  tenancy,  under  which  the  possession  was  first  acquir- 
ed, which  is  not  the  case  here. 

The  first  assignment  of  error,  that  the  premises  are  not  suffi- 
ciently described,  must  be  sustained.  The  description  in  the 
complaint  of  the  premises,  the  possession  of  which  is  sought  to 
be  recovered,  is  "a  certain  messuage  and  parcel  of  land,  con- 
taining thirty  acres, be  the  same  more  or  less,  adjoining  Thom- 
as B.  Watts  and  others,  in  the  county  of  De  Kalb."  In  the 
case  of  Sturdevant  v.  Murrell.  [8  Porter,  322,]  we  held,  "  that 
in  the  action  of  trespass  to  try  title,  the  declaration  should  de- 
scribe the  land  in  controversy  with  so  much  particularity  and 
precision  as  will  inform  the  defendant  what  he  is  to  defend 
against,  and  the  Court  for  what  it  is  called  on  to  render  judg- 
ment." 

We  can  perceive  no  reason  why  the  same  rule  should  not 
apply  to  the  action  of  forcible  'entry  and  detainer,  and  in  this 
case,  as  in  that  cited,  the  description  is  altogether  vague  and 
uncertain,  and  conveys  no  distinct  or  definite  idea  of  the  land 
sought  to  be  recovered ;  but  as  no  objection  was  made  in  the 
Court  below  to  the  complaint,  none  would  be  allowed  here,  if 
the  verdict  and  judgment  contained  such  a  description  as  would 
identify  the  land  recovered  with  reasonable  certainty,  and  en- 
able the  sheriff  to  put  the  party  in  possession,  without  danger 
of  trespassing  on  the  rights  of  others,  as  was  held  in  the  case 
just  cited. 

The  verdict  of  tlie  jury  merely  finds  the  defendant  guilty, 
"  in  manner  and  form  as  complained  of,"  and  the  judgment  of 
the  court  is  that  the  "  plaintiff  recover  of  defendant  possession 
of  his  place."  The  defective  complaint  is  not  therefore  aided 
by  the  verdict  or  judgment,  and  for  this  error  the  judgment  is 
reversed. 
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MAYNARD  &  Co.  v.  JOHNSON. 

1.  It  is  the  duty  of  a  Court,  when  a  proper  charge  is  requested,  to  respond  direct- 
ly to  the  charge  asked  for,  and  the  refusal  to  give  an  appropriate  charge  cannot 
be  justified  by  afterwards  giving  one  less  extensive,  but  equally  free  from  error. 

2.  The  taking  of  a  promissory  note  raises  the  presumption  that  a  settlement  is  then 
made  of  all  outstanding  accounts  between  the  parties,  but  this  is  a  presumption 
which  may  be  rebutted  by  other  presumptions,  or  by  other  facts  and  circum- 
stances. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile  county. 

Action  of  assumpsit  on  the  common  counts  by  Johnson 
against  Maynard  &  Co.  Pleas — non-assumpsit,  payment  and 
set-ofF. 

At  the  trial  the  plaintiff  offered  in  evidence  letters  written 
by  the  defendants,  conducing  to  show  the  course  of  dealing 
between  them,  and  that  in  the  year  1838,  the  plaintiff  sold  to 
the  defendants  a  stock  of  drugs,  for  about  two  thousand  dol- 
lars. Also  an  account  rendered  by  the  defendants  to  the 
plaintiff,  under  date  of  August,  1838,  showing  a  balance  against 
the  defendants  of  422  50-100  dollars.  The  defendants  offered 
in  evidence  a  note  made  by  the  plaintiff  to  them  or  bearer,under 
date  of  the  10th  May,  1840,  promising  to  pay  45  40-100  dol- 
lars on  the  first  day  of  January  then  next. 

The  defendants  asked  the  Court  to  charge  the  jury,  that  the 
giving  of  a  promissory  note  by  the  plaintiff  to  them,  after  the 
date  of  the  account,  on  which  the  defendants  admitted  them- 
selves indebted  to  the  plaintiff,  was,  if  unexplained,  presump- 
tive proof  of  a  settlement  of  accounts  between  them. 

And  the  defendants  asked  the  further  charge,  that  the  giv- 
ing such  promissory  note  by  the  plaintiff  to  the  defendants  was 
sufficient  to  warrant  the  jury  in  finding  the  plaintiff  indebted 
to  the  defendants ;  and  that  if  such  fact  be  unexplained,  the 
jury  ought  to  find  a  verdict  for  the  defendants,  for  the  principal 
and  interest  of  the  note.  These  charges  were  refused,  and  the 
jury  instructed  they  must  take  the  whole  case,  and  find  such  a 
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verdict  as  the  proof  on  both  sides  warranted ;  that  the  note  was 
not  conclusive  evidence  of  a  final  settlement. 

The  defendants  excepted  to  the  refusal  to  give  the  charges 
asked  for,  and  also  to  that  given,  and  prosecute  this  writ  of  er- 
ror to  reverse  the  judgment  rendered  against  them. 

Stewart,  for  the  plaintiff  in  error. 
Dargan,  contra. 

GOLDTHWAITE,  J.— 1.  We  have  several  times  held  that 
it  is  the  duty  of  a  Court,  when  a  proper  charge  is  requested,  to 
respond  directly  to  the  request ;  and  that  the  refusal  to  give  an 
appropriate  charge  will  not  be  justified  by  afterwards  giving 
one  equally  free  from  error.  In  the  present  case  the  defen- 
dants requested  the  Court  to  instruct  the  jury,  that  the  giving 
of  the  note  by  the  plaintiff,  to  the  defendants,  created  the  pre- 
sumption of  a  settlement  of  accounts  up  to  the  date  of  the 
note,  and  that  this  presumption,  if  unexplained,  was  evidence 
of  such  a  settlement.  We  think  the  Court  should  have  given 
this  charge,  aS  it  is  strictly  proper,  under  the  facts  disclosed  in 
evidence. 

2.  After  giving  the  charge  as  requested,  it  would  have  been 
proper  to  explain  to  the  jury  that  the  giving  the  note  raised  the 
presumption  of  settlement  of  all  outstanding  accounts  between 
the  parties ;  but  that  this  was  a  presumption  which  could  pro- 
perly be  rebutted  by  other  facts  and  circumstances.  The 
charge  given  in  this  case  was  less  extensive  than  the  one  which 
the  defendants  asked  for,  and  waived  the  question  of  any  pre- 
sumption arising  out  of  the  giving  of  the^ote  by  stating  to  the 
jury  that  it  was  not  conclusive. 

It  is  not  important  to  consider  the  refusal  to  give  the  other 
charge  requested,  as  the  conclusion  that  there  is  error  is  already 
attained. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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CRANBERRY  v.  WELLBORN,  use,  &c. 

1.  When,  in  an  action  of  assumpsit,  the  common  counts  are  added  to  a  count  on 
a  promissory  note,  it  is  allowable  to  fake  a  judgment  by  default,  without  causing 
a  nolle  prosequi  toheenten-.d  as  to  thefcffmer;  but  thejudgment  in  such  case  must 
not  exceed  the  amount  of  the  note. 

2.  When  a  writ  issues  against  two  and  is  rfifurned  executed  upon  one,  but  is  silent 
as  to  the  other,  the  legal  conclusion  is  that  the  latter  was  not  served  ;  under  such 
circumstances  it  is  allowable  to  take  a  judgment  against  the  party  only  who  is 
before  the  Court,  and  discontinue  as  to  the  other. 

3.  The  writ  issued  in  the  name  of  the  nominal  plaiotiff  for  the  use  of  J.  P,  H.  and 
in  the  declaration  E.  H.  was  made  the  beneficial  plaintiff:  Held — that  the  party 
for  whose  use  the  suit  was  brought  being  made  liable  for  costs  by  statute,  it  was 
irregular  to  substitute  for  his,  another  name  in  tlte  declaration,  io  bis  stead  ;  and 
that  the  objection  was  available  after  judgment  by  default. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  assumpsit  on  a  promissory  note, 
brought  by  the  defendant  in  error.  The  writ  was  issued  against 
Cranberry  and  Wm.  B.  Deloach,  as  makers  of  the  note,  re- 
quiring them  to  answer  the  plaintiff,  for  the  use  of  John  P. 
Huntingdon,  and  was  served  on  the  defendant  only.  No  re- 
turn was  made  as  to  Deloach.  The  declaration  is  in  the  plain- 
tiff's name,  for  the  use  of  Elliott  Huntingdon,  and  contains  the 
common  counts  in  addition  to  a  count  on  the  note,  against  the 
defendant  only,  discontinuing  the  action  as  to  Deloach, on  whom 
it  states  process  "was  not  served.  For  the  same  cause  there  is 
a  discontinuance  of  ^he  suit  as  to  Deloach  in  the  judgment, 
Avhich  is  rendered  by  default  against  the  defendant. 

Peck  &  Clark,  for  the  plaintiff  in  error,  contended,  that  as 
the  declaration,  in  addition  to  a  count  upon  the  note,  contain" 
ed  the  common  counts,  and  a  final  judgment  by  default,  it  was 
erroneous.  The  writ  not  being  returned  "not  found,"  as  to 
Deloach,  the  discontinuance  was  irregular,  and  put  an  end  to 
the  suit.  Lastly,  the  declaration  was  unauthorized  by  the 
writ,  being  in  the  name  of  the  plaintiff,  for  the  use  of  Elliott 
Huntingdon,  instead  of  John  P.  Huntingdon.  The  plaintiff's 
counsel  cited  Graves  v.  Lake,  at  this  term. 
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Crawford,  for  the  defendant.  The  errors  insisted  on,  even 
if  irregularities,  are  too  trivial  to  be  noticed  on  error.  It  was 
not,  according  to  the  decisions  here,  necessary  to  non  pros,  the 
common  counts  before  taking  a  judgment  by  default  on  the 
count  upon  the  note.  And  the  Court  will  not  look  behind 
the  declaration,  and  reverse  for  an  error  apparent  upon  the 
writ.  • 

COLLIER,  C.  J. — It  has  been  repeatedly  holden, that  where 
the  common  counts  in  assumpsit  are  added  to  a  count  on  a 
note,  that  the  plaintiflf  may  take  a  final  judgment  by  default, 
although  no  particular  disposition  is  made  of  the  common 
counts.  The  amount  of  the  recovery,  however,  should  not 
exceed  the  sum  expressed  in  the  note  with  interest.  [Graves  v. 
Lake,  at  this  term,  and  cases  there  cited.]  It  is  objected  that 
in  the  present  case,  the  judgment  falls  short  of  the  note,  five 
himdred  dollars,  and  it  cannot  be  intended  that  it  is  for  the  mo- 
ney thereby  promised  to  be  paid.  This  argument  is  not  de- 
fensible. The  reasonable  inference  is,  that  the  note  had  been 
reduced  by  payments;  and  this  is  authorized  by  the  principle 
which  requires  that  all  fair  presumptions  shall  be  made  on  er- 
ror, in  favor  of  the  judgments  of  inferior  Courts. 

2.  The  second  section  of  the  act  of  1818,  enacts,  "Whenever 
a  writ  shall  issue  against  any  two  or  more  joint, or  joint  and  sev- 
eral obligors,  covenanters  or  drawers,  of  any  such  bond,  cove- 
nant,bill  or  promissory  note,  or  against  two  or  more  of  the  defen- 
dants to  any  such  joint  judgment,  it  shall  be  lawful  for  the 
plaintiiT  or  his  attorney,  at  any  time  after  the  return  of  said 
writ,  or  an  alias  writ,  to  discontinue  such  action  against  any 
one  or  more  of  the  defendants,  on  whom  such  writ,  or  alias 
writ,  shall  not  have  been  executed,  and  proceed  to  judgment 
against  any  one  or  more  of  said  defendants  on  whom  said  writ 
shall  have  been  executed,  or  proceed  to  issue  an  alias  or  plu- 
rits  writ,  at  his  election.  This  statute  does  not  make  the  re- 
turn of  non  est  inventus  the  only  evidence  of  the  non-execu- 
tion of  the  process ;  and  where  the  return  affirms  its  execution 
on  one  of  two  defendants,  but  is  silent  as  to  the  other,  the  le- 
gal conclusion  is,  that  there  was  no  service  on  the  latter.  Un- 
der such  circumstances  a  discontinuance  is  authorized  by  the 
act  cited.     [Aik.  Dig.  267.] 
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3.  In  Teer  v.  Sandford  &  Cleaveland,[l  Ala.  Rep.  525,]  it  ap- 
pears that  a  writ  issued  at  the  suit  of  the  plaintiffs  for  the  use 
of  another.  The  declaration  states  that  the  plaintifis,  "who  in 
the  writ  are  said,  by  mistake,  to  sue  for  the  use  of  John  H. 
Ezell,  now  for  their  own  pr6per  use  and  benefit  sue,"&c.  This 
Court  say,  "the  mistake  of  inserting  the  name  of  a  cestui  que 
use  is  as  much  beyond  the  /each  of  amendment  as  a  mistake 
in  the  name  of  any  other  party.  Under  our  statute  the  ce^/wi 
que  use  is  liable  for  costs,  [Aik.  Dig.  262,  §22;]  therefore,  if 
for  no  other  reason,  the  defendant  had  an  interest  in  prevent- 
ing it,  and  might  be  affected  by  a  change  of  parties."  There 
the  variance  between  the  writ  and  the  declaration  appeared 
on  the  face  of  the  declaration,  and  was  taken  advantage  of  by 
demurrer;  here  the  substitution  of  one  beneficial  plaintiff  for 
another  is  shown  by  a  reference  to  the  writ.  Ordinarily,  a 
variance  between  the  writ  and  declaration  can  only  be  reach- 
ed by  plea  in  abatement,  but  the  rule  is  not  of  universal  appli- 
cation. Thus  in  Elliott  v.  Smith  &  Co.  use,  &c.  [1  Ala.  Rep. 
74,]  the  writ  issued  in  the  name  of  Smith  &  Co.  for  the  use  of 
Harralson,  and  the  declaration  was  in  the  name  of  Harralson ; 
no  objection  was  made  in  the  Circuit  Court  to  ihe  irregularity, 
but  a  final  judgment  by  default  was  rendered,  yet  this  Court 
reversed  the  judgment  on  the  ground  that  the  declaration  was 
a  nullity.  So  in  Randolph  v.  Cook  &  Ellis,  [2  Por.  Rep.  286,] 
a  judgment  by  default  was  rendered  for  want  of  a  plea,  even 
after  an  appearance  had  been  entered.  On  error  this  Court 
referred  to  the  writ  to  ascertain  whether  the  suit  was  not  pre- 
maturely brought,  and  on  that  ground  reversed  the  judgment 
of  the  County  Court.  To  these  citations  others  similar  in  prin- 
ciple might  be  adduced,  but  these  are  deemed  quite  sufficient 
to  show,  that  in  cases  analagous  to  the  one  before  us,  this 
Court  will  look  to  the  writ,  to  ascertain  if  the  error  complained 
of  does  exist.  In  this  view  of  the  case,  Teer  v.  Sandford  and 
Cleaveland  is  decisive  of  the  point,  and  the  consequence  is,  the 
judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 
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TAYLOR  AND  WIFE  et  als.  v.  REESE,  Adm'k. 

1.  The  Commissioners  have  no  power  to  ascertain  the  value  of  property  brought 
into  hotchpot ;  such  value  must  be  ascertained  by  the  Judge  of  the  County  Court, 
or  by  a  jury  under  his  directions. 

2.  A  return  made  by  the  Commissioners,  received  by  the  Court,  and  ordered  to 
be  recorded,  will  be  presumed  to  be  correct  until  the  contrary  is  shewn. 

3.  A  child  who  has  been  advanced  by  the  parent  in  bis  lifetime,  refusing  to  bring 
such  advancement  into  hotcU  pot,  thereby^relinquisbes  all  his  interest  as  distri- 
butee of  the  estate. 

4.  An  administrator  wishing  to  make  final  settlement  should  present  his  accounts 
to  the  Judge  of  the  County  Court,  whose  duty  it  is  to  audit  and  state  them,  and 
report  them  for  allowance  at  a  succeeding  term,  at  least  forty  days  notice  beipg 
given. 

5.  Minors  should  have  guardians  appointed  to  protect  their  interests  at  the  settle- 
ment. 

Error  to  the  Orphans'  Court  of  Lowndes. 

On  final  settlement  and  distribution  of  the  estate  of  Edward 
Lassiter,  deceased,  by  the  defendant  in  error  as  administrator. 

The  defendant  made  known  to  the  Court  that  the  estate  of 
his  decedent  was  not  indebted  so  as  to  prevent  a  division  of 
the  negro  property  among  the  widow  and  heirs,  who  are  de- 
scribed, four  of  the  latter  being  minors.  Thereupon  the  Court 
appointed  Commissioners  to  divide  the  slaves  in  the  following 
manner : 

There  being  more  than  four  children,  and  the  widow  being 
entitled  to  a  fifth  part,  the  Commissioners  are  directed  to  divide 
the  slaves  into  five  equal  parts,  as  near  as  can  be,  including 
the  amount  or  value  of  such  property,  as  may  have  been  giv- 
en off  to  any  of  the  heirs,  by  the  decedent  in  his  lifetime,  the 
value  to  be  ascertained  by  what  it  was  worth  at  the  time  of 
delivery,  which  value  is  to  be  added  to  the  amount  or  value  of 
the  negroes  now  on  hand.  One  fifth  part  of  which  is  by  lot 
to  be  awarded  to  the  widow. 

The  Commissioners  will  then  throw  the  remaining  four  shares 
into  one  common  stock  and  divide  the  same  into  six  equal 
shares,  as  near  as  may  be,  adding  in  ihc  negroes  or  their  value 
16 
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given  to  any  of  the  children  in  the  decedent's  hfe  time,  and  as- 
certain by  lot  to  which  each  share  belongs. 

Any  heir  who  may  refuse  to  bring  the  negroes  advanced  to 
him  by  the  decedent  into  hotch  pot,  his  interest  in  the  divi- 
sion to  be  dropped,  and  the  slaves  to  be  divided  among  the 
residue. 

The  Commissioners  proceeded  to  make  division  of  the  slaves 
among  the  widow  and  heirs,  and  returned  the  same  to  the 
Court,  which  ordered  it  to  be  recorded.  The  share  allotted  to 
the  widow  is  thus  stated: 

Now  at  this  Court,  the  Commissioners  appointed  by  this 
Court,  to  make  division  of  the  negro  property  of  the  estate  of 
Edward  Lassiter,  between  the  several  heirs  at  law  of  the  de- 
ceased, came  into  Court  and  returned  the  lot  drawn  by  Clarissa 
Lassiter,  whereupon  it  is  ordered  by  the  Court,  that  the  Clerk 
enter  upon  record  in  his  inventory  book  said  lot,  drawn  by 
Clarissa  Lassiter. 

At  the  September  term,  1841,  of  the  Court,  the  administra- 
tor applied  for  a  final  settlement  of  the  estate,  whereupon  the 
Court  set  apart  the  first  Monday  in  November  after,  and  direct- 
ed publication  to  be  made. 

At  the  November  term  the  administrator  produced  his  ac- 
ccounts  for  final  settlement,  which  were  ordered  to  be  record- 
ed, and  thereupon  the  Court  proceeded  to  make  a  final  settle- 
ment of  the  estate,  ascertaining  the  amount  in  the  hands  of  the 
administrator  subject  to  distribution,  and  decreeing  the  respec- 
tive shares  to  each  of  the  heirs,  none  appearing  to  be  decreed 
10  the  widow.  It  does  not  appear  that  the  heirs  were  present 
or  that  the  minors  were  represented  by  their  guardians. 

From  this  judgment  the  heirs  presecute  this  writ,  and  assign 
for  error — 

1.  The  Court  erred  in  authorizing  the  Commissioners  to  as- 
certain the  value  of  the  slaves  brought  into  hofch  pot,  and  in 
disinheriting  such  of  the  heirs  as  would  not  bring  their  advance- 
ment into  hotch  pot. 

2.  It  does  not  appear  that  the  widow  had  one  fifth  part  al- 
lotted to  lier. 

3.  The  administrator  did  not  file  his  accounts  previous  to 
final  settlement. 
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4.  The  Court  erred  in  receiving  the  accounts  of  the  admin- 
istrator on  the  day  appointed  for  final  settlement. 

5.  No  notice  was  given  of  final  settlement  after  accounts 
filed. 

6.  The  minors  were  not  represented  at  the  final  settlement. 

7.  No  share  was  set  apart  for  the  widow  at  the  final  settle- 
ment. 

S.  The  administrator  was  not  entitled  to  his  discharge. 

Cook,  for  the  plaintiff  in  error,  cited  4th  Porter,  332 ;  7  ib. 
270;  Sib.  507. 

ORMOND,  J.— In  the  case  of  Teat  v.  Lee,  [S  Porter,  507,) 
this  Court  held  that  Commissioners  appointed  by  the  Orphans' 
Court  to  make  division  of  property,  had  no  power  to  ascertain 
the  value  of  property  brought  into  hotch  pot,  but  that  the  value 
must  be  ascertained  by  the  Judge  of  the  County  Court  him- 
self, or  by  a  jury  empafinelled  by  him  for  that  purpose.  In 
\\\\s  case  the  value  of  the  property  appears  to  have  been  as- 
certained by  the  Commissioners,  by  direction  of  the  County 
Court.  No  other  construction  can  be  put  upon  the  order  of 
the  County  Court,  as  it  is  evident  that  the  value  of  the  proper- 
ty was  not  ascertained  when  the  order  was  made,  and  the 
ascertainment  of  such  value  was  a  prerequisite  to  to  the  di- 
vision. 

A  child  having  received  from  the  parent  an  estate  by  way 
of  advancement,  may  refuse  to  bring  such  advancement  into 
hotch  pot^  but  the  result  of  such  refusal  must  be  that  the  child 
relinquishes  all  share  or  interest  in  the  estate  of  his  parent  as  a 
distributee  of  the  estate.  This  results  from  the  reason  of  the 
thing,  and  is  the  evident  meaning  of  the  1 5th  section  of  the  act 
on  this  subject.     [Aik.  Dig.  155.] 

The  objection  that  it  does  not  appear  that  the  one-fifth  part 
of  the  slaves  was  allotted  to  the  widow  cannot  be  sustained. 
The  record  shows  that  the  lot  drawn  by  the  widow  was  re- 
turned into  Court,  received  by  it,  and  ordered  to  be  recorded. 
If  less  than  one-lifth  part,  as  the  order  of  the  Court  directed, 
was  allotted  to  her,  objection  should  have  been  made  and  the 
facts  spread  upon  the  record,  to  enable  this  Court  to  determine 
the  fact. 
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The  remaining  assignments  of  error  relate  to  the  final  settle- 
ment of  the  administrator. 

When  an  executor  or  administrator  desires  to  make  final  set- 
tlement, he  should  present  his  accounts  to  the  Judge  of  the. 
County  Court,  whose  duty  it  is  to  audit  and  state  them,  and 
report  them  for  allowance  at  a  succeeding  term  of  the  Orphans' 
Court,  of  which  at  least  forty  days  notice  must  be  given.  The 
object  of  the  law  is,  that  those  interested  may  have  time  and 
opportunity  to  examine  the  account  and  come  prepared  to  con- 
test it. 

Nothing  of  this  kind  was  done  in  this  case,  and  the  accounts 
were  not  produced  until  the  day  of  final  settlenaent.  [7  Por- 
ter, 270.] 

Nor  does  the  record  show  that  any  of  the  distributees  were 
present,  or  that  the  Minors  had  guardians  to  protect  their  in- 
terests. 

No  decree  appears  to  have  been  rendered  for  the  distribu- 
tive share  of  the  widow,  or  any  cause  assigned  for  its  omis- 
sion. 

The  division  and  final  settlement  must  therefore  be  reversed 
and  the  cause  remanded  for  further  proceedings. 


UPSON  v.  AUSTIN. 

,  The  offence  of  usury  is  not  complete  so  as  to  enable  a  common  informer  to  sue 
for  the  penalty  given  by  the  statute  until  the  money,  &c.  has  been  taken,  accept, 
ed  or  received. 

,  When  a  cause  is  submitted  to  a  jury  on  two  counts  of  a  declaration,  one  of  which 
is  bad  and  the  other  good,  and  the  evidence  sustains  the  bad  count  only,  it  is 
not  error  to  refuse  to  charge  that  the  plaintiff  is  entitled  to  recover  generally.  If 
the  plaintiff  wishes  a  verdict  on  such  evidence,  he  must  request  the  Court  to 
charge  the  jury  that  he  is  entitled  to  a  verdict  on  that  count  only  to  which  his 
evidence  applies ;  the  evidence  showing  no  legal  cause  of  action. 
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Writ  of  Error  to  the  Circuit  Court  of  Perry  county. 

Action  of  debt  qui  tarn  to  recover  a  penalty  under  the  act 
to  regulate  the  rate  of  interest. 

The  declaration  has  two  counts ;  the  first  of  which  charges 
the  taking,  accepting  and  receiving  of  seven  hundred  and  fifty 
dollars  for  the  loan  of  three  thousand  dollars,  from  the  20th 
April,  1S39,  to  the  1st  April,  1840,  by  reason  of  a  corrupt  con- 
tract between  the  defendant  and  one  Samuel  Child. 

The  second  count  alledges  the  taking,  accepting  and  receiv- 
ing the  unlawful  interest  by  taking  the  note  of  the  borrower 
for  three  thousand  seven  hundred  and  fifty  dollars  for  the  loan 
of  ig2,950,  for  the  same  space  of  time,  in  pursuance  of  a  cor- 
rupt contract,  &c.  This  count  sets  out  the  entire  contract  for 
the  reservation  of  the  illegal  interest,  charging  the  taking  ac- 
cepting and  receiving  of  eight  hundred  dollars  in  the  said  note 
as  usury,  but  it  does  not  aver  that  the  note  or  any  portion  of 
it  has  been  paid. 

The  defendant  demurred  generally  to  the  declaration,  but 
4he  Court  overruled  the  demurrer,  and  a  verdict  was  after- 
wards returned  for  the  defendant,  on  which  judgment  was 
rendered. 

It  appeared  at  the  trial  that  the  usurious  contract  was  made 
as  alledged  in  the  second  count,  but  there  was  no  proof  that 
any  payment  had  ever  been  made  on  the  note.  The  Court 
charged  the  jury,  that  although  the  contract  was  usurious,  yet 
as  there  was  no  proof  of  payment,  the  plaintiff  was  not  enti- 
tled to  recover. 

The  plaintiff  excepted,  and  now  assigns  as  error  that  the 
Court  erred  in  this  charge. 

Graham,  for  the  plaintiff  in  error,  insisted  that  the  statute 
intended  to  give  the  penalty  upon  the  making  of  the  usurious 
contract,  and  that  the  taking,  accepting  and  receiving  named 
by  the  statute,  must  be  construed  to  mean  any  reservation  of 
usurious  interest.  Without  such  a  construction  no  effect  can 
be  given  to  the  three  years  limitation.  And  the  whole  act 
must  receive  effect  if  effect  can  be  given  to  it.  [Digest,  437; 
4  Porter,  136;  1  Dyer,  95,  a. ;  Rutherford's  Institutes,  41C  ;  :i 
Cranch,  33,  52 ;  5  Wheat.  5G,  76.] 
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At  all  events,  the  Court  should  have  charged  the  jury  to  find 
for  the  plaintiff,  because  the  evidence  was  in  strict  conformity 
with  the  second  count.     [3  Porier,  43,  Hazard  v.  Purdoin.] 

Porter,  contra,  cited  Fisher  v.  Beasly,  1  Day ;  Loyd  v. 
Williams,  3  Wilson,  250;  Maddock  v.  Stammett,  7  D.  &  E. 
184  ;  CommonweaUh  v.  Frost,  4  Mass.  4  GO  ;  Brook  v.  Middle- 
ton.  1  Camp.  445;  Sampson  v.  Warren,  15  Mass,  460;  Ben- 
bow  V,  Parker,  1  H.  Black.  283  ;  Borrowdale  v.  Middleton,  2 
Camp.  53.  As  to  the  proviso  of  the  statute,  it  can  never  be 
admitted  to  add  to  the  enacting  clause  or  add  to  the  penalty 
previously  imposed.  The  sole  effect  of  a  proviso  is  to  limit 
and  explain. 

GOLDTHWAITE,  J.— 1.  The  present  action  is  founded  on 
the  2d  section  of  the  act  of  1819,  entitled  an  act  to  regulate  the 
rate  of  interest,  which  is  in  these  words: 

"  Every  person  who,  upon  any  contract,  shall  take,  accept, 
or  receive,  by  way  or  means  of  any  corrupt  bargain,  loan,  ex- 
change or  shift  of  any  money,  goods,  wares,merchandize,  com- 
modities, or  bonds  or  notes,  or  other  thing  whatsoever,  above 
the  rate  of  eight  dollars  for  the  forbearance  or  giving  day  of 
payment  of  one  htmdred  dollars  for  one  year,  and  so  after  that 
rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time, 
and  so  after  that  rate  or  proportion  for  goods,  wares  merchan- 
dize, commodities,  bonds  or  notes,  when  such  shall  be  lent, 
contracted  or  agreed  for,  taken,  accepted  or  received,  shall  for- 
feit and  lose  for  every  such  offence,  the  whole  value  or  amount 
together  with  all  interest  thereon  ;  one  half  of  which  forfeiture 
shall  be  paid  into  the  public  treasury  for  the  use  of  the  State, 
and  the  other  half  to  him  or  them  that  will  inform  and  sue  for 
the  same,  to  be  recovered  with  costs  by  action  of  debt,  in  any 
Court  of  record  in  the  State :  Provided,  That  if  the  borrower 
should  be  the  informer  as  aforesaid,  the  whole  amount  thus  re- 
covered shall  be  paid  into  the  treasury  for  the  use  of  the  State  : 
Provided  also,  That  every  such  action  of  debt  as  aforesaid, 
shall  be  commenced  and  sued  in  the  lender's  lifetime,  or  with- 
in three  years  after  the  commission  of  the  offence,  or  tvithin 
one  year  after  the  time  of  payment  of  any  money,  goods, 
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wares  or  merchandize,  contracted  to  be  paid  on  any  usuriou* 
agreement  or  contract." 

The  question  to  be  determined  is,  at  what  time  and  by  what 
act  is  the  oflence  of  usury  complete,  so  as  to  give  the  right  to 
sue  for  the  penalty? 

When  only  the  body  of  the  section  is  examined,  it  ^seems 
perfectly  clear  that  the  taking,  accepting  or  receiving  of  the 
illegal  interest  contracted  for  is  necessary  to  consummate  the 
offence.  Additional  force  is  given  to  this  construction  by  the 
first  and  fourth  sections  of  the  act,  the  former  of  which  has  the 
effect  to  avoid  all  usurious  contracts,  and  the  latter  expressly 
declares  that  the  obligor  of  any  note  or  bond  given  on  account 
of  any  usurious  contract  shall  be  forever  exonerated  therefrom. 
It  is  therefore  certain  that  these  sections  impose  on  the  lender 
the  liability  to  lose  the  entire  sum  lent  or  contracted  for,  and 
hence  it  would  be  most  unreasonable  to  create  additional  for- 
feiture by  mere  implication.  Independent  of  this  view,  it  may 
be  said  that  the  contract  to  take  illegal  interest  only  evinces  an 
intention  to  violate  the  statute,  which  is  punished  by  the  nul- 
lity of  the  contract,  and  that  therefore  the  object  of  the  sta- 
tute never  could  have  been  to  inflict  a  double  punishment  for 
a  mere  intention  not  carried  into  effect. 

The  doubt  with  respect  to  the  proper  construction  of  the  sta- 
tute arises  out  of  the  last  clause  of  the  second  proviso;  which 
directs  that  the  action  for  the  penalty  shall  be  brought  within 
one  year  after  the  time  of  payment  of  any  money,  &c.  con- 
tracted to  be  paid  in  any  usurious  agreement  or  contract,  and 
because  this  is  comparatively  inconsistent  with  the  second 
clause  of  the  same  proviso,  it  is  inferred  that  the  evading  clause 
must  be  extended,  so  as  to  give  every  term  of  the  proviso  its 
fullest  effect.  It  may  be  conceded  that  it  is  difficult  to  con- 
ceive how  the  action  may  be  brought  within  three  years  after 
the  commission  of  the  offence  by  the  receipt  of  the  money  con- 
tracted for,  and  yet  within  one  year  after  the  time  of  payment 
contracted  for,  yet  if  there  is  any  such  condition  in  which  a 
contract  may  be  placed,  all  the  terms  of  the  proviso  will  be 
filled. 

This  would  be  the  case  where  money  was  contracted  to  be 
paid  at  a  distance  of  four  years.  Then  if  the  payment  was 
made  in  advance  of  the  time  and  within  two  years  after  the 
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making  of  the  contract,  full  effect  could  be  given  to  each  of  the 
limitations.  It  may  be  said  this  would  be  a  forced  constriie- 
tion,  but  in  our  opinion  it  is  not  so  much  so  as  to  extend— the 
enacting  clause  by  any  implication  arising  from  the  uncertain- 
ty of  the  proviso.  If,  however,  we  were  driven  to  that  neces- 
sity, we  should  declare  that  the  different  clauses  of  the  proviso 
inconsistent  with  each  other,  were  ineffectual  for  uncertainty, 
rather  than  extend  the  statute  beyond  what  seems  to  have 
been  the  manifest  intention. 

Our  conclusion  then  is,  that  no  right  to  the  penalty  is  given 
until  the  receipt  of  the  money  contracted  for  as  interest,  and 
that  it  does  not  attach  at  the  time  of  the  contract. 

2.  It  is  said  however  that  the  plaintiff,  on  the  pleadings  and 
proofs  was  entitled  to  a  verdict.  To  sustain  this  position  the 
case  of  Hazard  v.  Purdom,  [3  S.  and  P.  43,]  is  relied  on.  There 
evidence  was  given  to  sustain  a  bad  plea,  on  which  issue  was 
taken,  and  it  was  held  the  party  was  entitled  to  a  verdict  ac- 
cording to  the  issue,  and  independent  of  its  merits ;  but  then 
the  charge  was  requested  as  applicable  to  the  particular  issues. 
So  in  this  case,  we  might  not  feel  disposed  to  deny  the  right  of 
the  party  to  a  verdict  on  the  second  count  of  the  declaration, 
if  he  had  asked  a  charge  applicable  alone  to  that,  but  as  he  did 
not  do  so,  and  as  the  evidence  did  not  make  out  a  legal  cause 
of  action,  although  it  supports  the  second  count,  which  is  de- 
fective and  bad  under  the  view  we  take  of  the  statute,  this 
point  of  the  case  is  precisely  within  the  principle  of  the  decis- 
ion of  CuUurn  v.  The  Branch  Bank  of  Mobile,  at  this  term. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 
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DOE  EX  DExM.  BROWN  and  WIFE  v.  HUNT  &  CLEMENTS. 

1.  The  act  of  Congress  of  1820,  in  respect  to  the  division  of  fractional  sections,  is 
not  to  be  construed  as  imperative  in  requiring  those  that  contain  more  than  one 
hundred  and  bixiy  acres,  to  be  so  divided  in  all  cases  as  to  make  half  quarter  sec- 
tions, though  its  length  and  breadth  admits  of  the  formation  of  several. 

2.  Where  a  patent  described  the  land  conveyed  by  it  thus,  "  the  south-west  quarter 
of  section  twenty-two,  &c.  containing  ninely-two  acres  and  sixt) -seven  hun- 
dredths of  an  acre,  according  to  the  official  plot  of  the  survey  of  the  said  lands 
relumed  to  the  General  Land  Office,  by  the  Surveyor  General:"  Held — that 
ninety-two  67-100  acres,  as  indicated  by  the  subdivision  marked  on  the  "official 
plot,"  was  all  that  could  be  claimed  under  the  patent. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiffs 
in  error,  in  the  Circuit  Court  of  Mobile  for  the  recovery  of  "the 
east  half  of  the  south-west  quarter  of  fractional  section  number 
four,  south  of  range  number  one,  west,  in  the  district  of  land 
subject  to  sale  at  St.  Stephens,  Alabama,  containing  eighty 
acres."  The  defendants,  under  the  consent  rule,  confessed 
lease,  entry  and  ouster,  and  the  cause  was  tried  on  the  plea  of 
not  guilty.  On  the  trial  a  bill  of  exceptions  was  sealed  at  the 
instance  of  the  plaintiff,  from  which  it  appears  that  James  Eth- 
eridge,  by  notice  addressed  to  the  Register  and  Receiver  of  the 
Land  Office  at  St.  Stephens,  on  the  28th  January,  1831,  claim- 
ed the  right  of  pre-emption  under  the  act  of  Congress  of  the 
29th  May,  1830,  to  the  south-west  quarter  of  section  twenty- 
two,  township  four,  and  range  one,  west.  Afterwards,  on  the 
30th  May,  1833,  a  patent  in  due  form  was  issued  to  Etheridge 
"  for  the  south-west  quarter  of  section  twenty-two,  in  township 
four,  south  of  range  one,  west,  in  the  district  of  land  subject  to 
sale  at  St.  Stephens,  Alabama,  containing  ninety-two  acres  and 
sixty-seven  hundredths  of  an  acre,  according  to  the  official  plot 
of  the  survey  of  the  said  lands,  returned  to  the  General  Land 
Office,  by  the  Surveyor  General." 

On  the  part  of  the  defendants  it  was  shewn,  that  Wm.  D. 
Stone,  on  the  25th  March,  1831,  by  a  notice  addressed  to  the 
Register  and  Receiver  of  the  Land  Office  at  St.  Stephens,  claim- 
ed the  right  of  pre-emption,  under  the  act  of  the  29th  May, 
17 


130 


ALABAMA. 


Doe  ex  dem.  Brown  and  Wife  v.  Hunt  &  Clements. 


1830,  to  the  fraction  situated  in  the  west  part  of  the  south-east 
quarter  of  section  twenty-two,  in  township  four,  range  one 
west  of  thirteen.  Afterwards,  on  the  17th  day  of  December, 
1832,  a  patent  was  issued  in  favor  of  Stone,  "  for  the  south-east 
subdivision  of  fractional  section  twenty-two,  in  township  four, 
south  of  range  one,  west,  in  the  district  of  lands  subject  to  sale 
at  St.  Stephens,  Alabama,  containing  one  hundred  and  ten 
acres  and  fifty  hundredths  of  an  acre. 

It  was  admitted  that  the  plaintiffs  have  the  entire  interest 
which  by  the  patent  was  conveyed  to  Etheridge,  and  the  de- 
fendants were  entitled  to  the  land  of  which  Stone  was  the  pa- 
tentee. It  was  proved  that  the  fractional  section  might  be  so 
subdivided  as  to  survey  an  entire  south-west  quarter,  without 
interference  with  any  private  land  claim,  leaving  a  residuum 
in  the  section,  both  on  the  north  and  on  the  east;  and  that  the 
contents  of  the  section  were  two  hundred  and  ten  acres,  al- 
though the  government  survey  indicated  but  two  hundred  and 
three  17-100  acres. 

The  following  diagram  demonstates  the  form  of  the  frac- 
tional section,  with  its  subdivisions,  as  it  is  shown  by  the  Isooks 
of  the  Surveyor  General. 
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Theplamtiffs  proved  that  the  subdivision  marked  on  the 
diagram  had  never  been  made  by  the  Surveyor  by  running 
and  markmg  the  line  on  the  ground,  but  posts  were  found  on 
the  west  and  south  lines,  each  a  half  a  mile  from  the  south- 
west corner,  which  appeared  to  have  been  placed  there  by  the 
United  States  Surveyor. 

The  Court  instructed  the  jury  that  if  they  believed  the  evi- 
dence they  must  find  for  the  defendant.    And  further,  that  if 
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said  fractional  section  twenty-two  was  capable  of  being  subdi- 
vided into  an  entire  south-west  quarter  section,  or  two  half 
quarter  sections,  leaving  a  residuum  still,  the  Surveyor  General 
was  not  required  under  the  acts  of  Congress  providing  for  the 
subdivision  of  the  public  lands,  and  the  instructions  of  the  Sec- 
retary of  the  Treasury,  made  under  the  act  of  24th  April,  1820, 
entitled  "an  act  making  further  provision  for  the  sale  of  the 
public  lands,"  to  make  in  his  subdivision  of  the  same,  either 
such  quarter  section  or  half  quarter  sections ;  but  might  lawful- 
ly subdivide  the  same  into  two  lots,  as  indicated  by  the  dia- 
gram, and  that  under  such  a  subdivision  Ethridge's  patent  did 
not  entitle  him  to  a  quarter  section,  but  only  to  the  eastern  lot 
marked  A.  while  the  western  lot,  B.,  vested  in  Stone,  in  virtue 
of  his  patent.  The  plaintiffs  objected  to  a  part  of  the  evidence 
offered  by  the  defendants,  but  no  exception  was  taken  to  the 
decision  of  the  Court  overruling  the  objection.  The  jury  re- 
turned a  verdict  for  the  defendants,  and  judgment  being  there- 
on rendered,  the  plaintiffs  prosecuted  an  appeal  to  this  Court. 

Sherman,  with  whom  was  Chambers,  for  the  plaintiffs,  in- 
sisted that  the  laws  regulating  the  survey  of  the  public  lands 
requires  that  fractional  sections  containing  one  hundred  and 
sixty  acres  or  more,  must,  if  practicable,  be  so  subdivided  as  to 
make  one  or  more  quarter  sections.  That  the  subdivision 
which  appears  on  the  books  of  the  Surveyor  General's  Office 
was  imauthorized,  as  the  fractional  section  of  which  the  land 
in  question  is  a  part,  might  have  been  so  divided  as  to  make  a 
south-west  quarter,  leaving  a  fraction  on  the  east  and  north. 
Although  the  patent  to  Etheridge  states  the  number  of  acres 
to  be  ninety-two  67-100,  yet  the  description  of  the  tract  as  a 
quarter  section,  is  equivalent  to  a  designation  of  length  and 
breadth,  and  will  control  what  is  said  as  to  quantity.  They 
cited  and  conunented  upon  the  acts  of  Congress  of  1796,  1800, 
1804,  1805,  1820,  1824,  1830,  1832,  in  relation  to  the  survey 
and  disposal  of  the  public  lands,  pre-emption  rights,  &c.  Also 
the  second  part  of  the  work  upon  Public  Lands,  edition  of 
1838,  containing  instructions  of  the  Secretary  of  the  Treasury 
and  Commissioner  of  the  Land  Office,  and  opinions  of  the  At- 
torney General,  see  pages  1035, 180-1-2-3-7,  921,820, 826-7, 
819,  854,  933-4,  136,  655,  863-8,  372. 
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The  plaintiffs  also  relied  on  6  Cow.  Rep.  607:  6  Cranch's 
Rep.  237;  5  Mason's  Rep.  410;  1  Paine's  Rep.  496;  6  Cranch 
Rep.  165;  4  Stew,  and  P.  Rep.  396;  2  Por.  Rep.  40-3;  7  ib. 
432 ;  Wheeler's  Com.  L.  Cases  Tit.  Boundary,  488-9-90 ;  1 
and  2  Ohio  Rep.  144;  3  Stew.  Rep.  76;  1  Ohio,  170;  1  Pe- 
ters' Rep.  665  ;  5  Porter's  Rep.  327  ;  3  Stew,  and  P.  Rep.  105; 
4  Stew,  and  P.  Rep.  32  ;  5  Porter's  Rep.  245;  1  Pet.  Rep.  13; 
6  ib.  345;  3  Louisiana  Rep.  59;  Peters'  C.  C.  Rep.  496;  13 
Pet.  Rep.  498;  5  Wheat.  Rep.  293;  7  ib.  212;  11  ib.  380;  10 
ib.  662. 

Campbell,  for  the  defendants.  The  opinion  of  the  Attor- 
ney General  of  the  United  States  upon  the  present  case,  when 
it  was  under  the  examination  of  the  Secretary  of  the  Treasury, 
if  it  is  to  be  regarded  as  authority,  explicitly  states  that  the 
fractional  section  was  subdivided  according  to  law.  [2d  part 
of  the  work  on  Public  Lands,  136.]  The  opinion  of  the  At- 
torney General  is  sustained  by  the  instructions  of  the  Secretary 
of  the  Treasury,  under  the  act  of  the  24th  April,  1820,  [ib.  820,] 
and  these  instructions  have  been  followed  in  the  survey  of  the 
public  lands,  [881,854,  922.] 

But  the  opinion  of  the  Attorney  General  is  correct,  indepen- 
dent of  the  exposition  of  the  act  of  1820,  which  had  been  pre- 
viously made  by  the  Secretary  of  the  Treasury. 

Again — the  defendants  claim  under  the  oldest  patent,  which 
appropriates  the  land  in  the  eastern  subdivision,  but  if  the  sur- 
vey is  to  be  changed  Stone's  patent  must  cover  a  quarter  sec- 
tion, instead  of  Etheridge's. 

Lastly — the  patents  call  for  the  map  made  of  the  fractional 
section,  and  it  is  not  permissible  to  claim  under  a  survey 
never  made  as  indicated  by  the  map  itself.  [4  Peters'  Rep, 
332.] 

COLLIER,  C.  J. — The  first  charge  of  the  Court,  conceding 
the  truth  of  all  the  evidence,  affirms  that  the  plaintiffs  have 
not  made  out  a  case  which  entitles  them  to  recover.  The  se- 
cond declares,  that  although  the  fractional  section  twenty-two 
was  susceptible  of  division,  so  as  to  make  an  entire  quarter 
section  and  leave  a  residuum,  yet  neither  the  acts  of  Congress 
providing  for  the  subdivision  of  fractional  sections,  or  the  in- 
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structions  of  the  Secretary  of  the  Treasury  under  the  act  of 
the  24th  April,  1820,  made  such  a  division  indispensable ;  but 
it  was  entirely  regular  to  divide  the  fraction  into  two  tracts 
by  a  north  and  south  line. 

It  is  needless  to  notice  all  the  acts  of  Congress  in  relation  to 
the  survey  of  the  public  lands,  which  have  been  cited  by  the 
plaintiff's  counsel;  the  act  of  1820  is  the  only  one  that  is  per- 
tinent to  the  present  inquiry.  The  first  section  of  that  enact- 
ment, after  directing  that  the  government  lands  shall  be  offer- 
ed at  public  sale  in  tracts  of  half  quarter  sections  and  providing 
for  the  subdivision  of  sections  upon  the  principles  of  the  second 
section  of  the  act  of  February,  1805,  proceeds,  "and  fractional 
sections  containing  one  hundred  and  sixty  acres  and  upwards, 
shall  in  like  manner,  as  nearly  as  practicable,  be  subdivided 
into  half  quarter  sections,  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Treasury;  but  frac- 
tional sections  containing  less  than  one  hundred  and  sixty 
acres  shall  not  be  divided,  but  shall  be  sold  entire:  Providedj 
That  this  section  shall  not  be  construed  to  alter  any  special  pro- 
vision made  by  law  for  the  sale  of  land  in  town  lots."  [Land 
Laws,  1  part,  323.] 

By  a  Circular  of  the  10th  June,  1820,  addressed  to  the  Sur- 
veyors General,  in  pursuance  of  the  act  of  the  24th  April, 
1820,  "the  Secretary  of  the  Treasury  directs  that  fractional 
sections  containing  more  than  one  hundred  and  sixty  acres 
shall  be  divided  into  half  quarter  sections,  by  north  and  south, 
or  east  and  west  lines,  so  as  to  preserve  the  most  compact  and 
convenient  forms."  "It  is  not  intended  to  run  the  subdivi- 
sional  lines,  and  mark  them,  but  merely  to  make  them  upon 
your  surveys,  and  calculate  the  quantity  of  land  in  each  subdi- 
vision."    [Public  Lands,  2d  part,  820.] 

The  Commissioner  of  the  General  Land  Office,  in  a  letter  to 
the  Surveyor  General  of  Mississippi,  under  date  the  20th  Jan- 
uary, 1826,  remarks,  that  prior  to  the  act  of  April,  1820,  frac- 
tional sections  were  not  liable  to  be  subdivided.  After  refer- 
ring to  the  Circular  of  the  10th  June,  1820,  he  says:  "The  sub- 
stance of  the  rule  is,  that  the  fractional  sections  of  one  hundred 
and  sixty  acres  and  upwards,  are  to  be  subdivided  by  east  and 
west,  or  north  and  south  lines,  (at  the  discretion  of  the  survey- 
or,) so  as  to  preserve  the  most  compact  and  convenient  form. 
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Each  lot  to  be  as  nearly  as  practicable,  ^.  half  quarter  section, 
containmg  the  quantity  of  eighty  acres;  sometimes  rather  more, 
sometimes  less,  as  the  locality  demands."  [Land  Law,  2d 
part,  854.]  In  a  letter  from  the  same  to  the  same,  of  the  28th 
July,  183l,instructionssubstantially  similar, are  repeated.  [lb. 
922 ;  see  also,  lb.  933.] 

The  regularity  of  the  survey  of  the  fractional  section  now 
in  question  was  brought  to  the  view  of  the  Attorney  General 
of  the  United  Stales  by  the  Secretary  of  the  Treasury  in  1837, 
and  his  opinion  given  thereon.  He  says  that  the  instructions 
on  the  10th  June,  1820,  in  relation  to  fractional  sections,  "as  I 
am  informed,  has  been  understood  in  the  General  Land  OflBce, 
and  by  the  Surveyors,  to  authorize  the  course  adopted  by  the 
Surveyor  General  in  the  present  case  ;  and  I  shall  assume  that 
it  did  so.  I  make  this  assumption  because  the  Department  is 
perfectly  competent,  and  best  qualified  to  construe  its  own  in- 
struction ;  and  because,  unless  such  was  its  meaning,  no  ques- 
tion of  law  under  the  act  of  1820,  could  well  arise  for  my  con- 
sideration, for  if  the  instruction  required,  as  contended  by  the 
counsel  for  Mr.  Etheridge,  that  all  the  regular  half  quarter  sec- 
tions of  which  the  fractional  section  is  susceptible,  shall  be  ac- 
tually formed,  then  the  survey  should  have  been  set  aside  for 
its  non-conformity  to  the  instruction. 

"The  matter  is  then  narrowed  to  the  question  whether  the 
instruction  of  1820,  construing  it  as  the  Surveyor  General 
has  done  in  the  present  case,  is  a  legal  and  valid  exercise 
of  the  discretion  committed  to  the  Secretary  of  the  Treasury, 
by  the  act  of  the  24th  April,  1820,  above  quoted.  It  will  rea- 
dily occur  that  to  authorize  me  to  pronounce  an  instruction  of 
this  nature,  issued  immediately  after  the  enactment  of  the  law, 
and  acted  on  for  so  long  a  period,  illegal,  the  objection  should 
be  a  very  clear  one.  This  is  by  no  means  the  case  in  the  pre- 
sent instance." 

The  Attorney  General  then  concludes  that  the  division  of 
the  section  into  two  fractions  of  more  than  eighty  acres  was 
in  conformity  both  to  the  law  and  instructions,  although  it  was 
practicable  so  to  have  divided  it  as  to  have  made  a  quarter 
section,  leaving  a  residuum  both  on  the  north  and  east.  This 
conclusion  was  influenced  by  these  reasons  : 

1.  If  Congress  had  intended  that  fractional  sections  should, 
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at  Ofll  events,  be  divided  into  half  quarter  sections,  when  their 
shape  admits  it,  they  would  have  said  so  in  explicit  terms,  and 
the  discretion  confided  to  the  Secretary  would  have  been  con- 
Jfine4  to  the  residuary  parts  of  the  section. 

2.  The  clause  in  the  first  section  of  the  act  of  1820,  concern- 
ing fractional  sections  containing  less  than  one  hundred  and 
sixty  acres,  (which  are  not  to  be  divided,)  shows  that  Con- 
gress did  not  deem  it  indispensable  that  regular  half  quarter 
sections  should,  in  all  practicable  cases,  be  formed  by  the  sur- 
yeyors;  on  the  contrary  it  shows  that  they  preferred  a  single 
tract,  though  containing  more  than  eighty  acres,  and  though 
capable  of  forming  a  regular  half  quarter,  to  small  and  in- 
convenient fractions. 

3.  The  pre-emption  laws  did  not  change  the  general  system 
established  for  the  survey  of  the  public  lands. 

The  view  taken  of  this  matter  by  the  Attorney  General  is 
so  very  clear  and  satisfactory  as  not  Jo  require  amplification. 
It  shows  that  the  division  of  the  section  is  authorized  by  law, 
and  even  if  it  was  not,  then  it  should  have  been  set  aside  by 
the  Department  as  irregular.  The  description  of  the  land  by 
quantity,  is  in  general  much  less  conclusive  than  by  courses 
and  distances,  or  metes  and  bounds  to  indicate  the  precise 
tract ;  but  these  in  turn  yield  to  more  satisfactory  indicia  of 
locality.  In  the  case  before  us,  the  patent  designates  the  num- 
ber of  acres,  and  refers  to  the  official  plot  of  survey  of  the  sec- 
tion returned  to  the  General  Land  Office,  by  the  Surveyor 
General.  Now  although  a  quarter  section  of  lands  is  a  parcel 
defined  as  to  quantity,  the  form  and  contents  of  which  are  re- 
gulated by  law,  yet  these  descriptive  terms  are  not  so  potent 
as  to  override  and  control  all  others  that  may  be  found  in  con- 
nection with  them.  Here  the  patent  conveys  eo  nomine  a 
quarter  section,  though  it  contains  in  fact  but  little  more  than 
half  that  quantity  according  to  the  official  survey;  these  latter 
terms  of  description  must  be  wholly  inoperative,  or  serve  to 
limit  the  land  granted  to  the  western  subdivision  of  the  sec- 
tion ;  that  the  latter  conclusion  is  the  most  consonant  to  rea- 
son and  authority  is  what  we  cannot  doubt.  [Cheny  v.  Slade's 
adm'r,  3  Murphy's  Rep.  82 ;  Blake  et  al  v.  Doherty  et  al,  5 
Wheat.  Rep.  359.J 

The  sales  of  the  Government  lands  are  mad©  according  to 
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subdivisions  of  sections,  or  fractions,  actually  made  on  the 
ground,  or  to  lines  traced  on  the  maps  prepared  in  the  office 
of  the  Surveyor  General;  hence,  a  patent  issued  to  a  purcha- 
ser, refers  to  the  official  plot  of  the  survey,  returned  to  the 
General  Land  Office,  and  according  to  this  will  the  patentee 
take. 

Supposing  the  subdivision  of  the  fraction  in  question  to 
have  been  made  according  to  law,  and  the  recital  of  the  quan- 
tity of  land  sold  to  Etheridge  will  show,  that  he  did  not  pur- 
chase a  quarter  section ;  and  if  the  official  plot  was  irregular 
it  should  have  been  set  aside  by  the  Department,  and  the  pro- 
per steps  taken  in  order  to  its  correction. 

Upon  a  view  of  the  case,  I  am  satisfied  that  the  subdivision 
of  the  fractional  section  was  in  conformity  to  law,  and  if  it 
was  not,  the  plaintiffs  cannot  recover  more  land  than  is  em- 
braced by  the  patent  under  which  they  claim.  The  conse- 
quence is,  the  judgment  of  the  Circuit  Court  is  affirmed. 


NOTE. — Judges  Goldthwaite  and  Ormond  being  inter- 
ested in  the  decision  of  this  case,  did  not  participate  therein. 


GRAY  V.  THACKER,  use,  &c. 

1.  When  the  husband  and  wife  are  sued  for  a  debt  of  the  wife,  while  sole,  th« 
judgment  must  be  against  both,  and  if  judgment  be  rendered  against  the  hus. 
band  alone,  it  will  be  reversed  on  error. 

Error  to  the  Circuit  Court  of  Coosa. 

Action  of  debt  commenced  by  the  defendant  against  the 
plaintiff  in  error  before  a  Justice  of  the  Peace. 
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The  warrant  is  against  William  M.  Gray,  to  answer  the 
complaint  of  J.  R.  Thacker  in  a  plea  of  debt,  executed  by 
Caroline  R.  Burton,  now  the  wife  of  the  said  "W.  M.  Gray. 
The  Justice  of  the  Peace  allowed  an  ofF-set  claimed  by  the  de- 
fendant and  rendered  judgment  in  his  favor. 

The  cause  being  carried  by  certiorari  to  the  Circuit  Court, 
the  plaintiff  filed  a  statement  of  his  cause  of  action  in  these 
words  : 

J.  R.  Thacker,  use,  &c. 
vs. 
William  M.  Gray  and  his  wife,  Caroline  Gray. 

Plaintiff  states  that  Caroline  Burton  njade  her  note,  payable 
to  the  plaintiff  for  twenty-one  dollars  and  fifty  cents,  for  value 
received,  dated  4th  February,  1839,  and  due  one  day  afterdate. 
Since  the  making  of  said  note,  and  before  the  commt:'n(  ement 
of  this  suit,  she  has  married  said  defendant,  whereby  he  be- 
came liable  to  pay  said  note  to  the  plaintiff.  Damage  fifty 
dollars. 

To  this  statement  the  defendant  craved  oyer  of  the  war- 
rant, and  pleaded  in  abatement  a  variance  between  the  war- 
rant and  the  statement,  in  this,  that  the  warrant  was  sued  out 
against  Gray  alone,  and  the  statement  was  against  him  and 
his  wife. 

To  this  plea  the  plaintiff  demurred,  which  the  Court  sus- 
tained, and  gave  judgment  for  the  plaintiff  for  the  debt. 

From  this  judgment  this  writ  is  prosecuted  by  the  defendant 
who  assigns  for  error — 

1.  The  judgment  of  the  Court  sustaining  the  demurrer. 

2.  In  giving  judgment  against  plaintiff  in  error. 

3.  In  giving  judgment  against  plaintiff  in  error  alone,  when 
the  statement  is  against  him  and  his  wife. 

« 
Pope,  for  plaintiff  in  error. 
Morris,  contra. 

ORMOND,  J. — We  consider,  that  in  accordance  with  the 
liberality  which  has  always  been  extended  towards  proceed- 
ings before  Justices  of  the  Peace,  by  this  Court,  the  warrant 
may  be  considered  as  sued  out  against  the  plaintiff  and  wife 
jointly,  and  that  the  statement  follows  the  warrant.  But  the 
18 
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judgment  being  against  the  defendent  alone,  cannot  be  sustain- 
ed. The  judgment  must  beagainst  all  who  are  partiesto  the  writ 
and  declaration;  and  especially  in  a  case  like  the  present,  where, 
if  the  judgment  were  properly  rendered,  in  the  event  of  the 
death  of  the  husband,  would  survive  against  the  wife,  but  as 
this  judgment  is  rendered  would  survive  against  the  represen- 
tative of  the  husband. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


WITHERS  V.  KNOX. 


I.  Where  the  contract  is  to  pay  a  sum  of  money  in  promissory  notes,  due  at  a  spe- 
cified time  and  to  be  endorsed  by  the  defendant,it  is  not  a  sufficient  breach  to  aver 
that  "  the  defendant,  though  often  requested,  has  not  paid  the  said  sum  of  money 
in  the  said  promissory  note  specified." 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county. 

Assumpsit  on  a  note  which  is  described  in  the  declaration 
as  bearing  date  the  20th  November,  1838,  whereby  the  defen- 
dant promised  to  pay  to  the  plaintiff,  for  value  received,  (it  be- 
ing for  six  mules  delivered  to  the  defendant,)  the  sura  of  eight 
hundred  and  fifty  dollars  in  notes  due  the  first  day  of  January 
then  next,  and  these  were  to  be  endorsed  by  the  defendant. 
The  breach  is  in  these  words — "  yet  the  said  defendant,  though 
often  requsted  so  to  do,  hath  not  as  yet  paid  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  promissory  note  specified, 
or  any  part  thereof." 

The  defendant  demurred,  and  the  Court  gave  final  judgment 
on  the  demurrer  in  favor  of  the  plaintiff.  The  defendant  in- 
sists that  this  judgment  is  erroneous. 

Thornton,  for  the  plaintiff  in  error,  cited  5  Dana,  HO ;  1 
Chitty  Plead.  365;  7  Dana,  171. 
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Clark,  contra,  relied  on  Brahan  v.  Debrell,  1  Stewart,  14 ; 
1  Chitty  Plead.  32 G. 

QOLDTHWAITE,  J.— The  breach  in  this  case  is  clearly 
insufficient.  The  contract  is  to  pay  a  certain  sum  in  promis- 
sory notes,  due  at  a  specified  time ;  the  money  could  not  be  de- 
manded on  this  contract  until  there  had  been  a  failure  to  de- 
liver notes  according  to  the  agreement,  therefore  an  averment 
that  the  money  was  not  paid,  is  not  sufficient  to  show  that  the 
contract  was  broken. 

It  is  said  by  Mr.  Chitty,  that  the  allegation  of  the  breach, 
must  obviously  be  governed  by  the  nature  of  the  stipulation. 
It  should  be  assigned  in  the  words  of  the  contract,  either  nega- 
tively or  affirmatively;  or  in  words  which  are  co-extensive 
with  the  import  and  eflfect  of  it.  [I  Chitty  on  Plead.  365.]' 
And  in  general,  if  a  breach  be  assigned  in  words  containing 
the  sense  and  substance  of  the  contract,it  is  sufficient.  [lb.  3G6.] 
The  sense  and  substance  of  this  contract  is  to  pay  promissory 
notes,  endorsed  by  the  defendant,  and  cannot  be  construed  as 
an  absolute  engagement  to  pay  a  sum  of  money,  without  a 
manifest  violation  of  the  intention  of  the  parties.  It  is  not  ma- 
terial to  consider  what  consequences  flow  from  the  breach  of 
this  contract,  with  respect  to  the  ascertainment  of  damages, 
because  that  is  not  the  matter  now  to  be  determined  :  the  only 
question  is  as  to  what  constitutes  a  breach  of  the  contract.  If 
the  form  of  the  instrument  was  slightly  varied,  and  so  as  to 
read,  "  to  pay  to  the  plaintiff  promissory  notes  to  the  amount 
of  eight  hundred  and  fifty  dollars,  due  on  the  first  January," 
it  would  free  the  subject  from  all  doubt ;  yet  in  that  form  the 
contract  would  have  no  term  involved  which  is  not  now  con- 
tained in  it,  and  consequently  must  be  the  same  in  its  legal 
effect. 

We  are  satified  the  declaration  is  not  sufficient  on  demurrer. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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CARTER  AND  CARTER  v.  PENN. 

1.  A  writing  with  a  scroll  in  which  is  written  the  word  *'  seal,"  at  the  end  of  the 
name  of  the  party  signing  it,  is  not  a  sealed  instrument ;  unless  it  appears  from 
its  body  that  the  parties  iniended  to  give  to  it  that  characler. 

2.  A  promissory  note  to  pay  a  sum  in  ''current  money  of  the  State  of  Alabama," 
is,  in  legal  effect,  an  undertaking  to  pay  in  gold  or  silver  coin. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

The  defendant  in  error  declared  against  the  plaintiffs  in  as- 
sumpsit on  a  promissory  note  made  by  them  on  the  26th 
March,  1840,  for  the  payment  of  the  sura  of  eight  hundred  and 
fifty-three  47-100,  current  money  of  the  State  of  Alabama,  to 
him,  one  day  after  date.  It  is  averred  that  the  money  in 
which  the  note  is  payable  is  of  the  value  of  the  sum  expressed 
in  the  note. 

The  defendant  pleaded  several  pleas,  and  on  the  trial  he  de- 
murred to  the  evidence.  From  the  demurrer  it  appears  that 
the  plaintiffs  adduced  a  note  in  these  words,  viz : 

"  One  day  after  date,  we  or  either  of  us  oblige  ourselves,  our 
heirs,  &c.  to  pay,  or  cause  to  be  paid,  unto  Thomas  Penn,  his 
heirs  or  assigns,  the  just  and  full  sum  of  eight  hundred  and 
fifty-three  dollars  and  forty-seven  cents,  current  money  of  the 
State  of  Alabama,  it  being  for  value  received,  this  26th  day  of 
March,  1840.  John  W.  Carter,  [seal.] 

Henrf  Carter,  [seal.]  '' 

It  was  also  proved  that  payment  of  the  note  was  demanded 
of  the  makers  before  suit  brought.  On  this  evidence  the  Cir- 
cuit Court  rendered  a  judgment  in  favor  of  the  plaintiff  for  the 
amoui*  of  the  note  and  interest. 

Chilton,  for  the  plaintiff  in  error. 
Moody,  for  the  defendant. 

COLLIER,  C.  J. — The  questions  raised  by  the  demurrer  to 
the  evidence.are — 1.  Was  not  the  writing  produced  at  the  trial  a 
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sealed  instrument?  2.  Was  the  plaintiff  entitled  to  recover 
the  full  amount  of  the  sum  expressed  on  its  face,  without  re- 
ference to  the  value  of  Alabama  currency? 

1.  By  the  act  of  the  2d  February,  1839,  it  is  enacted,  "That 
all  covenants,  conveyances,  and  all  contracts  in  writing,  which 
import  on  their  face  to  be  made  under  seal,  shall  be  taken, 
deemed  and  held  to  be  sealed  instruments,  and  shall  have  the 
same  effect  as  if  the  seal  of  the  party  or  parties  were  affixed 
thereto,  whether  there  be  a  scroll  to  the  name  of  such  party  or 
parties  or  not." 

Previous  to  the  passage  of  this  act,  it  was  necessary,  in  or- 
der to  constitute  a  seated  instrument,  not  only  that  it  should 
appear  from  the  body  of  the  writing  that  the  parties  intended 
thus  to  characterize  it,  but  it  was  also  necessary  to  accompany 
its  execution  with  a  scroll,  or  some  other  indicium  of  a  seal. 
[Lee  V.  Adkins,  Minor's  Rep.  187.]  The  only  change  in  the 
law  proposed  to  be  effected  by  the  statute,  was  to  dispense 
with  a  scroll  or  its  equivalent,  and  to  make  the  recognition  of 
the  parties  in  the  body  of  the  paper  that  it  was  sealed,  impart 
to  it  the  dignity  of  a  deed. 

2.  The  note  does  not  stipulate  for  the  payment  of  a  debt  in 
Bank  bills,  but  is  an  undertaking  to  pay  "current  money  of  the 
State  of  Alabama."  It  is  true  that  an  infinite  variety  of  commo- 
dities have  been  used  as  money  in  different  periods  and  coun- 
tries, [2  McC.  Com.  Die.  193,]  and  in  common  parlance  all  these 
different  representations  of  the  common  standard  of  value, 
have  been  designated  as  money.  But  the  notes  of  the  Banks 
which  are  not  redeemable  in  coin,  on  demand,  cannot,  with 
any  propriety  be  regarded  as  such ;  in  fact  the  best  Bank  paper 
passes  as  money  by  consent  only,  and  it  cannot  be  otherwise 
so  long  as  the  inhibition  of  the  Federal  Constitution  upon  the 
rights  of  the  Slates  to  dispense  with  gold  and  silver  as  the  only 
lawful  tender  continues  in  force. 

It  results  from  this  view,  that  the  judgment  of  the  Circuit 
Court  is  affirmed. 
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FORD  V.  FORD  et  als. 

1.  A  mnrriage  took  place  in  Virginia,  in  1797.  After  a  few  years  cohabitation  the 
husband  and  wife  separated — the  husband  left  the  State  of  Virginia,  came  to 
this  State,  and  in  1817  married  another  woman,  who  was  ignorant  of  the  first 
marriage,  and  who  had  two  children  by  her  supposed  husband ;  the  first  wife, 
after  the  separation,  had  two  illegitimate  children.     In   1837,  the  husband  by 

.  deed  conveyed  all  his  property,  real  and  personal,  to  trustees,  for  the  benefit  of 
the  second  wife  and  children,  reserving  to  himself  an  annuity  of  a  thousand  dol- 
lars a  year  during  his  life,  and  died  in  1839.  Upon  a  bill  filed  by  the  first  wif© 
to  set  aside  this  deed,  to  have  dower  allotted  to  her  in  the  real  estate,  and  for  her 
distributive  share  of  the  personalty — Held,  that  the  second  wife  and  children 
were  purchasers  for  a  good  consideration  of  the  property  conveyed  by  the  deed, 
and  that  as  their  equity  was  at  least  as  good  as  that  of  the  first  wife,  a  Court  of 
Chancery  would  not  interfere. 

2.  A  marriage  may  be  proved  by  cohabitation  as  man  and  wife,  reputation,  &c.  in 
all  cases  except  on  a  trial  for  bigamy,  or  in  an  action  oi  crim,  con. 

Appeal  from  the  Chancery  Court,  sitting  for  Madison 
county. 

This  was  a  bill  filed  by  the  plaintiff  in  error  against  the  de- 
fendant in  error.  The  bill  sets  forth  the  marriage  of  the  com- 
plainant with  Hezekiah  Ford  in  Virginia,  in  1797 — that  he 
abandoned  her  without  cause,  having  received  in  her  right  a 
considerable  property,  came  to  Alabama  and  entered  into  a 
pretended  marriage  with  the  defendant,  Nancy  N.  Ford,  and 
died  intestate  in  IS 39 — that  when  in  bad  health  and  for  the 
purpose  of  defrauding  complainant  he  made,  in  June,  1837,  a 
deed  of  trust  conveying  all  his  property  of  every  description  to 
trustees,  reserving  to  himself  an  annuity  of  one  thousand  dol- 
lars— at  his  death  the  property  to  go  principally  to  the  defen- 
dant and  her  two  children,  the  fruit  of  the  pretended  marriage. 
The  bill  charges  that  the  deed  is  testamentary  in  its  character, 
and  was  intended  to  operate  in  lieu  of  a  will,  to  defraud  com- 
plainant. That  with  the  same  fraudulent  intention  and  pur- 
pose, about  sixteen  months  before  his  death,  he  purchased  sev- 
eral tracts  of  land,  and  caused  the  title  to  be  made  to  the  de- 
fendant and  her  children,  without  any  consideration  therefor 
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on  their  part.  The  prayer  of  the  bill  is  that  the  deed  of  trust 
be  set  aside  and  cancelled,  and  that  the  complainant  have  her 
dower  allotted  her  out  of  the  realtj'',  and  for  her  distributive 
share  of  the  personal  estate. 

Defendant,  Nancy  N.  Ford,  denies  all  knowledge  of  the  first 
marriage,  but  admits  that  complainant  and  deceased  commen- 
ced living  together,  as  man  and  wife,  in  Virginia,  in  1797  ;  that 
complainant  was  unchaste,  and  that  the  deceased  abandoned 
her  and  came  to  this  State,  and  that  afterwards  she  had  illegit- 
imate children,  and  relies  on  a  statute  of  Virginia  by  which 
adaltery  is  made  a  forfeiture  of  dower — says  she  was  legally, 
married  to  Ford  in  1817,  without  any  knowledge  that  he  was 
married,  and  supposing  him  to  be  a  single  man — admits  the 
execution  of  the  deed  of  trust,  but  denies  the  fraudulent  intent, 
or  that  Ford  was  in  declining  health — that  the  deed  was  made  to 
dispose  of  his  property  instead  of  a  will,  but  not  as  his  will. 

The  answers  of  the  other  defendants  are  not  important. 

The  evidence  shows  the  want  of  chastity  of  complainant,  af- 
ter the  separation.  Her  marriage  with  Ford  is  proved  by  one 
witness  who  was  present — by  the  production  of  a  copy  of  the 
bond  preparatory  to  obtaining  a  license,  and  by  many  witnes- 
ses, of  reputation  and  cohabitation  as  man  and  wife. 

The  marriage  of  defendant  and  Ford  is  proved  to  have  been 
legally  solemnized  in  Madison  county,  in  1817,  and  that  Ford 
was  then  represented  to  be  a  single  man.  A  physician  proved 
the  health  of  Ford  to  be  bad  in  October,  1837 — that  he  knew 
his  situation  and  anticipated  a  speedy  death.  There  was  also 
record  evidence  of  the  property  received  by  Ford  in  right  of 
his  wife,  the  complainant. 

The  Chancellor  decreed  dower  to  the  complainant  out  of  the 
land  to  which  Ford  had  a  legal  title,  and  dismissed  the  bill  as 
to  the  residue. 

From  this  decree  the  complainant  appealed,  and  assigns  for 
error  the  dismissal  of  the  bill. 

McClung,  for  the  plaintiff  in  error.  The  adultery  of  the 
complainant  is  not  proved,  but  if  it  was,  is  no  bar  to  dower  at 
common  law,  and  the  common  law  is  in  force  in  this  State, 
having  never,  in  this  particular,  been  altered  by  statute. 

He  admitted  that  a  man  might  make  a  bona  fide  gift  of  his 
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property,  but  it  must  be  a  gift  ^' out  and  out^^ — that  is,  he 
must  not  reserve  an  interest  in  it,  to  defeat  the  complainant's 
right  under  the  statute.  [IQth  Vesey,  64  ;  2  Vernon,  202,  note 
3,  277, 612  ;  2  Story's  Eq.  94 ;  5th  Johns.  C.  5S9.]  He  insisted 
this  was  a  will  in  disguise,  the  form  of  a  deed  being  given  to  it 
to  prevent  the  complainants  right  of  dissent. 

Parsons,  contra.  The  misbehaviour  of  the  wife  destroys 
her  right  to  maintainance,  and  will  prevent  her  being  counte- 
nanced in  this  Court.  [2  Atkins,  97  ;  1  Roper,  271,282;  1 
Story's  Eq.  77.] 

He  insisted  that  the  cases  referred  to  on  the  custom  of  Lon- 
don were  not  analagous,  because,  under  that  custom,  the  wife 
and  children  were  considered  as  purchasers.  [1  Atkins,  275; 
2  ib.  97.] 

He  insisted  that  the  conveyance  by  the  deed  to  the  second 
wife  and  children  was  not  voluntary,  but  on  a  good  and  meri- 
torious consideration,  and  should  be  supported.  [Chitty  on 
Con.  215.] 

That  there  was  no  pretence  of  right  in  the  complainant  as 
the  lands  purchased  after  the  execution  of  the  deed  of  trust — 
that  as  to  them  Ford  had  neither  a  perfect  equity  nor  a  result- 
ing trust. 

ORMOND,  J.— This  bill  is  filed  by  the  plaintiff  in  error,  in- 
sisting that  she  was  lawfully  married  to  Hezekiah  Ford,  de- 
ceased, in  Virginia,  in  1797,  that  he  abandoned  her  a  few  years 
after,  having  received  in  her  right  a  considerable  property — 
that  he  came  to  this  State,  and  in  1817  entered  into  a  pretend- 
ed marriage  with  the  defendant,  Nancy  N.  Ford,  and  died  in- 
testate in  1839 — that  whilst  in  bad  health,  laboring  under  a  fa- 
tal chronic  disease,  and  in  contemplation  of  death,  to  defraud 
complainant,  he  conveyed  all  his  properly  of  every  description 
to  trustees,  for  the  benefit  of  his  last  wife  and  her  two  children, 
reserving  to  himself  an  annuity  of  a  thousand  dollars  a  year, 
during  his  life,  which  deed,  the  bill  alledges,  was  executed  in 
lieu  of  a  will,  and  to  take  eftect  at  his  death. 

It  was  argued  by  the  defendants  in  error,  that  there  was  no 
sufficient  proof  of  the  first  marriage.  Upon  an  indictment  for 
bigamy,  and  in  the  action  for  criminal  conversation,  the  fact  of 
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tlie  former  marriage  must  be  proved  by  the  production  of  the 
record  of  the  marriage,  or  by  a  witness  present  at  the  ceremo- 
ny. In  all  other  cases,  cohabitation  as  man  and  wife,  reputa- 
tation,  the  acknowledgment  of  the  parties  themselves,  their  re- 
ception as  man  and  wife  by  their  relations,  &c.  will  be  suffi- 
cient proof  of  the  fact,  or  at  least  raise  a  presumption,  thai  a 
marriage  in  fact  took  place  until  the-  contrary  is  shewn.  The 
proof  in  this  case  goes  far  beyond  those  presumptions  which 
afe  usually  held  proof  of  a  marriage  in  fact, and  leaves  no  doubt 
whatever  that  the  parties  were  legally  married,  as  stated  in 
the  bill. 

The  ground  of  the  claim  asserted  by  the  bill  is  that  the  deed 
in  favor  of  the  second  wife  and  the  fruit  of  that  connection,  is 
a  fraud  upon  the  rights  of  the  first  wife.  Whilst  it  is  admitted 
that  the  husband  might  have  made  a  perfect  gift  during  his  life 
of  all  his  personal  property,  and  thus  have  prevented  his  wife 
from  receiving  any  portion  of  it  under  the  statute  of  distribu- 
tions, it  is  insisted  that  such  gift  must  be  complete,  and  that  in 
this  case  the  reservation  of  a  thousand  dollars  a  year  during 
the  life  of  the  grantor,  shows  that  the  gift  was  not  bona  fidty 
but  merely  intended  to  defeat  the  rights  of  the  complainant. 

This  is  certainly  a  case  of  the  first  impression,  at  least  in  this 
country.  The  authorities  cited  in  support  of  the  view  taken 
by  the  counsel  for  the  plaintiff  in  error,  and  the  cases  in  2d 
Vernon,  which  arose  on  the  custom  of  London,  and  a  passage 
in  the  work  of  Mr.  Justice  Story  on  Equity,  upon  the  authori- 
ty of  a  recent  case  in  the  House  of  Lords,  which  he  states  as  a 
curious  case,  illustrating  the  extent  to  winch  Courts  of  Equity 
will  go  to  enforce  the  specific  performance  of  contracts  in  cases 
where  afraudulentevasion  is  attempted.  "If  a  person  covenants 
oragrees,or  in  any  other  maimer  validly  binds  himself  to  give  to 
A.  by  his  will,  as  much  property  as  he  gives  to  any  other  child, 
he  may  put  it  out  of  his  power  to  do  so  by  giving  all  his  pro- 
perty in  his  lifetime.  Or  if  he  binds  himself  to  give  to  A.  as 
much  as  he  gives  to  B.  by  his  will,  he  may  in  his  lifetime  give 
to  B.  what  he  pleases,  so  as  by  his  will  he  shall  give  to  A.  as 
much  as  he  gives  to  B.  But  then  the  gifts  that  he  makes  in 
his  lifetime  to  B.  must  be  out  and  out.  For  if  to  defraud  or 
defeat  the  obligation  he  has  thus  entered  into  he  gives  to  B. 
any  property,  real  or  personal,  over  which  he  retains  any  con- 
19 
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trol,  or  ill  which  he  reserves  an  interest  to  himself,  then,  in  or- 
der to  protect  the  agreement  or  obUgation  which  he  has  thus 
entered  into,  and  to  defeat  the  fraud  attempted  upon  that  agree- 
ment or  obUgation,  and  to  prevent  his  escaping  as  it  were  from 
his  own  contract.  Courts  of  Equity  will  treat  this  gift  to  B.  in 
the  same  manner  as  if  it  were  purely  testamentary,  and  were 
included  in  a  will.     [2  Story's  Eq.  94,  §786.] 

Without  at  all  questioning  the  authority  here  cited,  we  are 
of  opinion  that  this  case  is  entirely  dissimilar.  The  decision 
in  the  case  cited  by  Mr.  J.  Story,  was  made  on  the  ground  of 
contract,  the  performance  of  which  was  attempted  to  be  evad- 
ed ;  but  the  right  which  a  wife  has  to  a  portion  of  her  husband's 
personal  estate,  after  his  death,  is  not  in  the  nature  of  a  con- 
tract with  the  husband.  He  has  by  law,  during  his  life,  the 
most  absolute  and  unqualified  dominion  over  it.  The  only  re- 
striction which  has  been  imposed  on  him  in  favor  of  his  wife 
is  in  its  disposition  after  his  death  by  will.  It  is  difficult  then 
to  conceive  how  a  disposition  of  property  made  in  the  lifetime 
of  the  husband,  and  to  take  effect  immediately,  could  be  frau- 
dulent against  the  wife,  as  no  right  whatever  vests  in  the  wife 
until  his  death.  Her  title  is  derived,  not  from  contract,  but  is 
vested  in  her  by  law  and  has  no  existence  whatever  until  his 
death. 

It  is  not  necessary  to  consider  the  effect  of  the  cases  cited  on 
the  custom  of  London,in  which  certain  dispositions  of  property 
were  considered  in  fraud  of  the  custom,  nor  is  it  necessary  to 
enter  upon  the  inquiry  whether  there  is  not  a  distinction  be- 
tween the  right  vested  in  the  widow  and  children  by  the  cus- 
tom of  London  to  a  part  of  the  personal  estate  of  di  freeman  of 
the  city,  not  disposed  of  in  his  lifetime,  and  the  right  under  the 
statute  of  distribution,  because  we  are  of  opinion  that  the  sec- 
ond wife  and  her  children  are  not  mere  volunteers. 

The  beneficiaries  under  the  deed  sought  to  be  set  aside,  are 
those  who  had  the  highest  possible  claim  on  the  deceased — 
they  are  the  woman  whom  he  induced  to  unite  herself  with 
him  under  the  belief  that  she  was  becoming  his  wife,  and  the 
fruit  of  that  connection — to  provide  for  these  persons  he  was  un- 
der the  highest  possible  moral  obligation.  The  consideration 
therefore  for  the  deed  was  at  least  a  good  one.  Nor  would  it  be 
possible  for  a Courtof  Chancery, in  passing  on  the  relative  claims 
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of  the  first  and  second  wife,  to  hold  the  first  entirely  guiltless 
of  the  consequences  which  have  resulted  to  the  second,  from  her 
connection  with  Ford. 

Although  the  evidence  does  not  conclusively  point  to  the 
plaintiff  in  error  as  the  guilty  cause  of  the  separation,  yet  her 
conduct  since  that  event  has  been  such  as  at  least  to  cast  suspi- 
cion over  her  moral  character  before  that  time.  The  equity  of 
the  plaintift'  in  error,  abandoned  by  her  husband  near  forty 
years  since,  which  has  been  acquiesced  in  by  her  during  all 
that  time,  could  not,  in  a  Court  of  Equity,  in  any  possible  view 
stand  on  higher  ground  than  that  of  the  second  wife,  upon 
whom  no  imputation  can  be  cast,  and  who  was  ignorant  of  the 
rights  of  the  plaintiff  in  error,  if  any  she  had.  Conceding  then 
the  equities  to  be  equal,  under  the  circumstances  of  this  case, 
the  second  wife  and  her  children  must  be  considered  purcha- 
sers for  a  good  consideration,  and  as  such  entitled  to  hold  the 
property  at  least  against  all  whose  equity  is  not  superior. 

In  the  English  Chancery  a  decree  is  never  made  under  mar- 
riage articles  against  the  heir  at  law, even  when  otherwise  provi- 
ded for  by  the  ancestor,  unless  those  askingtheaidoftheCourtare 
such  as  the  settler  was  under  a  moral  obligation  to  provide  for, 
as  in  the  case  of  a  wife  and  children.  [See  the  cases  collected 
on  this  head  in  Atherly  on  marriage  settlements,  131  to  138.] 
These  cases  show  the  extent  to  which  a  Court  of  Chancery 
will  go  in  upholding  imperfect  settlements  in  favor  of  a  wife 
and  children,  even  against  so  favored  a  class  as  heirs  at  law  in 
England. 

The  argument  that  this  deed  is  a  will  in  disguise,  is  answer- 
ed by  the  deed  itself — it  was  an  irrevocable  disposition  of  the 
property  conveyed  by  it,  by  which  the  title  passed  immediate- 
ly out  of  the  grantor,  and  vested  in  the  defendants ;  it  was  there- 
fore clearly  not  testamentary  in  its  character.  The  imputation 
of  fraud  is  repelled  by  the  view  already  taken — that  the  grant- 
or was  under  a  high  moral  obligation  to  provide  for  those  to  be 
benefitted  by  the  deed. 

It  results  necessarily  from  this,  that  the  Chancellor  was  right 
in  refusing  dower  to  the  plaintiff  in  those  lands  purchased  for 
the  defendants  after  the  execution  of  the  deed,  the  legal  title  to 
which  was  never  in  the  husband. 

The  appeal  taken  in  this  case,  only  brings  to  our  notice  the 
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decision  of  the  Chancellor,  refusing  to  set  aside  the  deed  and 
to  allot  dower  in  the  lands  purchased  after  the  execution  of 
the  deed.  In  this  there  was  no  error,  and  his  decree  is  af- 
firmed. 


CARSON  v.The  bank  OF  THE  STATE  OF  ALABAMA 

1.  In  a  demurrer  to  evidence  it  was  stated  that  the  Cashier  and  assistant  Cashier 
deposed  that  they  believed,  and  had  no  doubt,  that  notice  of  nonpayment  of  a 
bill  was  deposited  in  the  post  office,  directed  to  the  drawer;  that  their  belief  did 
not  arise  from  any  recollection  of  the  fact,  as  connected  with  the  bill  sued  on, 
but  from  the  course  of  business  of  the  Bank — it  was  held  that  from  this  evidence 
a  jury  might  properly  infer  that  the  usual  course  of  business  of  the  Bank  furnish- 
ed sufficient  I'acts  to  warrant  this  belief;  and  if  the  party  against  whom  such  evi. 
dence  is  offered  omits  to  inquire  what  this  course  of  business  is,  he  will  not  after- 
wards be  heard  in  asserting  that  nothing  is  proved  by  it. 

2.  When  the  drawer  resides  in  the  vicinity  of  a  town  or  city,  a  letter  giving  notice 
of  nonpayment  deposited  in  the  post  office,  and  directed  to  him  at  the  same  towa 
or  city  where  the  letter  is  deposited,  is  sufficient  to  charge  him. 

Writ  of  Error  to  the  County  Court  of  Tuscaloosa  County. 

This  action  was  commenced  as  a  summary  proceeding,  by 
motion  under  the  statute  in  which  the  Bank  recovered  the 
amount  of  a  bill  of  exchange,  dated  at  Tuscaloosa,  and  paya- 
ble in  New  Orleans,  from  Carson,  as  its  drawer. 

The  judgment  of  the  Court  was  given  on  a  demurrer  to  evi- 
dence, and  the  proof  is  admitted  to  be  sufficient,  except  so  far 
as  it  relates  to  the  notice  of  nonpayment,  supposed  to  have  been 
given  to  the  defendant. 

The  proof  in  connection  with  this  matter  as  disclosed  by  the 
demurrer  was,  firstly,  the  protest  of  the  bill  under  the  hand  and 
seal  of  a  notary — but  the  protest  contains  no  statement  what- 
ever with  respect  to  notice.  Secondly,  of  the  testimony  of  two 
witnesses,  Hawn  and  Williams — the  first  of  whom  deposed 
that  at  the  maturity  of  the  bill  in  suit,  a  number  of  other  bills 
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besides  were  protested ;  that  he  received  a  package  of  notices 
of  protest  from  the  notary  at  New  Orleans,  and  handed  them 
to  Williams,  who  was  assistant  Cashier,  to  be  forwarded  by 
mail  to  the  parties ;  that  he  could  not  say  positively  tliat  noti- 
ces had  been  received  on  the  bill  in  suit,  or  that  such  were  put 
into  the  mail  at  New  Orleans  on  the  day,  or  the  day  after,  the 
bill  was  protested,  but  he  believed  they  had  been,  and  that 
they  had  been  received  here  in  due  course  of  mail,  which  was 
about  seven  or  eight  days;  which  is  the  usual  time  of  the  arri- 
val of  the  mail  from  that  place,  and  forwarded  immediately  to 
the  indorsers ;  that  his  conviction  of  these  facts  arose,  not  from 
any  recollection  of  the  facts  with  respect  to  the  particular 
bill  in  suit,  but  from  the  course  of  business  in  the  Bank. 

Williams,  the  other  witness,  deposed  that  he  was  the  assis- 
tant Cashier  at  the  time  of  the  maturity  of  the  bill  sued  on, 
that  he  recollected  a  large  package  of  notices  of  protest  had 
come  to  the  Bank  of  bills  protested,  [at  the  same  time  of]  the 
maturity  of  the  bill  sued  on;  that  he  had  no  doubt  of  having 
put  the  notice  of  the  protest  in  this  case  into  the  post  office  at 
Tuscaloosa,  directed  to  Carson  and  to  Ball,  (the  latter  is  a  subse- 
quent endorser  of  the  same  bill,)  at  Tuscaloosa  ;  that  he  did  not 
say  so  from  any  distinct  recollection  of  the  fact,  but  that  such 
was  the  course  of  business  in  Bank,  and  he  had  no  doubt  of  it; 
that  Carson  lived  about  five  miles  from  Tuscaloosa,  and  he  be- 
lieved Ball  and  his  family  were  then  residing  there,  although 
he  did  not  know  such  to  be  the  fact. 

Peck  and  Cochran,  for  the  plaintiff  in  error,  made  two 
points : 

1.  That  the  evidence  leads  to  no  conclusion  that  notice  was 
ever  given.  No  fact  is  stated  from  which  it  can  be  reasonably  in- 
ferred to  have  been  sent  by  the  Notary  to  Hawn,  the  Cashier. 
It  may  be  conceded  that  Hawn  and  Williams'  testimony  might 
raise  a  reasonable  presumption  that  they  discharged  their  duty, 
but  the  true  question  was  as  to  the  performance  of  an  act  by 
the  Notary  in  New  Orleans. 

2.  That  if  notice  was  put  in  the  post  office  at  Tuscaloosa, 
directed  to  Carson,  this  was  not  sufficient  to  charge  him  with- 
out showing  that  he  received  it. 

The  post  office  can  only  be  legitimately  used  for  the  trans- 
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mission  of  letters  from  one  place  to  another,  and  no  act  of  Con- 
gress or  other  competent  authority  imposes  the  duty  upon  the 
Post  Master  to  distribute  letters  directed  to  the  same  place. 
A  special  messenger  should  be  employed  in  such  a  case  as 
this,  to  give  personal  notice.  [Stevenson  v.  Primrose,  8  Por- 
ter, 157;  Ireland  v.  Kipp,  10  John.  490;  S.  C.  11  ib.  231; 
Bryden  v.  Bryden,  ib.  167  ;  Taylor  v.  Bryden,  8  ib.  173  ;  Ay- 
mer  v.  Beers,  7  Cowan,  705 ;  Sirk  v.  Cunningham,  ib.  395 ; 
Cuyler  v.  Wells,  4  Wend.  398. 

Porter,  contra,  argued  that  a  jury  might  properly  have  in- 
ferred that  the  course  of  proceeding  by  the  Bank,  through  its 
officers,  was  to  ascertain  at  the  return  of  bills,  that  notice  to 
charge  remote  parties  was  given.  The  demurrer  admits  all 
that  a  jury  can  infer.  [4  Wheeler's  C.  L.  340,  342  ;  1  Hill  N. 
Y.  470;  11  Wheat.  171.]  As  to  the  sufficiency  of  the  notice 
he  cited  15  Wend.  364;  4  Wend.  328;  11  John.  231 ;  2  Ala. 
Rep.  565;   i  Hill  N.  Y.  11,263. 

GOLDTHWAITE,  J.— 1.  At  first  we  were  strongly  inclin- 
ed to  think  that  the  record  did  not  disclose  any  evidence  which 
could  properly  warrant  a  jury  in  coming  to  the  conclusion  that 
notice  of  the  nonpayment  of  this  bill  was  sent  from  New  Or- 
leans to  Tuscaloosa,  but  subsequent  examination  and  reflec- 
tion has  satisfied  us  our  first  impressions  were  incorrect. 

Upon  a  demurrer  to  evidence,  the  Court  does  not  stand  in 
the  place  of  a  jury,  to  render  such  a  judgment  as  the  jury 
ought  to  have  done,  but  to  render  one  against  the  defendant  if 
the  jury,  from  the  evidence,  could  legally  have  done  so. — 
[Young  V.  Foster,  7  Porter,  420.] 

We  will  then  examine  the  case  upon  the  testimony,  to  see  if 
it  would  have  been  unreasonable  for  the  jury  to  infer  the  fact 
of  notice  from  the  other  facts  stated.  The  protest  was  proved, 
or  rather  it  proved  itself;  a  large  package  of  notices  of  protests 
of  bills  protested  at  the  same  time  was  received  by  the  Bank, 
in  due  course  of  mail,  and  these  were  handed  by  the  Cashier 
to  the  assistant  Cashier,  who  immediately  put  them  in  the  post 
office.  Both  the  witnesses  state  they  have  no  doubt  of  the 
fact  that  one  of  these  notices  was  for  the  defendant,  and  Wil- 
liams adds  that  it  was  directed  to  him  at  Tuscaloosa.     Neither 
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liad  any  particular  recollection  of  any  notice,  as  particularly 
applicable  to  this  bill,  but  both  derived  the  impression,  and 
their  belief  was  founded  oti  the  course  of  business  in  the  Bank. 
What  this  course  of  business  was  we  do  not  know,  nor  did  the 
jury,  but  a  question  from  the  plaintiff's  counsel  to  either  wit- 
ness, would  probably  have  elicited  the  fullest  information. 

It  may  be,  and  it  is  not  improbable,  unless  we  admit  the 
hypothesis,  that  matters  of  this  importance  are  most  loosely 
attended  to,  that  the  Cashier,  or  his  assistant,  on  the  return  of 
bills,  examines  the  correspondence,  to  be  certain  that  the  ne- 
cessary steps  are  taken  to  charge  remote  parties.  Such  a 
course  of  business,  if  pursued,  would  have  furnished  sufficient 
evidence  for  the  presumption  that  what  was  usual  to  be  done 
in  all  cases,  was  not  omitted  in  the  particular  one.  This  is  the 
usual  course  of  evidence  by  a  large  class  of  persons,  such  as 
public  officers,  notaries  and  clerks.  Where  the  business  per- 
formed by  them  is  of  great  extent,  it  is  highly  improbable  from 
the  nature  of  things,  that  any  precise  remembrance  shall  exist 
of  one  fact,  which  has  nothing  to  distinguish  it  from  a  multi- 
tude of  others  of  the  same  nature — hence  it  is  that  evidence  of 
this  general  character  is  admissible. 

Indeed  the  practice,  or  mode  of  examination  of  a  witness  of 
this  description  in  Court,  is  sufficient  to  show  that  inferences 
may  be  drawn  by  the  jury  from  the  omission  of  either  party  to 
ask  of  the  witness,  before  the  jury,  an  explanation  of  a  gene- 
ral matter.  One  illustration  will  suffice :  a  Notary  states  that 
he  has  no  remembrance  or  recollection  of  giving  a  notice  to  a 
named  person,  but  he  has  no  doubt  from  his  general  course  of 
business  that  he  did  so.  It  ought  not  for  a  moment  to  be  tol- 
erated that  the  party  against  whom  this  evidence  is  sought  to 
be  used,  shall  omit  to  inquire  of  the  witness  what  this  course 
of  business  is,  and  then  insist  that  nothing  is  proven.  There 
could  be  no  jury  empannelled  that  would  not  render  a  verdict 
on  such  evidence,  and  their  inference  would  be  perfectly  le- 
gitimate and  proper. 

In  the  present  case,  if  a  sifting  examination  had  taken  place 
as  to  the  course  of  business  in  the  Bank,  certain  results  must 
have  flowed  from  it.  It  would  either  have  appeared  that  the 
mode  was  so  accurate  as  to  produce  belief,  and  leave  no  doubt, 
as  it  seems  to  have  done  upon  tlie  minds  of  the  witnesses,  or 
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it  would  have  shown  such  a  loose  and  inaccurate  practice,  as 
could  have  no  tendency  either  to  convince  them  or  the  jury  of 
any  fact  respecting  the  notice. 

Upon  the  entire  case  then,  we  conclude,  as  the  jury  in  all 
probability  would  have  done,  that  a  notice  was  sent  to  the  de- 
fendant, through  the  post  office  at  Tuscaloosa. 

2.  This,  however,  is  insisted  not  to  have  been  the  proper 
mode  to  charge  him,  unless  the  actual  receipt  of  notice  by  him 
was  shown,  which  is  not  pretended.  One  of  the  principal  ar- 
guments urged  to  sustain  this  view  is,  that  the  deposite  of  such 
a  notification  in  the  post  office,  imposed  no  duties  on  the  Post 
Master  with  respect  to  it.  This  assumption  is  unfounded,  be- 
cause the  36th  section  of  the  act  of  Congress  of  the  3d  March, 
1S25,  provides  that  "for  every  letter  lodged  at  any  post  office 
not  to  be  carried  by  post,  but  to  be  delivered  at  the  place  where 
it  is  so  lodged,  the  Post  Master' shall  receive  one  cent  of  the 
person  to  whom  it  shall  be  delivered."  In  the  regulations  of 
the  post  office  these  are  called  box  letters.  With  respect  to 
the  general  law  upon  the  subject  of  giving  notice  through  the 
post  office,  it  is  entirely  of  mercantile  origin,  and  is  sufficiently 
elastic. 

In  the  case  of  Stephenson  v.  Primrose,  [8  Porter,  155,]  it 
was  held  by  this  Court,  that  where  the  parties  all  resided  in 
the  same  city,  notice  could  not  be  given  through  the  medium 
of  the  post  office,  there  being  no  evidence  in  that  case  to  show 
its  receipt  by  the  person  sought  to  be  charged. 

The  same  principle  seems  to  govern  the  case  of  Ireland  v. 
Kipp,  [10  John  490.]  The  rule  in  England  seems  to  be  differ- 
ent, at  least  so  far  as  the  city  of  London  is  concerned,  for  there 
notice  sent  by  the  two-penny  post  is  held  to  be  sufficient, 
whether  the  parties  reside  near  or  at  a  distance  from  each 
other.  [Chitty  on  Bills,  504,  and  cases  there  cited:  1  Camp. 
246;  9  East  347;  2  Camp.  203,  633.]  It  is  evident  that  nei- 
ther the  case  of  Stephenson  v.  Primrose  or  Ireland  v.  Kipp, 
warrant  the  exclusion  of  the  post  as  a  means  of  giving  notice, 
when  the  person  sought  to  be  charged  does  not  reside  in  the 
same  town  or  city  with  the  holder — to  require  notices  in  such 
cases  as  this,  and  those  similar  to  it,  to  be  given  personally 
would  in  all  cases  involve  the  expenses  of  a  special  messenger. 
Under  the  operation  of  such  a  rule  as  is  contended  for,  the 
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Bank  might,  and  frequently  would,  employ  more  messengers 
than  clerks.  We  can  see  no  reason  for  declaring  that  notice 
may  not  be  given  through  the  post  office,  whenever  the  party 
sought  to  be  charged  does  not  reside  in  the  same  town  or  city 
with  the  holder — in  all  such  cases  it  is  sufficient  to  show  the 
notice  sent  by  that  mode,  although  it  is  directed  to  the  person 
sought  to  be  charged,  at  the  same  post  office  where  it  is  de- 
posited. 

Our  conclusion  is  that  the  judgment  on  the  demurrer  is  free 
from  error,  and  it  is  affirmed. 


WATKINS  ET  AL  V.  OAYLE,  use,  &c. 

1.  A  writ  issued  against  several,  which  was  returned  "executed,"  as  to  all ;  after 
a  judgment  by  default  was  rendered,  the  sheriff  mero  motu  amended  his  return, 
80  as  to  make  it  appear  that  the  writ  was  executed  on  one  of  the  defendants,  and 
returned  non  est  inventus  as  to  ihe  others.  Held,  that  the  erasure  of  the  sherifTa 
amendment  by  the  Court  to  which  the  suit  was  brought  was,  under  the  circum- 
stances, allowable. 

Writ  of  Error  to  the  County  Court  of  Sumter. 

A  writ  was  issued  at  the  suit  of  the  defendant  in  error 
against  the  plaintifls,  founded  on  a  promissory  note,  and  was 
returned  "  executed."  The  plaintiff  below  declared  against 
all  the  defendants,  and  a  judgment  by  default  was  rendered 
against  them.  After  judgment,  and  at  the  same  term,  an  en- 
try was  made  as  follows:  "It  appearing  to  the  Court  in  this 
case,  that  the  sheriff  has,  since  the  judgment,  amended  his  re- 
turn, so  as  to  change  and  materially  alter  said  judgment ;  upon 
motion  of  plaintiff's  counsel  it  is  ordered  by  the  Court,  that  the 
sheriff  cannot  alter  and  amend  his  return  so  as  to  disturb  the 
judgment  in  this  case,  and  that  said  amended  return  be  erased." 
The  amendment  made  by  the  sheriff  went  to  show  that  the 
20 
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writ  was  executed  on  Needham  Watkins  only,  and  that  his 
co-defendants  were  not  found. 

Reavis,  for  plaintiff  in  error.  A  sheriff  may  amend  his  re- 
turn at  any  time,  according  to  the  truth.  [Moreland  v,  Ruffin, 
Minor's  Rep.  18;  Brandon  v.  Snow  &  Cunningham,  2  Stew. 
Rep.  255,  Hefflin  V.  McxMinn,  2  Stew.  Rep.  492;  Philips  v. 
Smith,  1  Str.  Rep.  139;  see  also  11  Mass.  Rep.  477] 

The  writ  being  executed  on  one  of  the  defendants  only,  it 
was  irregular  to  take  judgment  against  the  others;  and  the 
judgment  should  have  been  corrected,  so  as  to  conform  to  the 
sheriff's  return,  instead  of  vacating  the  amendment  made  by 
him.  [Smith  &  Howell  v.  Winthrop,  Minor's  Rep.  425 ;  see 
also  3  Stewart's  Rep.  134;  9  Porter's  Rep.  425;  2  Ala.  Rep. 
164.] 

Steele  &  Metcalp,  for  the  defendants.  The  amendment 
made  by  the  sheriff  to  his  return  was  properly  erased.  All 
the  cases  cited  by  the  counsel  for  the  plaintiff  in  error,  show 
that  such  amendments  are  allowable  only  for  the  purpose  of 
sustaining  judgments,  or  acts  done,  but  never  where  the  effect 
is  to  annul  judgments,  or  injuriously  affect  the  rights  of  others. 
It  is  discretionary  with  Courts  either  to  allow  or  refuse  amend- 
ments, and  an  appellate  Court  will  not  revise  any  decision  in 
regard  to  them.  [9  Porter,  687;  1  Harris  &  J.  471;  3  Cow. 
44;  4ib.  455;  iCaine's,  9;  1  John.  Cases,  410;  I  Peters  139; 
5  Cranch,  15  ;  6  Taunt.  Rep.  19  ;  2  Peters'  Con.  Rep.  175,  347; 
11  Wheat.  280,  502;  3  Greenleaf,  183,219;  9  Wheat.  576; 
2  S.  &  Rawle,  29;  l  Binney,  369;  2  Wash.  203;  6  Cranch, 
206;  3  Peters,  12;  10  Conn.  400;  13  Mass.;  4  Dev.  492;  4 
Conn. ;  2  Stew.  492 ;  Minor,  18 ;  2  Stew.  255 ;  1  Strange,  139 ; 
1 1  Mass.  477.] 

COLLIER,  C.  J. — It  does  not  appear  that  either  of  the  de- 
fendants sought  to  have  the  sheriff's  return  corrected,  but  the 
amendment  was  made  by  him  mero  motu,  and  without  leave 
of  the  Court,  after  a  judgment  had  been  rendered  in  favor  of 
the  plaintiff,  upon  the  hypothesis  that  the  return,  as  indorsed 
upon  the  writ,  was  not  according  to  the  truth.  Under  such 
circumstances  we  think  the  amendment  was  properly  rejected. 
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By  certifying  the  execution  of  the  process,  the  sheriff  prevent- 
ed the  plaintiff  froni*  taking  measures  to  bring  in  the  parties 
who  were  not  served,  induced  him  to  declare  against  all  who 
were  sued,  and  to  take  a  judgment  by  default  accordingly. 
The  effect  of  an  allowance  of  the  amendment  would  have  been 
to  make  the  judgment  erroneous,  and  consequently  subject  to 
reversal ;  and,  perhaps,  as  no  alias  writ  was  sued  out  previous 
to  the  trial  term,  as  to  the  defendants  not  served  with  process, 
the  cause  would  be  discontinued,  and  in  order  to  bring  them 
in,  it  would  be  necessary 'to  submit  to  a  nonsuit  and  commence 
anew.  Policy,  we  think,  requires  that  as  sheriffs  necessarily 
possess  extensive  powers,  strict  rules  should  be  laid  down  for 
the  direction  of  their  official  acts.  And  where  inconvenience 
as  great  as  that  which  would  result  from  the  mere  carelessness 
or  neglect  of  the  officer,  in  this  case,  is  occasioned,  he  should 
abide  the  consequences.  [See  Means  v.  Osgood,  7  Greenl. 
Rep.  146  ;  Emerson  v.  Upton,  9  Pick.  Rep.  167,  and  cases 
there  cited.] 

An  application  by  an  officer  to  correct  his  return  of  process, 
in  general  addresses  itself  to  the  discretion  of  the  Court,  to  be 
allowed  or  denied  according  to  circumstances.  In  such  case 
the  decision  of  the  primary  Court  ii?  conclusive,  and  not  subject 
to  revision  on  error.  We  have  repeatedly  held  such  to  be  the 
law,  in  respect  to  amendments  of  the  process  and  pleading,  and 
we  cannot  conceive  a  difference  in  principle  between  these  ca- 
ses and  the  present.  [See  also  Mandeville  et  al  v.  Wilson,  5 
Cranch's  Rep.  15;  Bailey  v.  Musgrove,  2  Serg.  &  R.  29;  3 
Phil.  Ev.  C.  &  H.  ed.  1094,  and  cases  there  cited.]  Whether 
if  the  motion  for  leave  to  the  officer  to  amend  his  return  had 
been  submitted  by  the  parties  not  served  with  process,  its  al- 
lowance or  refusal  would  have  been  discretionary  with  the 
Court,  we  will  not  undertake  to  determine. 

We  have  only  to  add  that  the  judgment  is  affirmed. 
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LAWSON  V.  OREAR. 

1.  By  a  purchase  of  land  at  sherifPs  sale,  the  purchaser  is  invested  with  the  title 
of  the  defendant  in  execution.  If,  therefore,  the  defendant  is  a  tenant,  his  land- 
lord cannot  be  permitted  to  become  a  co-defendant. 

2.  The  original  record  of  a  suit  is  competent  evidence,  although  an  exemplified 
copy  would  have  been  sufBcient. 

3.  Where  a  fieri  facias  is  received  by  a  sheriff,  before  his  term  of  office  expires, 
and  without  any  action  thereon  by  him,  is  handed  over  to  his  successor,  the  latter 
must  execute  the  writ. 

Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  trespass  to  try  title  by  the  defendant 
against  the  plaintiff  in  error.  ** 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appears  that 
the  defendant  claimed  to  be  but  a  tenant  of  one  John  Lawson 
— that  John  Lawson  produced  in  Court  regular  title  papers 
showing  that  at  the  time  of  the  judgment  and  up  to  the  pre- 
sent time,  he  has  held  the  title  for  the  premises  sued  for,  by 
deed  from  James  Lawson,  the  original  proprietor,  and  that  the 
defendant  was  in  possession  as  his  tenant,  and  on  this  proof 
moved  the  Court  that  he,  as  landlord  of  the  defendant,  be  per- 
mitted to  make  himself  a  party  and  defend  with  the  said  Ro- 
bert— which  motion  the  Court  overruled,  and  defendant  ex- 
cepted. 

The  plaintiff  read  in  evidence  a  deed  from  the  sheriff  to  him, 
for  the  premises  in  question,  in  virtue  of  a  levy  on  an  execu- 
tion from  the  County  Court  of  Talladega,  and  sale  to  him,  and 
produced  in  Court  the  Record  Books  of  the  County  Court,  and 
offered  to  prove  by  the  Clerk  that  they  were  the  Record  Books 
of  the  County  Court,  and  to  read  therefrom  the  judgment  un- 
der which  the  land  was  sold,  to  which  the  defendant  objected, 
but  the  Court  permitted  the  proof  to  be  made,  and  the  evi- 
dence to  go  to  the  jury. 

The  plaintiff  then  offered  to  read  in  evidence  a  writ  of  fieri 
facias,  which  issued  on  said  judgment,  on  which  were  the  fol- 
lowing indorsements:  *'Rec'd  in  office  23d  February,  1S39 — 
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William  Blythe,  sheriff."  "  Rec'd  in  office  6th  March,  1839— 
D.  A.  Griffin,  sheriff— and  levied  4th  April,  1839,  on  the  fol- 
lowing property,"  &c.,  describing  the  premises  sued  for — then 
follows  a  return  of  advertisement  of  the  sale,  notice  to  the  de- 
fendant, and  sale  to  the  plaintiff. 

It  was  proved  that  D.  A,  Griffin  was  sheriff  of  Talladega 

county  from  and  after  the day  of  March,  1839,  at  which 

time  the  term  of  office  of  William  Blythe,  late  sheriff,  ex- 
pired. 

The  defendant  objected  to  the  reading  of  the  execution  and 
the  indorsement  of  levy  and  sale,  on  the  ground  that  th^  exe- 
cution having  been  in  thehandsof  Blythe,  late  sheriff,  officially, 
should  have  been  by  him  returned,  and  that  it  conferred  no 
authority  upon  Griffin,  his  successor,  but  the  Court  overruled 
the  objection,  and  permitted  the  evidence  to  go  to  the  jury. 
Verdict  being  rendered  for  the  plaintiff,  the  defendant's  coun- 
sel moved  in  arrest  of  judgment,  on  the  following  grounds: 

1.  Because  the  original  papers  and  record  of  the  County 
Court  were  read  in  evidence. 

2.  In  permitting  the^  ya.  and  levy,  and  sale  under  it,  to  be 
read  to  the  jury — which  motion  the  Court  overruled.  The 
defendant  prosecutes  this  writ  of  error,  and  for  cause  of  error 
assigns  the  matters  contained  in  the  bill  of  exceptions. 

McClung,  for  plaintiff  in  error  submitted  the  cause. 

Chilton,  for  defendant  in  error,  cited  1  Ala.  Rep.  359,  540 ; 
13  Johns.  97;  1  Philips  on  Ev.  383;  1  Stra.  210;  2  Gilbert's 
Ev,  8 ;  2  Porter's  Rep,  480. 

ORMOND,  J. — As  a  general  rule,  a  defendant  in  ejectment 
may  set  up  an  outstanding  title  in  another,  and  the  landlord 
may  be  permitted  to  defend  as  a  co-defendant,  but  by  a  pur- 
chase at  sheriff's  sale,  the  purchaser  acquires  such  title  only  as 
the  defendant  in  execution  had  in  the  premises— if  he  was  a 
tenant,  the  purchaser  will  be  a  tenant  also  ;  and  in  a  suit  by 
the  landlord  against  him,  will  not  be  permitted  to  dispute  his 
title.  The  reason  of  the  rule,  therefore,  ceases,  in  such  a  case. 
[See  Avent  v.  Read,  2  Porter,  480,  where  the  law  was  thus 
held.] 
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The  rule  that  the  best  evidence  must  be  produced,  has  been 
relaxed  in  the  case  of  Records,  from  the  necessity  of  the  case, 
and  secondary  evidence,  by  an  exemplified  copy,  admitted. 
Bui  it  would  be  strange  if  in  cases  where  the  original  can  be 
produced,  it  should  be  rejected  because  the  inferior  evidence 
of  the  fact  was  not  offered.  It  cannot  admit  of  doubt  that  the 
evidence  was  properly  admitted,  although  an  exemplification 
of  the  record  would  also  have  been  competent  testimony. 

The  execution  upon  which  the  lands  in  this  case  were  sold, 
came  to  the  hands  of  the  late  sheriff  a  short  time  before  the  ex- 
piration of  his  term  of  office,  and  without  any  action  thereon 
by  him,  was  handed  over  to  his  successor,  who  proceeded  to 
levy  and  sell.  This  proceeding  was  strictly  correct.  The  old 
sherifi"  not  having  acted  upon  the  writ  had  no  power  to  pro- 
ceed thereon  after  the  expiration  of  his  term  of  office,  and  the 
duty  devolved  on  his  successor,  to  whom,  as  the  executive  of- 
ficer of  the  law,  it  was  addressed.  This  precise  question  was 
determined  by  this  Court  in  the  case  of  Bondurant  et  als  v. 
Buford,  f  1  Ala.  Rep.  360.] 

There  is  no  error  in  the  judgment  of  the  Court,  and  it  is 
therefore  affirmed. 


McRAE,  Adm'r.  v.  PEGUES,  Adm'r. 

1.  The  defendant  in  error  cannot  object  to  a  reversal  on  the  ground  that  the  inter- 
est  of  the  plaintiff  in  the  matter  of  Htiga*ion  was  not  propounded  in  the  Court  be- 
low. In  cases  where  distribution  is  sought  in  the  Orphans'  Court,  it  is  the  cor- 
rect practice  for  the  plaintiff  to  set  out  his  right  to  distribution  ;  if  he  neglects  to 
doso,  the  administrator  may  compelhim  to  do  it  by  filing  an  exception  ;  but  if 
this  is  omitted,  he  cannot  afterwards,  on  error,  question  the  right. 

2.  Proof  by  the  grantee  of  a  deed  that  he  deposited  it  in  a  post  office,  directed  to 
another,  at  a  different  office,  and  this  person  deposes  that  he  never  received  it — 
afterwards  application  is  made  personally  to  both  the  post  offices,  and  also  to  the 
General  Post  Office  by  letter,  and  the  deed  is  not  found,  this  is  sufficient  to  let  in 
secondary  evidence. 
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3.  Parol  evidence  of  the  contenis  of  a  deed  is  improper,  when  it  is  shown  that  the 
party  offering  it  is  in  possession  of  a  true  copy. 

4.  A  voluntary  deed,  if  delivered  to  the  donee,  will  pass  the  title  to  slaves,  as  be. 
tween  the  donor  and  his  representatives,  although  not  proved  or  acknowledged, 
as  required  by  the  statute  of  frauds. 

5.  A  deed  of  gift,  if  delivered  to  the  donee,  will  pass  the  title  to  slaves  as  effectuallf 
as  if  the  slaves  themselves  were  delivered. 

Writ  of  Error  to  the  County  Court  of  Macon. 

The  proceedings  in  this  case  are  so  defective  as  not  to  show 
with  certainty,  the  right  of  the  plaintiff  to  institute  the  inquiry 
upon  which  the  judgment  of  the  Court  below  was  given.  It 
may  be  inferred,  however,  from  the  caption  of  the  case,  that 
he  claims  as  administrator  of  the  estate  of  Elmira  Outlaw,  who 
was  the  widow  of  B.  N.  Pegues,  deceased,  and  as  such  enti- 
tled to  a  distributive  share  of  his  estate.  The  suit  grows  out 
of  a  suggestion  that  certain  slaves  came  to  the  possession  of  the 
defendant,  as  administrator  of  B.  N.  Pegues,  belonging  to  his 
estate,  which  have  not  been  distributed  or  accounted  for  by  the 
defendant. 

The  defendant,  in  his  answer  to  the  plaintiff's  suggestion, 
contends  that  these  slaves  were  given  to  divers  persons,  by  a 
deed  of  gift  executed  by  his  intestate  in  his  lifetime,  and  that 
by  virtue  of  it,  the  donees,  at  his  death,  took  possession' of  the 
slaves. 

The  issue  formed  between  the  parties  on  this  suggestion  and 
answer,  was  tried  by  a  jury,  which  returned  a  verdict  for  the 
defendant,  upon  which  judgment  W£is  given  in  his  favor. 

At  the  trial  the  defendant  introduced  one  Rainer  as  a  wit- 
ness to  prove  the  execution  of  the  deed,  a  copy  of  which  is 
exhibited  in  the  pleadings.  This  witness  testified  that  he  saw 
a  deed  executed  by  B.  N.  Pegues,  in  the  spring  of  1836,  to 
Wade  H.  Greening  and  others,  and  to  which  he  was  a  subscri- 
bing witness;  this  deed  was  delivered  lo  John  S.  Greening,  one 
of  the  grantees. 

This  witness  stated  that  the  deed  was  acknowledged  before 
him,  as  a  Justice  of  the  Peace,  but  did  not  state  there  was  any 
other  witness  to  the  deed. 

John  S.  Greening  was  then  called  to  prove  the  loss  of  the 
deed ;  and  lie  testified  the  deed  was  delivered  to  him  by  B.  N. 
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Pegues,  and  by  the  witness  deposited  in  the  post  office,  at 
Cambridge,  Dallas  county,  directed  to  the  Clerk  of  the  County 
Court  of  Dallas  county,  at  Cahawba.  The  witness  had  forgot 
whether  he  paid  the  postage  or  not,  but  he  had  not  paid  the 
Clerk  to  record  the  deed.  Subsequently  he  called  at  the  Clerk's 
office  and  made  inquiry  for  the  deed,  when  he  was  informed 
by  the  Clerk  that  it  had  not  been  received  by  him.  Witness 
then  called  at  the  post  office  at  Cambridge,"  and  was  informed 
the  deed  was  not  there.  Some  eighteen  months  or  two  years 
afterwards  he  wrote  to  the  Post  Office  Department,  making  in- 
quiry as  to  the  deed,  and  was  then  informed  it  was  not  to  be 
found  among  the  dead  letters  in  the  Department.  James  D. 
Craig  then  testified  that  he  had  been  Clerk  of  the  County  Court 
of  Dallas  county  from  1828  to  1840,  and  had  never  received  a 
letter  from  John  S.  Greening  containing  the  deed  referred  to. 
That  when  Greening  applied  to  him  for  the  deed,  he  applied 
to  the  post  office  at  Cahawba,  but  could  hear  nothing  about  it, 
nor  has  he  ever  been  able  to  find  it.  On  this  evidence  the  de- 
fendant was  permitted  to  prove  the  contents  of  the  deed,  al- 
though opposed  by  the  plaintiff.  The  deed  exhibited  in  the 
pleadings  is  as  follows  : 

"Know  all  men  by  these  presents,  that  I,  Badaegood  N. 
Pegues,  of  the  county  and  State  aforesaid,  for  and  in  conside- 
ration of  the  natural  love  and  affection  I  have  and  entertain 
for  Wade  H.  Greening,  the  legal  heir  of  Eldridge  S.  Greening, 
late  deceased,  Rufus  W.  Greening,  John  S.  Greening,  John  S. 
Pegues,  in  right  of  his  wife  Elizabeth,  formerly  Elizabeth 
Greening,  Thomas  T,  Guy,  in  right  of  his  wife  Mary  W.  Guy, 
formerly  Mary  W.  Greening,  and  William  G.  Cato,  in  right  of 
his  wife  Beatrix  S.  Cato,  formerly  Greening,  brothers  and  sis- 
ters of  my  late  wife,  Amanda  P.  Pegues,  formerly  Amanda  P. 
Greening,  and  for  and  in  consideration  of  the  sum  of  one  dol- 
lar to  me  in  hand  paid,  the  receipt  whereof  is  hereby  acknow- 
ledged, have  given  and  granted,  and  by  these  presents  do  give, 
grant  and  confirm  unto  the  said  Wade  H.  Greening,  (and  the 
other  grantees,  again  naming  them,)  their  heirs  and  assigns 
forever,  the  following  negco  slaves,  (which  said  slaves  are  to 
remain  in  my  possesion  during  my  natural  life,  or  until  I  may 
endeavor  to  remove  them  out  of  the  State,)  and  then  to  descend 
to  the  said  Wade  H.  Greening,  (here  the  grantees  are  again 
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named,)  and  their  heirs,  viz:  one  negro  man  slave  called  Ben, 
two  negro  boy  slaves  named  Major  and  General,  and  a  negro 
girl  slave  called  Lucy,  together  with  her  increase.  And  I  do 
lierel>y  bind  myself,  my  heirs,  executors,  administrators  ancl 
assigns,  to  warrant  and  forever  defend  the  title  to  the  above 
described  slaves,  to  the  said  Wade  PI.  Greening,  (here  the 
grantees  are  again  named,)  their  heirs  and  assigns  forever, 
free  from  the  claims  of  each  and  every  person. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 

this  —  day  of ,  eighteen  hundred  and  thirty. 

B.  N.  Pegues,  (seal.) 

Signed,  sealed  and  delivered  in  presence  of — 

Acknowledged  before  Thomas  G.  Rainer,  a  Justice  of  the 
Peace. 

The  plaintiff  then  requested  the  Court  to  charge  the  jury —   , 

1.  That  delivery  is  essential  to  the  validity  of  a  gift  of  per- 
sonal property,  and  without  such  delivery  the  title  does  not 
pass.  The  delivery  must  also  be  according  to  the  nature  of 
the  thing  given. 

2.  That  actual  delivery  of  possession  is  an  essential  ingredi- 
ent in  a  gift  of  personal  property,  and  a  gift  only  becomes  per- 
fect by  an  actual  delivery  and  acceptance. 

3.  That  when  gifts  of  personal  property  are  made  by  deed, 
the  deed  must  be  proved  and  recorded  within  twelve  months 
after  the  execution  thereof,  unless  possession  really  and  bona 
fide  remain  with  the  donee. 

These  charges  were  severally  refused,and  instructions  given 
that  if  the  gift  was  made  by  deed,  the  delivery  of  the  deed 
transferred  the  right  to  the  property,  and  would  be  valid  be- 
tween the  parties  and  tlieir  representatives,  without  an  actual 
delivery  of  the  property ;  and  if  the  deed  contained  a  stipulation 
that  the  possession  of  the  property  should  remain  with  the  do- 
nor during  his  lifetime,  the  possession  so  remaining  is  consis- 
tent with  the  deed,  and  a  delivery  of  the  property  was  not  ne- 
cessary to  vest  a  good  title  in  the  donees. 

The  p-laintiff  excepted  to  the  charge  given,  as  well  as  the  re- 
fusad  to  give  those  requested,  and  also  to  the  admission  of  se- 
condary evidence  of  the  deed.     The  action  of  the  Court  on 
these  several  matters  is  assigned  as  error. 
31 


162  ALABAMA. 

McRafei  Adm'r.  v.  Pegues,  Adtn'r. 

Crabb,  for  the  plaintiff  in  error,  insisted  that  the  original 
deed  ought  to  heve  been  proved  to  have  been  duly  executed, 
before  secondary  evidence  of  its  contents  could  be  legally  ad- 
mitted. [1  Phil.  Ev.  452,]  This  course  was  not  pursued,  nor 
was  the  deed  itself  so  executed  as  to  render  it  valid.  The  sta- 
tute requires  such  a  deed  to  be  acknowledged  or  proved  in 
Court.     [Digest,  207;  1  Ala.  Rep.  52  ;  2  ib.  117,  648.] 

The  loss  of  the  original  deed  ought  to  have  been  clearly 
shown,  and  a  diligent  and  thorough  search  made  for  it.  The 
loss  being  established,  a  copy  of  the  deed,  if  in  existence,  as  it 
was  in  this  case,  ought  to  have  been  introduced  instead  of 
parol  evidence  of  the  contents.  [1  Phil.  Ev.  437;  Riggs  v. 
Taylor,  9  Wheat.  435] 

But  no  evidence  could  warrant  the  admission  of  this  deed 
to  the  jury.  It  is  a  nude  pact,  and  the  consideration  express- 
ed is  neither  good  nor  valuable.  Independent  of  this,  it  is 
void  for  the  want  of  the  prerequisites  enumerated  by  the  sta- 
tute of  frauds.     [Digest,  201. '\ 

In  refusing  to  give  the  charges  requested,  as  well  as  on  that 
given,  the  Court  erred  in  the  face  of  the  common  law,  statute 
law,  and  the  decisions  of  this  Court. 

Brown,  contra,  relied  on  the  case  of  Swift  v.  Fitzhugh,  [9 
Porter,  40,]  to  show  that  the  preliminary  proof  of  the  loss  of 
the  deed  was  sufficient. 

As  to  the  validity  of  the  deed  to  operate  as  a  gift,  and  thus 
pass  the  title  to  the  donees,  he  cited  Thornas  v.  Soper,  5  Munf. 
28;  Banks  v.  Marksbury,  3  Littel,  278;  McCutchen  v.  Mc- 
Cutchen,  9  Porter,  650. 

As  to  the  possession  remaining  with  the  donor,  it  cannot  be 
disputed  by  a  volunteer,but  here  it  is  consistent  with  the  deed. 
[Edwards  v.  Harbin,  2  Term.  587 ;  3  ib.  620.] 

He  argued  that  the  statute  of  frauds  does  not  avoid  either 
fraudulent  or  voluntary  conveyances,  unless  at  the  instance  of 
a  creditor  or  bona  fide  purchaser.  [Sewall  v  Gliddon,  1  Ala. 
Rep.  N.  S.  52;  Lund  v.  Jeffries,  5  Rand.  211 ;  Shirley  v.  Long, 
6  ib.  764;  Lucy  v.  Wilson,  4  Munf.  313;  Lightfoot  v.  Colgin, 
5  ib.  71 ;  Goodwin  v.  Morgan,  1  Stew.;  RocheDe  v.  Harrison, 
9  Porter,  352.] 

But  should  there  be  error,  the  present  plaintiff  has  propound- 
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ed  no  interest  upon  the  record,  so  that  it  is  impossible  to  deter- 
mine the  error  can  injuriously  affect  him,  as  his  ifiteresi  is  en- 
tirely a  matter  of  conjecture.  The  rule  of  this  Court  is  that 
the  plaintiff  must  show  that  his  rights  have  been  injuriously 
affected.  [Duffey  v.  Pennington,  1  Ala.  Rep.  N.  S.  506;  Hil- 
man  v.  Gayie,  ib.  517  ;  Stone  v.  Stone,  ib.  582,] 

GOLDTHWAITE,  J.— 1.  The  -defendant  objects  that  no 
reversal  of  this  judgment  can  be  had,  even  after  it  may  be  as- 
certained to  involve  material  errors,  because  the  plaintiff  in 
the  Court  below  has  omitted  to  set  out  his  interest  to  litigate 
any  questions  with  the  defendant.  This  defect  cannot,  in  our 
opinion,  avail  the  defendant,  because  it  was  his  duty,  as  it 
clearly  was  his  right, to  require  the  other  party  to  show  by  what 
right  he  claimed  to  call  for  a  distribution.  The  practice  in  the 
Ecclesiastical  and  Admiralty  Courts,  is  for  the  party  claiming 
a  right  to  litigate  to  propound  his  interest,  and  such,  strictly 
speaking,  is  the  proper  course  in  our  Orphans  Courts,  but  it  is 
now  perhaps  too  late  to  insist  on  the  application  of  rigid  rules 
to  such  proceedings;  not  that  they  would  be  otherwise  than 
beneficial,  but  because  the  laxity  of  practice  has  become  so 
general  and  so  inveterate,  that  much  expense,  and  possibly  in- 
jury, would  arise  by  the  delay  of  judgments  on  mere  technical 
grounds.  All  that  can  now  be  done  without  express  legisla- 
tion, is  so  to  mould  the  practice,  that  the  rights  of  all  may  be 
preserved. 

We  apprehend  the  cases  are  very  few  and  rare  that  ques- 
tions of  the  sort  raised  on  this  record  are  ever  litigated  by  those 
who  have  no  interest  in  them — and  therefore  all  that  justice 
demands  is,  that  the  other  party  may  be  permitted  to  require 
the  person  who  seeks  to  litigate  such  or  similar  matters,  to  pro- 
pound his  interest.  This  if  not  shown  in  the  first  instance, 
upon  the  application  to  the  Court  can  always  be  called  out  by 
a  precise  exception.  When  the  interest  is  propounded  it  can 
either  be  admitted  or  controverted  as  any  other  allegation,  but 
it  never  can  form  any  part  of  the  inquiry,  when  an  issue  is 
made  up  upon  the  merits. 

2.  The  question  which  is  made  as  to  the  sufficiency  of  the 
preUminary  proof  of  the  loss  of  the  original  deed,  in  order  to 
let  in  either  parol  proof  of  its  contents,  or  a.  copy,  was  deter- 
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mined  by  this  Court,  in  Mordeca  v.  Bea),  [8  Porter,  529,]  and 
again  in  Swift  v.  Fitzhugh,  [9  Porter,  39.]  In  both  these  ca- 
ses, as  in  this,  the  utmost  possible  diligence  to  trace  the  paper 
was  not  shown,  but  a  reasonable  presumption  of  its  loss  was 
afforded,  and  every  presumption  rebutted  that  it  was  with- 
held from  the  jury.  The  party  who  had  the  custody  of  the 
deed,  placed  it  in  the  post  office  addressed  to  another  person, 
and  this  last  deposes  that  it  was  never  received  by  him.  Sab- 
sequent  application  is  made  personally  to  both  post  offices,  and 
by  letter  at  the  General  Post  Office,  but  at  none  of  these  pla- 
ces can  it  be  found.  We  cannot  conceive  a  clearer  case  for 
the  admission  of  secondary  evidence. 

3.  Doubtless  it  would  be  irregular  to  give  parol  evidence  of 
the  contents  of  a  deed,  if  the  party  was  shown  to  have  know- 
ledge of  a  true  copy ;  but  nothing  of  that  bind  is  shown  by  the 
evidence — the  v/itness  was  permitted  to  give  evidence  of  its 
contents — whether  these  contents  were  proved  by  the  exhibi- 
bition  of  a  copy,  or  whether  the  witness  spoke  from  his  recol- 
lection of  the  deed,  does  not  appear.  The  former,  however,  is 
much  more  probable  than  the  latter;  and  it  was  the  duty  of 
the  plaintiff  to  render  this  matter  entirely  clear,  by  questioning 
the  witness,  if  he  desired,  upon  it,  to  raise  an  exception.  [Car- 
son V.  The  State  Bank,  [June  Term,  1642,  p.  148.] 

4.  It  is  said  that  no  preliminary  evidence  could  authorize 
the  admission  of  the  contents  of  this  deed,  because  it  was  in- 
operative and  void.  This  is  a  question  not  made  at  the  trial 
of  the  cause,  and  therefore  could  not  now  be  properly  raised — 
but  as  it  is  somewhat  involved  in  the  charge  given  by  the 
Court,  we  shall  proceed  to  consider  it. 

The  enacting  clause  of  our  statute  of  frauds  declares,  "that 
every  gift,  grant  or  conveyance  of  lands,  tenements  ortreredrta- 
jBents,  goods  or  chattels,  oi  any  rent,  common  or  profit,  ont  of 
the  same  by  writing  or  otherwise ;  and  every  bond,  suit,  judg- 
ment or  execution,  had,  made  or  contrived  of  malice,  fraud, 
covin,  collusion  or  guile, to  the  intent  or  purpose  to  delay,  hin- 
der or  defraud  creditors  of  their  just  and  lawful  actions,  &c., 
or  to  deceive  those  toho  shall  purchase,  &c.,  shall  be  from 
henceforth  deemed  and  taken  only  as  against  the  person  or 
persons,  Sac,  whose  debts,  &c.,  by  such  guileful  and  covinoos 
jdeyises  and  practices  as  aforesaid,  shall,  or  might  be,  in  any 
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way  disturbed,  &c.,  to  be  clearly  and  utterly  void."  It  then 
proceeds  further  to  declare,  that  if  any  conveyance  be  of  goods 
and  chattels,  it  shall  be  fraudulent,  loithin  this  act,  unless  re- 
corded, &c.  • 

Under  the  terms  of  this  statute  it  is  difficult  to  conceive  how 
any  doubt  could  ever  have  been  entertained  that  the  deed  was 
good  as  between  the  parties,  though  never  recorded.  The 
object  of  this  statute  is  to  protect  creditors  and  subsequent  pur- 
chasers, whether  with  or  without  notice.  [Myers  v.  Peak, 
adm'r,  2  Ala.  Rep.  640;  Oden  v.  Stubblefield,  ib.  684.]  As 
to  these  two  classes  of  persons — deeds  not  acknowledged  or 
proved  in  the  manner  required  are  void — but  are  so  only  as  to 
them.  It  seems  to  us  impossible  to  give  any  construction  to 
this  statute,  without  departing  from  its  clear  intention,  which 
will  avoid  a  voluntary  deed,  except  at  the  instance  of  a  credi- 
tor or  subsequent  purchaser. 

Our  statute  is  almost  a  copy  from  that  of  Virginia,  and  the 
same  construction  has  there  been  given.  [Lund  v.  Jeffries,  5 
Rand.  211;  see  also  Lightfoot  v  Colgin,  5  Munf.  42.] 

5.  The  request  of  the  plaintiff  for  the  specific  charges  which 
were  refused,  seems  to  be  predicated  upon  the  idea  that  deliv- 
ery is  as  essential  to  the  gift  of  a  personal  chattel,  when  the 
title  is  conveyed  by  deed,  as  it  certainly  is  when  the  gift  is  ev- 
idenced by  parol  merely.  The  instructions  given  assume,  that 
when  the  gift  is  by  deed,  the  delivery  of  the  deed  is  equivalent 
to  the  delivery  of  the  chattel. 

In  our  opinion  the  Court  was  correct  in  its  exposition  of  the 
law,  and  we  need  only  to  refer  to  the  case  of  McCutchen  v.  Mc- 
Cutchen,  [n  Porter,  650,]  in  which  this  question  arose,  and 
was  determined  in  accordance  with  the  views  now  expressed. 

Upon  a  review  of  the  whole  case,  we  can  perceive  no  error, 
and  therefore  the  judgment  is  affirmed. 
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JOHNSON,  Adm'r.  et  al  v.  NEIL  AND  WIFE. 

1.  The  statute  in  respect  to  the  manner  of  obtaining  and  assigning  dower,  is  cu- 
mulHlive,  and  does  not  exclude  all  other  modes;  and  an  assiirnment  of  dower, 
though  irregularly  made,  to  which  the  wife  has  given  her  assent,  is  obligatory 
upon  her;  especially  if  she  takes  possession  of  the  land  allotted  to  her,  and  there 
is  no  evidence  thai  she  has  been  overreached  by  fraud. 

2.  As  the  widow  holds  her  dower  from  her  deceased  husband,  or  rather  by  ap- 
pointment of  law,  it  is  not  indispensable  to  the  validity  of  its  assignment  that  it 
should  be  made  by  deed  or  instrument  in  writing. 

The  defendants  in  error,  in  February,  1841,  filed  their  peti- 
tion in  the  County  Court  of  Dallas,  setting  forth  that  the  wife 
of  the  petitioner,  Mathew  Neil,  was  late  the  widow  and  relict 
of  James  Johnson,  who  had  there  died  intestate — that  the  ad- 
ministration of  his  estate  was  committed  to  Wm.  Johnson,  by 
the  Orphans  Court — and  that  the  intestate  died  seized  and  pos- 
sessed, iu  fee  simple,  of  the  west  half  of  the  south  west  quarter 
of  section  ten,  township  sixteen,  and  range  eight,  situate  in  the 
coupty  of  Dallas. 

The  petition  farther  states,  that  the  intestate  left  but  two 
children,  viz:  Eliza  Jane,  now  the  wife  of  Robert  Moore,  and 
James  S.  a  minor,  of  whom  Bernard  Johnson  is  guardian,  all 
of  whom  reside  in  the  county  of  Dallas.  It  also  alledges  that 
the  relict  of  the  intestate  has  never  relinquished  her  right  to 
the  land  described;  and  the  petitioner  therefore  prays  that  dow- 
er may  be  allotted  to  her  in  the  same. 

The  defendants  pleaded  separately,  but  all  insisted  that  the 
widow  of  James  Johnson  had  been  already  endowed  of  the 
lands  mentioned  in  the  petition,  and  still  retains  the  possession 
thereof — that  on  the day  of ,  all  the  lands  belong- 
ing to  the  estate  of  the  intestate,  were,  by  order  of  the  Orphans 
Court  of  Dallas,  and  in  due  form  of  law,  divided  between  his 
heirs,  and  the  land  mentioned  in  the  petition  w^as  allotted  to 
James  Johnson,  the  infant  heir,  who  has  the  possession  there- 
of— and  that  that  division  and  the  proceedings  thereon  are  le- 
gal and  have  been  approved  by  the  Orphans  Court. 

The  Court  was  of  opinion  that  the  dower  had  not  been  le- 
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gaily  allotted  in  the  lands  described  in  the  petition, and  award- 
ed a  writ  in  pursuance  of  ihe  statute,  requiring  the  sheriff  to 
cause  the  allotment  of  dower  to  be  made.  This  writ  was  ex- 
ecuted, and  the  admeasurement  lAade  by  the  commissioners 
approved  by  the  Court. 

On  the  trial  the  defendants  excepted  to  the  ruling  of  the  pre- 
siding Jadge.  From  the  bill  of  exceptions,among  other  things, 
it  appears  that  the  land  in  dispute  had  been  divided  as  alledg- 
ed  in  the  plea,  before  the  filing  of  the  petition,  and  that  division 
confirmed.  It  was  also  shown  to  the  satisfaction  of  the  Conrt, 
that  Mrs.  Neil, during  her  widowhood, fil<;d  her  petition  against 
the  administrator  of  her  former  husband,  praying  an  allotment 
of  dower  in  the  lands  of  which  he  died  seized— that  a  writ  is- 
sued, and  dower  was  assigned  her  in  the  lands  described  in 
that  petition.  Although  the  land  described  in  the  petition  now 
filed,  was  not  then  mentioned  either  in  the  petition  or  writ  of 
dower,  yet  the  commissioners  who  acted  did  go  upon  the  land, 
and  with  the  approbation  and  consent  of  Mrs.  Neil,  did  allot 
her  dower  of  the  same,  by  increasing  the  assignment  made  to 
her  from  other  lands,  to  the  extent  of  one  third  the  value  of 
the  land  in  controversy.  It  was  further  shown  that  Mrs.  Neil, 
during  her  widowhood,  went  into  the  possession  of  the  lands 
thus  allotted  her,  and  still  retains  the  same — and  that  all  the 
proceedings  in  relation  thereto  having  been  confirmed,  are  still 
in  full  force.  The  return  of  the  commissi(»ners  who  acted  un- 
der Mrs  Neil's  petition  did  not  refer  to  the  land  in  question, 
but  the  facts  stated  were  all  proved  to  the  satisfaction  of  the 
Judge  of  the  County  Court. 

J.  B.  Clarke,  for  the  plaintiff  in  error,  contended  that  the 
County  Court  erred  in  ordering  a  further  allotment  of  doijtrer  to 
Mrs.  Neil  upon  the  petition  of  herself  and  husband ;  that  the 
assignment  previously  made  to  her,  during  widowhood,  was 
ample,  and  so  received.  He  cited  Pirtle's  Dig.  278,  §29 ; 
Park  on  l>0wer,  252-4,  263-4-7-9,  293,  340;  2  Cowen's  Rep. 
638 ;  Conant  v.  Little,  1  Pick.  Rep.  189 ;  Shattuck  v.  Gragg, 
23  Pick.  Rep.  92. 

G.  W.  Gayle,  for  the  defendant. 
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COLLIER,  C.  J. — The  County  Court  doubtless  determined 
in  favor  of  Mrs.  Neil's  right  to  dower  in  the  half  quarter  sec- 
tion of  land,  in  which  the  petitioners  sought  it,  and  against  the 
bar  set  up  by  the  defendants,  on  the  ground  that  this  land  was 
not  particularly  described  in  the  petition  previously  filed  by 
her.  The  statute  certainly  requires  that  the  petition  of  the 
widow  for  dower  shall  set  forth  the  nature  of  her  claim,  and 
specify  the  lands,  tenements  and  hereditaments  of  which  she 
seeks  to  be  endowed.  [Aik.  Dig.  133,  §5.]  But  the  statute 
is  cumulative,  and  does  not  exclude  all  other  modes  of  assign- 
ing dower ;  and  it  has  consequently  been  holden  that  the  heir 
may  endow  the  widow — and  that  her  assent  verbally  given  to 
an  assignment,  though  irregularly  made,  is  obligatory  upon  her. 
Thus  in  Moore  and  wife  v.  Waller,  [2  Rand.  Rep.  421,]  it  was 
held  that  the  heir  had  the  power  at  common  law  to  assign 
dower  without  resorting  to  any  Court ;  and  that  that  power 
was  not  impaired  in  Virginia  by  the  act  of  Assembly ;  and 
that  the  assignment  of  dower  by  an  adult  heir  in  behalf  of 
himself  and  his  co-heirs,  who  are  infants,  is  as  binding  on  them 
as  it  is  on  him,  provided  the  assignment  is  not  excessive.  [See 
also  Sutton  v.  Burrows,  2  Murphy's  Rep.  81.]  As  to  the  pow- 
er of  a  guardian  in  this  respect,  see  Park  on  Dower,  266; 
Jones  et  ux  v.  Brewer,  1  Pick.  Rep.  314. 

It  is  not  indispensable  to  an  assignment  of  dower,  that  it 
should  be  made  by  deed  or  instrument  in  writing.  And  in 
Conant  v.  Little,  [1  Pick.  Rep.  191,]  it  is  considered  that  the 
statute  of  frauds  did  not  change  the  law  in  this  respect.  The 
Court  say,  "  If  an  assignment  was  a  conveyance  from  the  heir 
to  the  widow,  without  doubt  since  the  statute  a  deed  or  writ- 
ing would  be  necessary  ;  but  it  is  not  a  conveyance — the  wi- 
dow holding  lier  estate  by  law,  and  not  by  contract,  wants  no- 
thing but  to  have  that  part  which  she  is  to  enjoy  set  out  and 
distinguished  from  the  rest,  and  this  may  be  done  by  setting 
out  by  metes  and  bounds  as  well  as  by  deed.  The  widow 
does  not  hold  her  estate  of  the  heir,  but  of  her  deceased  hus- 
band, or  rather  by  appointment  of  law.  If  she  received  land 
that  was  not  her  husband's,  or  other  thing  in  lieu  of  dower^a 
deed  would  be  necessary,  because  she  would  derive  her  title 
from  the  person  making  such  eonveyanee  in  lieu  of  dower." — 
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[Shattuck  V.  Gragg,  23  Pick.  Rep.  92 ;  Park  on  Dower,  269, 
340.] 

Where  the  widow  assents  hy  parol  to  an  assignment  of  dow- 
er, and  takes  possession  of  the  lahd,  she  cannot  afterwards  be 
heard  to  alledge  that  the  proceedings  were  not  in  conformity 
to  law — unless,  perhaps,  she  could  show  that  she  had  been 
overreached  and  induced  by  fraud  to  give  her  assent  to  the 
assignment.  This  principle  is  more  especially  applicable 
where  the  other  lands  of  which  the  deceased  husband  was 
seized  have  been  divided  among  the  heirs,  or  otherwise  legally 
disposed  of 

In  the  case  at  bar,  Mrs.  Neil  assented  to  the  allotment  of 
dower  which  was  made  to  her,  at  a  time  when  she  was  capa- 
ble of  binding  herself;  the  lands  set  apart  to  her  are  equal  to 
one  third  of  the  entire  realty  of  which  she  was  entitled  to  be 
endowed;  the  residue  of  the  estate  of  her  deceased  husband 
has  been  divided  with  the  approbation  of  the  Orphans  Court 
among  his  heirs. 

Under  these  circumstances  she  has  no  claim  in  law  to  an  in- 
creased assignment  of  dower — and  the  order  which  determined 
otherwise  is  consequently  reversed. 


BOLLING  &  JAMES  v.  LOGAN. 

1.  Where  there  are  two  defendants  and  one  pleads  usury,  the  other  defendant 
cannot  be  compelled,  against  bis  will,  to  be  examined  aa  a  witness,  under  (be 
statute  to  prove  the  usury. 

Ehror  to  Sumter  County  Court. 

Assumpsit  on  promissory  note  by  the  defendant  in  error 
against  the  plaintiffs  in  error. 

Upon  the  trial  the  defendant,  James,  having  pleaded  usury, 
offered  his  co-defendant,  Boiling,  as  a  witness  to  prove  the  note 
22 
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usurious,  and  Boiling  having  declined  to  give  testimony,  the 
Court  held  that  he  could  not  be  compelled  to  be  a  witness,  to 
which  decision  of  the  Court  the  defendant,  James,  excepted, 
and  now  assigns  for  error. 

Hair,  for  plaintiff  in  error. 
Boyd,  contra. 

ORMOND,  J.— The  act  to  suppress  usury  [Aik.  Dig.  437, 
§5,]  provides  that  the  borrower,  or  party  to  the  usurious  con- 
tract from  whom  usury  is  taken,  shall  be  a  good  and  sufficient 
witness  to  establish  that  fact  unless  the  person  against  whom 
such  evidence  is  offered  to  be  given  will  deny  upon  oath,  in 
open  Court,  the  truth  of  what  such  witness  offers  to  swear 
against  him. 

The  permission  thus  given  to  the  defendant  is  a  personal 
privilege  which  he  may  exercise  or  not,  at  his  election.  It  ap-r 
pears  that  Boiling  did  not  desire  to  interpose  the  defence  plead- 
ed by  his  co-defendant,  and  declined  to  give  testimony,  and 
we  feel  very  clear  in  the  opinion  that  he  could  not  be  compel- 
led to  do  so. 

Let  the  judgment  be  affirmed. 


STINSON  V.  GOSSET. 


1.  In  an  action  for  an  unlawful  detainer  the  plaintiffia  not  a  competent  witness  to 
prove  the  service  of  the  notice  in  writing  for  the  delivery  of  possession  of  the 
premises  sought  to  be  recovered. 

2.  An  action  for  an  unlawful  detainer,  under  the  statute,  cannot  be  maintained  un- 
less the  defendant  entered  as  a  tenant  of  the  estate,  or  is  in  possession  of  the  same 
by,  from,  under  or  by  collusion  with  such  tenant— but  it  need  not  be  shown  that 
the  tenancy  was  created  by  the  plaintiff,  if  he  is  entitled  to  the  possession  as  a 
remaineder  man,  or  as  owner  of  the  reversion.      ' 

.  Action  for  an  unlawful  detainer,  commenced  before  a  Jus- 
tice of  the  Peace,  who  gave  judgment  of  restitution  in  favor  of 
the  plaintiff,  after  which  the  suit  was  removed  to  the  Circuit 
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Court,  by  certiorari,  where  the  judgment  was  reversed  and 
the  cause  remanded  to  the  Justice,  with  instructions  to  award 
a  venire  de  novo. 

The  complaint  contains  one  count  only,  which  is  for  an  un- 
lawful detainer. 

In  the  course  of  the  trial  the  plaintiff  proposed  to  prove  by  his 
own  oath, that  he  served  a  notice  in  writing  on  the  defendant, to 
deliver  up  the  possession  of  the  premises  sued  for.  He  was  per- 
mitted to  give  evidence  of  the  fact,  and  the  defendant  excepted. 
The  evidence  set  out  in  the  record  does  not  show  how  the  plaintiff 
claimed  to  be  entitled  to  the  possession  of  the  premises,  but  a 
lease  is  set  out  on  which  the  defendant  appears  to  have  been 
the  tenant  of  one  Isaac  Sorwell.  One  of  the  charges  requested 
by  the  defendant  was,  if  the  proof  showed  that  the  relation  of 
landlord  and  tenant,  or  of  lessor  and  lessee  did  not  exist,  and 
that  the  defendant  was  not  in  possession  by,  from,  under,  nor 
by  collusion  with  a  tenant  of  the  plaintiff,  the  suit  could  not  be 
maintained.  This  was  refused  and  the  defendant  excepted. 
Several  other  charges  were  refused,  but  as  they  are  not  con- 
sidered in  the  opinion  of  the  Court,  they  are  not  now  set  out. 

Moore,  for  the  plaintiff  in  error,  submitted  the  case  with- 
out argument. 

GOLDTHWAITE,  J.— There  is  a  large  class  of  cases  in 
which  parties  are  permitted  to  be  sworn,  but  the  relaxation  of 
the  general  rule  does  not  seem  to  have  been  extended  beyond 
the  proof  of  circumstances  necessary  to  authorize  the  admis- 
sion of  secondary  evidence.  Tlie  loss  of  an  original  paper,  or 
the  service  of  notice  to  take  depositions  are  illustrations  of  the 
class.  [Cowan  and  Hill's  notes,  2  Phil.  Ev.  138.]  In  the 
present  case  the  defendant's  guilt  by  the  statute  is  made  to  de- 
pend upon  the  fact  of  holding  oyer  after  a  written  notice  to  de- 
liver the  possession — consequently  there  is  no  ground  to  sup- 
pose that  the  proof  of  notice  is  similar  to  that  required  to  be 
given  when  a  deposition  is  taken. 

The  statute  says,  if  any  tenant,  &c.  shall  wilfully  and  with- 
out force  hold  over,  &c.  after  demand  and  notice,  in  writing  &c., 
such  persons  shall  be  guilty  of  an  unlawful  detainer.  The  guilt 
consists  then  entirely  in  holding  over  after  a  demand  and  notice 
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in  writing,  and  being  the  essence  of  the  offence,  it  cannot  be 
proved  by  the  adverse  party.  It  was  erroneous  therefore  to 
permit  the  plaintiff  to  give  evidence  by  his  own  oath  of  the 
fact  of  notice. 

2.  Our  statute  with  respect  to  forcible  entry  and  detainer, 
seems  to  contemplate  three  distinct  separate  offences,  all  of  a 
kindred  nature. 

The  first  is  a  forcible  entry;  the  second  an  entry  without 
force,  but  holding  the  possession  by  force,  by  menaces,  or  by 
exciting  fear  of  danger;  the  third  is  a  lawful  or  peaceable  en- 
try, but  the  possession  is  kept  unlawfully  and  with  force,  me- 
ijaces,  &c. — and  this  last  is  called  a  forcible  detainer  merely. 
[Digest,  202,  §1,  2,  3.] 

The  particular  offence  of  which  the  plaintiff  complains,  is 
provided  for  by  a  distinct  section  of  the  same  act,  which  is  in 
these  terms :  "  If  any  tenant  or  tenants,  for  term  of  life  or  lives, 
year  or  years,  or  other  person  or  persons,  who  are  or  shall  be 
in  possession  of  any  lands,  tenements  or  hereditaments,  by, 
from,  or  under,  or  by  collusion  with  such  tenant  or  tenants, 
shall  wilfully  and  without  force,  hold  over  any  lands,  &e.  after 
demand  and  notice  in  writing,  given  for  the  delivery  of  the 
possession  thereof,  by  his,  her,  or  their  landlord,  lessor  or  les- 
sors, or  the  person  or  persons  to  whom  the  remainder  or  re- 
version of  such  lands,  &c.  shall  belong,  his,  her  or  their  agent, 
&c.  thereunto  lawfully  authorized,  then  such  person  or  persons 
so  holding  over,  shall  be  guilty  of  an  unlawful  detainer."  [lb. 
203,  §5.] 

This  is  the  only  part  of  the  statute  which  defines  the  offence 
described  in  the  complaint,  and  it  is  evident  it  cannot  exist 
unless  the  defendant  is  a  tenant,  holding  over,  or  is  in  posses- 
sion under  or.by  collusion  with  such  a  tenant. 

In  all  other  cases  arising  under  the  act,  the  aggressor  is  guil- 
ty of  either  a  forcible  entry,  a  forcible  entry  and  detainer,  or 
of  a  forcible  detainer  merely.  The  defendant  then,  very  pro- 
perly insisted  that  it  was  necessary  to  show  that  he  occupied 
the  possession  in  the  manner  described  by  the  statute ;  but  in 
the  charge  requested,  he  seems  to  have  considered  that  the 
plaintiff  of  necessity  should  have  been  his  landlord,  a  matter 
which  is  excluded  by  the  very  terms  of  the  act,  which  gives 
fhe  remedy  equally  to  the  remainder  man  or  the  owner  of  the 


JUNE  TERM,  1842.  173 


Lore  V.  The  State. 


reversion.  In  this  view  the  magistrate  'correctlyjrefiised  the 
charge,  for  it  may  be  that  there  was  evidence  to  show'that  the 
complainant  was  the  owner  of  the  reversion. 

Without  examining  all  of  the  matters  presented  on  the  re- 
cord, we  are  satisfied  that  the  Justice  of  the  Peace  erred  in  ad- 
mitting the  plaintiff  to  give  evidence,  and  consequently  the 
judgment  of  the  Circuit  Court  reversing  the  case,  is  free  from 
error,  and  is  affirmed. 


LORE  V.  THE  STATE. 


1.  The  expiration  of  the  term  of  a  Court  operates  ipn  facto  to  discharge  a  jury 
who  are  deliberating  upon  the  case  of  one  indicted  for  a  capital  offence,  and  the 
recital  of  the  facts  on  the  record  cannot  prevent  a  second  trial ;  nor  will  errors  of 
law  in  empaanelling  the  first  jury,  entitle  the  prisoner  to  his  discharge  from  the 
prosecution. 

2.  Where,  after  the  commission  of  a  crime,  the  law  in  respect  to  grand  and  petit 
jurors  is  modified  by  the  legislature,  and  the  State  and  accused  are  each  entitled 
to  a  greater  number  of  challenges,  the  trial  will  be  had  accordingly  to  the  new 
law. 

3.  The  &TBt  proviso  of  the  last  section  of  the  act  of  the  9ih  January,  1841,  "  regu- 
lating punishments  under  the  penitentiary  system,"  means  this,  viz:  that  they 
who  had  committed  offences  previous  to  the  time  when  the  statute  became  ope- 
rative, may  be  proceeded  against,  and  if  found  guilty  shall  receive  the  punish, 
ment  Men  imposed  by  law,  notwithstanding  its  subsequent  modification.  The 
second  proviso  is  merely  affirmative  of  what  the  law  would  be  without  it;  and 
the  exception  in  that  proviso,  though  badly  expressed,  was  intended  to  prevent 
it  from  80  operating  as  to  annul  to  any  extent  the  act  itself. 

The  plaintiff  in  error  was  indicted  at  the  March  term,  1841, 
of  the  Circuit  Court  of  Barbour,  for  the  murder  of  Henry 
Blake— being  arraigned  he  pleaded  "not  guilty,"  and  was  put 
upon  his  trial,  but  the  jury  not  agreeing  in  their  verdict,  and 
the  term  of  the  Court  having  expired,  a  mis-trial  was  ordered 
by  the  presiding  Judge,  and  the  cause  continued.  In  the  or- 
ganization of  the  jury  several  questions  of  law  arose,  which 
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were  spread  upon  the  record,  and  an  order  made  for  their  re- 
ference to  this  Court,  as  novel  and  difficult. 
Tliese  questions  may  be  thus  stated : 

1.  One  juror  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  prisoner  from  information  derived  from  a  credible 
man,  who  heard  the  examination  before  the  committing  ma- 
gistrate, yet,  notwithstanding  the  juror  was  objected  to  for 
cause,  he  was  put  upon  the  prisoner,  who  was  forced  to  chal-: 
lenge  him  peremptorily. 

2.  Several  other  jurors,  who  respectively  stated  that  they 
had  formed  and  expressed  an  opinion  as  to  the  guilt  of  the 
prisoner  upon  rumor,  were  sworn,  without  his  being  permitted 
to  ask  them  whether  their  opinion  was  not  founded  upon  what 
they  had  heard  from  credible  persons,  whose  information  was 
derived  from  the  witnesses. 

After  the  mis-trial,  and  at  the  next  term,  upon  affidavit  of 
the  prisoner,  the  venue  was  changed  to  the  county  of  Henry, 
and  at  the  term  of  the  Circuit  Court  holden  in  that  county,  in 
April,  1842,  the  prisoner  was  tried,  found  guilty  of  murder, 
and  sentenced  to  be  executed.  On  this  last  trial,  the  Court  re- 
ferred the  questions  of  law  reserved  upon  the  first,  and  in  ad- 
dition thereto,  several  others.  Without  stating  the  reference 
in  extenso,  (as  the  Court  does  not  consider  all  the  points,)  it 
appears  that  the  prisoner  was  served  with  a  list  of  but  thirty- 
six  jurors,  who  were  to  pass  upon  his  trial,  though  he  insisted 
upon  his  right  to  be  furnished  with  a  panel  of  fifty ;  and  after 
having  challenged  peremptorily  sixteen  jurors  he  proposed 
to  challenge  another,  without  cause,  but  the  right  was  denied 
him. 

The  prisoner's  counsel,  supposing  that  the  order  of  reference 
did  not  bring  up  all  the  questions  which  he  wished  to  be  re- 
examined, applied  for  and  obtained  a  writ  of  error  in  vacation, 
returnable  to  this  term — and  the  cause  is  now  considered  upon 
the  points  referred,  as  well  as  the  writ  of  error. 

Peck  &  Clark,  for  the  plaintifi"  in  error. 
Attorney  General,  for  the  State. 

COLLIER,  C.  J. — A  juror  who  has  formed  and  expressed 
an  opinion  as  to  the  guilt  of  an  individual  charged  with  the 
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commission  of  a  capital  offence,  upon  information  derived  from 
those  who  were  witnesses,  or  from  having  heard  the  examina- 
tion before  the  committing  magistrate,  is  certainly  an  incompe- 
tent trior,  and  should  be  set  aside  by  the  Court,  mcro  motu. 
The  cases  of  the  State  v.  Quesenberry,  [3  S.  and  P.  Rep.  308,] 
and  Ned  V.  The  State,  [7  Porter's  Rep.  187,]  are  so  direct  and 
explicit  on  this  point  as  not  to  allow  it  to  be  controverted. 
Upon  the  attempt  to  try  the  prisoner  in  Barbour,  the  law  was 
supposed  to  be  otherwise,  and  the  question  is,  can  he  now  avail 
himself  of  an  error  then  committed. 

The  mis-trial  was  certainly  regular,  and  within  the  compe- 
tency of  the  Circuit  Court.  The  expiration  of  the  term  operat- 
ed ipso  facto  to  discharge  the  jury,  [Ned  v.  The  State,]  and 
causing  that  to  be  stated  of  record  which  the  law  itself  effected, 
cannot  be  permitted  to  discharge  the  prisoner.  But  it  is  in- 
sisted that  the  errors  committed  by  the  Court  in  empannelling 
the  jury,  are  irreparable,  that  they  probably  caused  the  trial  to 
be  abortive,  and  as  the  prisoner  cannot  be  again  placed  in  the 
condition  he  then  occupied,  the  second  trial  was  unauthorized. 
This  argument  cannot  be  maintained.  If  it  were  well  found- 
ed, it  would  be  difficult  to  conceive  of  any  case  in  which  the 
conviction  was  reversed  for  error  in  the  organization  of  the 
jury,  the  admission  of  evidence,  or  a  charge  upon  the  law, 
where  the  prisoner  could  be  tried  again  ;  for  in  neither  of  these 
cases  could  his  case  be  placed  before  the  same  jury  precisely 
as  it  had  been. 

The  case  of  Ned  v.  The  State,  does  not  lay  down  the  law 
thus  broadly.  There  the  prisoner's  case  was  withdrawn  from 
a  jiu-y  of  his  own  selection  without  any  assent  on  his  part — 
here  the  prisoner  was  put  upon  his  trial  before  a  jury  illegally 
constituted;  there  the  prisoner's  life  wasactually  in  jeopardy — 
here  it  never  was,  inasmuch  as  a  judgment  of  guilty  would 
have  bfeen  erroneous  and  reversible. 

The  State  v.  Hughes,  [2  Ala.  Rep.  102,]  is  a  much  stronger 
case  in  favor  of  the  prisoner's  discharge  than  the  present. — 
There  the  verdict  was  received  by  the  Court,  in  the  absence  of 
the  prisoner,  so  that  he  was  denied  the  privilege  of  polling  the 
jury ;  the  judgment  was  reversed  and  a  trial  de  novo  awarded, 
the  Court  remarking  that  he  could  not  occupy  a  position  more 
favorable  than  he  would  if  the  right  of  polling  had  been  ex- 
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pressly  denied.  But  it  is  needless  to  multiply  citations  to  this 
point,  for  the  cases  referred  to  are  entirely  pertinent. 

The  prisoner's  right  to  be  furnished  with  a  panel  of  fifty 
jurors,  and  to  challenge  peremptorily  more  than  sixteen  de- 
pends upon  the  construction  of  the  last  section  of  the  act  of 
the  9th  January,  1841,  "regulating  punishments  under  the 
penitentiary  system."  That  section  enacts, ,  "  that  it  shall  be 
the  duty  of  the  commissioners  of  the  penitentiary  to  report  to 
the  Governor  of  the  State  of  Alabama,  when  the  penitentiary 
building  shall  be  ready  for  convicts,  and  that  thereupon  procla- 
mation be  made  by  the  Governor  of  that  fact ;  and  that  from 
and  after  the  date  of  said  proclamation  this  act  shall  be  in  full 
force  and  effect :  Provided,  That  offences  committed  prior  to 
the  date  of  the  said  proclamation,  be  proceeded  against  and 
punished  as  theretofore  :  Jind  provided  further,  That  all  laws 
and  parts  of  laws  coming  in  conflict  with  the  provisions  of  this 
act,  be  and  the  same/ are  hereby  repealed,  except  as  to  any 
crime  or  punishment  enumerated  or  provided  for  in  this 
bill :  Provided,  the  Governor  shall  not  issue  his  proclamation 
before  the  first  day  of  October  next.. 

There  can  be  no  doubt  that  this  enactment  was  inoperative 
until  the  proclamation  of  the  Executive  was  issued,  but  the 
question  is,  how  far  do  pre-existing  laws  continue  in  force  as 
to  offences  previously  committed  ?  Do  they  only  determine 
the  measure  of  punishment  to  be  inflicted,  or  do  they  ascertain 
the  manner  of  proceeding  and  trial  also  ?  The  first  proviso 
was  doubtless  introduced  to  prevent  those  who  had  committed 
offences  before  the  law  took  effect  from  escaping  punishment, 
if  they  were  not  tried  previously,  and  was  not  intended  to  con- 
tinue, in  reference  to  such  cases, all  the  minutia  and  formula 
relating  to  the  trial,  which  the  old  law  provided.  No  valuable 
purpose  would  be  subserved  by  such  a  requisition,  and  as  a 
change  in  this  respect  was  within  the  legitimate  sphere  of  le- 
gislation, and  was  promotive  at  least  of  convenience,  no  rea- 
son is  conceived  why  the  proceedings  preparatory  to,  and  on, 
the  trial,  should  not  be  regulated  by  the  law  as  remodled. 

The  8th  section  of  the  10th  chapter  of  the  act  modified  the 
law  as  it  respects  the  drawing  and  enfipanneling  a  grand  jury 
to  attend  the  Circuit  Court,  and  if  it  does  not  supersede  the 
previous  enactments  on  the  subject,  so  far  as  to  authorize  a 
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jury  thus  drawn  and  empannelled,  to  find  an  indictment  for  an 
offence  committed  before  the  Governor's  proclamation  issued, 
then  the  anomaly  may  be  presented  of  requiring  two  grand- 
juries,  differently  constituted,  to  attend  the  same  Court.  A 
statute  leading  to  such  a  result  should  be  very  explicit,  if  not 
imperative  in  its  terms.  We  cannot  avoid  the  unfitness  and 
inconvenience  of  the  thing  by  supposing  that  the  legislature  in- 
tended that  an  indictment  in  such  case  should  be  found  by  a 
grand  jury  organized  under  the  new  law,  but  all  subsequent 
proceedings  should  conform  to  the  old.  There  is  nothing  in 
the  proviso  to  indicate  such  an  intention ;  find  if  such  an  in- 
dictment would  be  valid,  then  is  the  accused  entitled  to  be  tried 
according  to  the  forms  which  have  been  last  prescribed.  The 
first  jorowwo  amounts  in  effect  to  nothing  more  than  this,  that 
they  who  have  committed  offences  previous  to  the  time  when 
the  statute  becomes  operative,  may  be  proceeded  against,  and 
if  found  guilty  shall  receive  the  punishment  which  the  law  then 
awarded,  notwithstanding  its  subsequent  modification. 

From  this  view"  it  follows,  that  the  prisoner  was  entitled  to  a 
list  of  at  least  fifty  persons,  from  whom  the  jury  who  were  to 
tr^  him  should  be  selected,  and  was  authorized  to  make  at 
least  twenty-one  peremptory  challenges,  as  provided  by  the 
53-4-5  sections  of  the  10th  chapter  of  the  act  in  question ;  and 
that  the  denial  of  these  rights  is  fatal  to  the  conviction. 

It  is  further  argued,  that  the  second  proviso  of  the  section 
quoted  is  inconsistent  with  itself,  and  in  legal  effect  nuUifies 
the  first,  and  this  being  the  case  the  prisoner  should  be  dis- 
charged. This  entire  section  was  materially  changed  by  the 
legislature,  after  the  draft  of  the  statute  was  submitted  to  them 
by  the  commissioners,  and  the  proviso  is  not  expressed  with 
so  much  clearness  as  could  be  desired,  yet  it  is  believed  that 
the  want  of  precision  will  not  lead  to  the  consequences  which 
the  prisoner's  counsel  contends  should  follow. 

"The  declaration  "that  all  laws  and  parts  of  laws  coming 
in  conflict  with  the  provisions  of  this  act  be  and  the  same  are 
hereby  repealed,"  was  wholly  unnecessary,  for  such  would 
have  been  the  tacit  effect  of  the  statute,  viz :  a  repeal  by  im- 
plication of  all  pre-existing  enactments  which  were  not  m  har- 
mony with  it.  The  exception  in  the  proviso  was  merely  affir- 
mative of  what  would  have  been  the  law  independently  of  it, 
23 
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though  avowedly  intended  to  pre/ent  the  repealing  clause 
fronri  so  operating  as  lo  annul  to  any  extent  the  act  itself.  In 
fact  the  entire  proviso  was  unnecessary,  and  doubtless  intro- 
duced ex  majore  cautela. 

Other  questions  are  raised  upon  the  record,  1"'Ut  they  relate 
to  irregularities  on  the  trial,  anrl  will  not  in  all  probability 
arise  again — we  therefore,  without  considerhig  tl;em,]iave  on- 
ly to  add,  that  the  judgment  of  the  Circait  Court  of  Henry  is 
reversed,  and  the  prisoner  directe  ^  to  ren-ain  in  custody  until 
he  is  tried,  or  discharged  by  due  course  of  law. 


BEATTY  V.  HOLLOWAY. 


1.  To  an  action  of  trespass  against  a  sheriff,  he  justified  under  a  fieri  facias.  To 
this  plea  the  plaintiff  replied  generally.  Held — that  under  this  issue  it  w#  not 
competent  for  the  plaintiff  to  prove  that  ihe  goods  taken  were  exempt  from  exe- 
cution, but  that  to  admit  the  proof  the  plaintiff  should  have  replied  these  facts  by 
way  of  confession  and  avoidance. 

Error  to  Dallas  Circuit  Court. 

Trespass  vi  et  armis  by  the  plaintiff  in  error  against  the  de- 
fendant in  error,  sheriff  of  Dallas  county. 

The  declaration  charges  the  taking  and  carrying  away  vari- 
ous articles  of  household  furniture  and  wearing  apparel. 

The  defendant  craved  oyer  of  the  writ,and  pleaded  in  abate-, 
ment  of  the  suit;  to  this  plea  there  was  a  demurrer  of  which  no 
notice  appears  to  have  been  taken. 

The  cause  was  tried  on  ihe  pleas  of  not  guilty, and  a  special 
plea  of  justification,  to  which  a  general  replication  was  made. 

On  the  trial  it  appeared  from  the  testimony  that  the  defen- 
dant had  taken  the  goods  mentioned  in  the  declaration  under 
an  execution,  as  sheriff  of  the  county.  Among  the  articles 
thus  taken,  were  two  beds,  and  it  was  proved  that  the  plain- 
er o-.    4  .,^  other  beds  than  those  thus  taken.    The  Court  charged 
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that  the  plaintiff  could  not  show  that  the  goods  taken  as  afore- 
said were  exempt  from  execution,  unless  that  fact  had  been 
rephed  specially  to  the  plea  of  justification,  to  which  the  plain- 
tiff excepted. 

The  defendant  had  judgment,  and  the  plaintiff  prosecutes 
this  writ  and  assigns  for  erjor —  ^ 

1.  The  demurrer  to  the  plea  in  abatement  is  not  dispos- 
ed of. 

2.  There  is  do  replication  to  the  pleas. 

3.  The  matter  shown  by  the  bill  of  exceptions. 

Geo.  Gayle,  for  jjlaintiff  in  error. 

ORMOND,  J.— It  is  the  settled  rule  of  this  Court  not  to  no- 
tice on  error  the  omission  to  dispose  of  a  demurrer  to  a  plea, 
when  the  parties  go  to  trial  before  a  jury;  as  it  will  then  be 
considered  that  the  demurrer  is  waived.  [Ledyard  v.  Man- 
ning, 1  Ala.  Rep.  153.]  The  objection  that  thero  is  no  repli- 
cation to  the  plea  is  not  sustained  by  the  reCord,  but  if  true 
would  not  be  available  on  error,  where,  as  in  this  case,  the 
parties  appeared  and  submitted  the  cause  to  a  jury. 

By  a  statute  to  be  found  in  Aikin's  Digest,  167,  §43,  it  is 
declared  that  certain  property  shall  be  exempt  from  execution 
and  retained  by  and  for  the  use  of  every  family  in  this  State. 
Among  the  articles  thus  reserved  from  sale  by  execution  are 
"two  beds  and  furniture,"  and  the  sheriff  was  clearly  respon- 
sible if  under  the  pleadings  in  the  cause  the  evidence  was  ad- 
missible. 

The  plea  of  the  defendant  is  not  set  out  in  the  record,  but 
according  to  the  loose  nractice  too  prevalent,  is  pleaded  by  its 
title.  No  objection  however  can  be  taken  to  the  plea  in  this 
Court,  as  taking  issue  upon  it  must  be  considered  a  waiver. 
The  substance  of  the  plea  was  that  the  trespass  complained  of 
was  a  levy  made  of  the  defendant's  goods  by  virtue  of  a  writ 
of^eri facias.  A  general  replication  to  this  plea  is  a  traverse 
or  denial  of  the  facts  alledged  in  it,  and  relied  upon  as  a  justi- 
fication. If  it  had  been  the  intention  of  the  plaintiff  not  to 
controvert  the  facts  set  up  in  the  plea  as  a  defence  to  the  ac- 
tion, but  to  insist  that  notwithstanding  the  fact  relied  on  was* 
true,  the  defendant  was  liable  because  he  had  seized  goods 
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which  the  execution  did  not  warrant  his  taking,  it  should  have 
been  replied  by  way  of  confession  and  avoidance  of  the  alle- 
gations of  the  plea,  and  thus  tender  a  new  issue  to  the  defen- 
dant. 

This  not  being  done,  the  facts  offered  in  evidence  were  pro- 
perly excluded,  as  they  had  no  connection  whatever  with  the 
issue  which  the  parties  had  submitted  to  the  jury.  [Stephens 
on  Pleading,  57.J 

Let  the  judgment  be  affirmed. 


GREGG  V.  CRAWFORD. 

1.  The  Marshal  of  the  United  States  is  not  liable  to  a  surety  for  omitting  to  levy  on 
the  property  of  his  principal,  or  for  making  a  false  return  of  no  property,  although 
by  the  omission  to  levy  the  surety  is  eventually  compelled  to  satisfy  the  judgment. 
The  Marshal  owes  no  duty  at  common  law  to  the  surety,  and  therefore  is  not 
responsible  to  him. 

2.  Under  the  statute  directing  the  sheriff  or  other  officer  having  an  execution  against 
more  than  one,  to  levy  upon  the  property  of  the  principal  in  the  first  instance,  the 
officer  is  not  liable  to  an  action  at  the  suit  of  the  surety,  for  an  omission  to  levy 
on  the  property  of  the  principal,  unless  the  statutory  affidavit  is  made  by  the 
surety. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile  County. 

This  is  an  action  on  the  case  brought  by  Gregg  against  Craw- 
ford, and  its  nature  will  appear  from  an  abstract  of  the  facts 
alledged  in  the  declaration. 

One  Robertaille  had  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States,  for  the  Southern  District  of  Alaba- 
ma, against  George  W.  Botts,  William  D.  Scull  and  the  plain- 
tiff, on  a  joint  and  several  note,  to  which  the  plaintiff  was  the 
security  for  Botts.  When  the  Ji.  fa.  issued  on  this  judgment, 
it  was  directed,  by  Robertaille,  to  be  stayed  as  to  the  plaintiff, 
and  the  defendant,  who  is  the  Marshall  of  tlie  United  States 
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for  the  Southern  District  of  Alabama,  returned  that  the  other 
parties  had  no  property  within  his  District  out  of  which  the 
money  named  in  the  writ  could  be  made. 

The  three  first  counts  of  the  declaration  are  substantially  the 
same,  and  assert  that  the  defendant  omitted  to  levy  the  execu- 
tion on  the  property  of  Botts,  wrongfully  and  unjustly  intend- 
ing to  wrong  and  injure  the  plaintifl";  that  the  return  of  no  pro- 
perty was  false,  and  by  means  of  the  premises  and  for  want  of 
other  property  by  Botts  the  plaintiff  has  been  compelled  to  pay 
the  amount  of  the  judgment. 

An  alias  7?. /a.  was  afterwards  issued  on  the  judgment  and 
the  plaintiff  then  notified  the  defendant  that  he  was  the.  securi- 
ty of  Botts,  and  directed  the  defendant  to  levy  the  execution  on 
Botts'  property,  which  he  pointed  out  and  offered  indemnity 
for  the  levy.  The  defendant  neglected  and  refused  to  make 
the  levy,  and  by  means  of  this  neglect  and  refusal  the  plaintiff 
alleges  in  his  fourth  and  fifth  counts  that  he  has  been  compel- 
led to  pay  the  amount  of  the  judgtnent. 

The  sixth  count  alledges  that  after  the  first  execution  against 
Botts,  Scull  and  Gregg  was  in  the  defendant's  hands,  another 
at  the  suit  of  Hamilton  &  Cole,  against  Botts  only,  afterwards 
came  to  his  hands,  which  he  levied  on  the  property  of  Botts, 
and  by  the  sale  of  it  satisfied  the  junior  execution.  By 
means  whereof,  and  for  want  of  other  property  of  Botts,  the 
plaintiff  was  compelled  to  pay  the  amount  of  the  judgment,  fcc 

The  defendant  demurred  to  the  declaration,  and  the  Circuit 
Court  sustained  the  demurrer.  The  plaintiff  assigns  this  judg- 
ment on  the  demurrer  as  error. 

Lesesxe,  for  the  plaintiff  in  error,  cited  and  relied  on  Whit- 
aker  v.  Sumner,  7  Pick.  551 ;  Viner's  Ab.  Title  Officer,  B.  1, 
744;  Comyn  Dig.  Title  Viscount  G.  a.  552;  Glass  v.  Post,  3 
M.  &S.  175;  Watson  on  sheriff,  203;  Bartlett  v.  Crogan,  15 
John.  250;  8  John.  184;  Comyn  Dig.  Title  Pleader,  20;  1 
Term  Rep.  509;  1  Stewart,  1 1 ;  Phares  &  Herndon  v.  Stewart, 
9  Porter,  336. 

Campbell,  contra,  cited  Bank  of  Rome  v.  Mott,  17  Wen- 
del,  554.  .  .   . 
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jO^DTiiWAI  E,  J. — Tiie  plaiutiff's  claim  to  maintain  iiis 
suit  IS  presented  in  three  aspects  in  tiis  declaration  : 

1st.  He  assumes  tiiat  it  was  tlie  defendant's  duty  to  have 
levied  the  execution  upon  the  property  of  Botts  and  Scull,  not- 
withstanding the  stay  which  was  allowed  to  the  plaintiff  by  the 
creditor. 

2d.  He  insists  that  the  defendant  should  not  have  given  the 
preference  to  the  junior  execution  of  Hamilton  &  Cole  against 
Botts. 

3d.  He  claims  that  the  defendant  was  bound,  after  notice 
that  the  plaintitf  was  security  for  Botts,  to  proceed  and  levy  on 
his  property. 

In  each  of  these  aspects  the  action  is  founded  on  the  omis- 
sion of  the  defendant  to  perform  a  duly  supposed  to  be  impos- 
ed on  him  by  his  office — but  in  the  two  first  this  duty  is  evi- 
dently due  to  the  creditor,  and  in  the  last,  if  due  at  all,  is  so  to 
the  plaintiff.  With  respect  to  all  duties  imposed  by  law,  or 
by  contract,  it  is  perhaps  the  universal  rule  that  the  action  can 
only  be  sustained  for  the  omission  to  perform  the  duty,  by  him 
to  whom  it  is  due.  This  will  be  evident  when  it  is  considered 
that  no  other  person  can  waive  its  performance,  or  release  the 
damages  which  are  consequent  upon  the  nonperformance. 

It  cannot  for  a  moment  be  supposed  that  Robertaille,  the 
creditor,  might  not  have  directed  the  defendant  to  return  the 
execution  in  the  manner  which  he  did,  without  afi'ecting  his 
rights  against  the  plaintitf,  an>'.  if  he  had  thus  directed,  the 
plaintiff  would  have  no  pretence  of  a  claim  agauist  the  Mar- 
shal. This  then  is  conclusive  to  show  that  the  plaintiff  had 
no  rights  which  could  be  affected  by  the  action  of  the  defen- 
dant with  respect  to  the  first  execution. 

The  case  which  is  referred  to  of  Whitaker  v.  Sumner,  [7 
Pick.  551,]  does  not,  so  far  as  we  can  understand  it,  give  the 
least  support  to  the  present  action.  There  the  defendant  had 
two  executions  in  favor  of  several  plaintiffs,  and  his  duty  to 
each  was  so  to  act  as  to  satisfy  both,  if  practicable,  and  for  wil- 
ful or  even  negligent  omission  to  perform  this  duty,  he  was 
liable  to  an  action.  But  very  different  from  this  is  the  case  of 
an  officer  who  has  but  one  execution,  for  in  that  event  he 
owes  no  obligation  to  any  person  except  the  creditor  and  the 
debtor. 
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This  conclusion  showj  thit  id  cause  of  action  u  contained 
in  llie  first  three  an  1  toe  sixth  counts. 

2.  The  tburth  an  1  fifth  cturits  j-roceerl  upo:?  the  idea  that 
the  delendant  owei  a  tlury  v.i  t  c  j  iaiutitl,  uji.]er'  t!ie  circum- 
stances dibciosed.  This  .i.ty,  ii  it  exists,  jirises  out  of  one  of 
our  statutes,  which  is  in  these  ler*  s: 

"When  an  execution  may  issue  agnipst  ory  princip?d  and 
security  on  any  biil,bond,  note  <>r  «iiher  iustruuient,  the  sheriff 
or  othe-  officer  shall  levy  on  the  jroperi)  of  the  principal  first, 
if  he  has  any  property  in  the  county  where  the  security  re- 
sides: Pro?uWe</,  the  Security  n  ake  oath  before  srme  Justice 
of  the  Peace  that  he  is  security  on  the  said  hond,  bill,  note  or 
other  instrument,  which  affidavit  shall  be  filed  by  the  sheriff 
or  other  officer  with  the  execution."     [i>ig.  164,  §24.] 

Whatever  duties  this  statute  r;.ay  impose  upo:i  the  ilarshal, 
it  is  clear  that  none  are  lue  until  the  affidavit  is  made  in  the 
manner  required  by  its  terms.  Therti  is  no  averment  in  either 
one  of  tht;  counts  that  such  an  ahidavit  was  n^ade  and  notified  '^ 
to  the  defendant,  aiid  without  such  an  averment  there  is  no 
sufficient  cause  of  action  disclosed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


FARLEY'S  Adm'r.  v.  NELSON. 

1.  The  rule  of  practice  which  provides  that  all  declaratiotis,  &.c.  shall  be  signed  bjr 
counsel,  where  counsel  is  employed,  if  not  merely  directory,  does  not  make  a 
paper  purporting  to  be  a  declaration  defective,  because  it  is  unsigned;  unless  it 
appears  that  the  plaintiff  was  represented  by  counsel,  at  the  time  the  declaration 
was  filed. 

2.  A  declaration  in  the  plaintiff's  name,  although  not  signed  by  him,  if  placed  on 
file,  will  be  received  as  such. 

3.  Where  the  declaration  omits  to  state  the  precise  amount  of  damages,  if  neces- 
sary, reference  may  be  had  to  the  writ,  but  where  the  cause  of  action  is  a  legal 
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liability,  as  the  statute  prescribes  the  rate  of  interest,  damages  need  not  be  laid, 
either  in  the  writ  or  declaration. 

4.  When  a  party  dies  pending  a  suit,  a  scire  facias  to  revive  it  may,  by  statute,  is- 
sue at  any  time  to  his  personal  representative. 

5.  Under  a  statute  of  this  Slate,  the  service  of  a  scire  facias  is  good,  though  it  do 
not  appear  that  witnesses  were  present. 

6.  It  is  entirely  regular  to  render  a  judgment  against  the  personal  representative 
of  a  deceased  defendant  at  the  return  term  ofasci.fa.  where  it  has  been  execut- 
ed fifteen  days  before  the  Court,  and  the  representative  does  not  appear,  make 
himself  a  party  and  claim  a  continuance 

7.  The  act  of  1839,  which  inhibits  the  rendition  of  a  judgment  at  the  appearance 
term  applies  only  to  suits  commenced  by  original  process,  and  consequently  does 
not  embrace  the  revival  of  suits  by  scire  facias. 

Writ  of  error  to  the  Circuit  Court  of  Lowndes. 

This  was  an  action  of  assumpsit  by  the  defendglnt  in  error 
as  the  indorsee  of  a  promissory  note  against  the  plaintiff's  in- 
testate. The  writ  was  returnable  on  the  first  Monday  after 
the  fourth  Monday  in  September,  1840,  and  executed  on  the 
30th  of  that  month.  The  declaration  is  entitled  of  the  return 
term  of  the  process,  is  blank  as  to  the  damages  alledged  to 
have  been  sustained,  and  without  being  signed  by  counsel  is 
subscribed  thus — "  Plaintiff's  Attorney."  It  does  not  appear 
from  the  indorsement  on  the  writ,  or  other  part  of  the  record, 
who  is  the  plaintiff's  attorney.* 

On  the  15th  February,  1841,  a  scire  facias  issued,  alledging 
the  death  of  the  intestate,  and  calling  upon  John  N.  Smith,  as 
his  administrator,  to  shew  cause  why  the  suit  should  not  be 
revived  against  him.  This  process  was  executed  on  the  18th 
February,  and  returnable  at  the  succeeding  term  of  the  Court 
holden  on  the  first  Monday  after  the  fourth  Monday  in  March. 
At  the  return  of  the  *c^Veyrtcm5,  the  suit  was  revived  iagainst 
the  administrator,  upon  the  suggestion  of  the  intestate's  death, 
and  a  judgment  by  default  rendered  against  him. 

Cook,  for  the  plaintiff  in  error,  insisted  that  there  was  no 
sufficient  declaration  ;  that  the  scire  facias  was  prematurely 
issued  and  was  irregularly  executed — and  that  the  judgment 
was  rendered  at  the  return  term  of  the  scl  fa.  within  six 
months  after  the  appointment  of  the  administrator. 
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BoLiNG,  for  the  defendant  in  error.  The  omission  to  insert 
damages  in  the  declaration,  or  to  sign  it,it  is  conceived  are  una- 
vaihable  on  error.  [Phillips  v.  Malone,  Minor's  Rep.  110; 
Wheeler  et  al.  v.  Bullard,  6  Porier's  Rep.  352;  Benson  v. 
Campbell,  ib.  455;  Elliott  v.  Smith  &Co,  use,  &c.  1  Ala.  Rep. 
74.]  The  record  shows  that  the  scire  facias  was  regularly  ex- 
ecuted, and  the  statute  authorizes  the  judgment  to  be  rendered 
at  the  first  term  after  its  service,  although  six  months  from  the 
granting  of  letters  of  administration  may  not  have  elapsed. 

COLLIER,  C.  J. — We  have  no  rule  of  Court,  or  statute, 
which  makes  it  indispensable  to  a  declaration  that  it  should  be 
signed  by  counsel.  The  fifth  of  the  General  Rules,  [1  Stew. 
Rep.  613,]  provides  that  "All  declarations,  pleas,  bills,  answers, 
assignments  of  error,  joinders  in  error,  briefs,  &c.,  must  be  sign- 
ed by  counsel,  where  counsel  is  employed,"  It  may  well  be 
questioned  whether  this  rule  is  not  merely  directory — but  even 
if  it  be  imperative  in  its  terms,  it  can  have  no  influence  on  the 
case  before  us.  It  is  applicable  only  to  cases  where  counsel 
are  employed,  and  it  does  not  appear  that  the  plaintiff  was  re- 
presented by  counsel  when  the  declaration  was  filed.  True, 
the  judgment  recites  that  he  came  by  attorney,  but  according 
all  verity  to  this  recital,  and  still  there  is  nothing  that  informs 
us  that  the  attorney  was  employed  previous  to  the  term  when 
the  judgment  was  rendered.  This  being  the  case,  the  paper 
purporting  to  be  a  declaration  must  be  regarded  as  such — it  is 
the  statement  of  a  cause  of  action  in  the  plaintifi''s  name,  and 
being  placed  on  file  by  the  Clerk  of  the  Court  in  which  the  suit 
was  brought,  is  quite  as  regular  as  if  it  were  subscribed  by  the 
plaintiff. 

The  objection  that  the  judgment  is  rendered  for  the  amount 
due  on  the  note  sued  on,  with  interest,  although  the  declara- 
tion does  not  state  the  amount  of  damages  sustained,  is  not 
available.  The  writ  lays  the  damages,  and  this  is  sufficient — 
but  if  it  did  not,  the  statute  prescribes  the  rate  of  interest,  and 
that  renders  unnecessary  the  allegation  of  any  precise  sum  in 
the  record. 

By  an  act  passed  in  1826,  it  is  enacted  "that  the  return  of  a 
sheriff  that  he  has  executed  a  scire  facias,  shall  be  sufficient, 
though  it  do  not  appear  that  witnesses  were  present,  "  and  a 
24 
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scire  facias  to  the  legal  representatives  of  any  plaintiff' or  de- 
fendant who  may  have  died  pending  the  suit,  may  at  any  time 
issue  from  the  office  of  the  Clerk  of  the  Court  in  which  the 
said  cause  may  be  pending."  [Aik.  Dig.  280.]  The  act  of 
18  2,  provides  that  where  an  executor  or  administer  has  been 
duly  served  with  a  scire  facias  to  revive  a  suit  brought  against 
his  testator  or  intestate,  fifteen  days  before  the  sitting  of  the  Court, 
and  shall  neglect  to  become  a  party,  the  Court  may  render  a 
judgment  against  the  estate  of  the  deceased  party  in  the  same 
manner  as  if  the  executor  or  administrator  had  voluntarily 
made  himself  a  party.  And  the  executor  or  administrator  who 
may  become  a  party,  shall,  on  motion,  be  entitled  to  a  continu- 
ance until  the  next  term  of  the  Court.  [Aik.  Dig.  259.]  It  is 
enacted  by  the  act  of  1806  as  follows:  "And  to  the  end  that 
the  executor  or  administrator  may  have  an  opportunity  to  as- 
certain the  situation  of  the  estate  of  the  testator,  or  intestate, 
BO  suit  or  action  shall  be  commenced  or  sustained  against  such 
executor  or  administrator,  in  such  capacity,  till  after  the  expi- 
ration of  six  months  from  the  time  of  proving  the  will  of  the 
testator,  or  of  granting  letters  of  administration  on  the  estate  of 
the  deceased."     [Aik.  Dig.  152.] 

Upon  looking  into  the  record  we  discover  that  the  scire  fa^ 
cias  was  executed  in  conformity  with  the  statute,  more  than 
fifteen  days  before  the  commencement  of  the  Court. 

The  act  of  1826,  it  will  be  seen,  expressly  authorized  the  is- 
suance of  the  sci.fa.  to  revive  the  suit  in  the  manner  in  which 
it  was  done  in  the  present  case — consequently  the  suggestion 
of  the  intestate's  death  upon  the  record,  even  after  the  return 
of  the  process  served  upon  his  administrator  was  entirely  re^ 
gular. 

In  respect  to  the  objection  that  the  judgment  was  rendered 
at  the  first  term  after  the  service  oi  ihe  scire  facias,  XhdA.  is  ex- 
pressly authorized  by  the  act  of  1802,  unless  the  administrator 
shall  ask  the  Court  for  a  continuance.  The  act  of  February, 
1839,  "  to  abolish  attorneys  fees  in  certain  cases,"  which  inhi- 
bits the  rendition  of  a  judgment  at  the  appearance  term,  ap- 
plies only  to  suits  commenced  by  original  process,  in  the  usual 
mode,  and  consequently  does  not  make  the  judgment  in  this 
case  premature. 

We  cannot  determine  from  the  record  that  the  judgment  was 
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rendered  within  six  months  after  the  grant  of  administration  to 
the  plaintiff  in  error.  If  such  was  the  case,  he  should  have 
appeared  in  the  Circuit  Court,  and  there  have  made  an  objec- 
tion to  the  recovery,  until  after  the  expiration  of  that  period. 

As  the  case  is  presented  there  is  no  error,  and  the  judgment 
is  consequently  affirmed. 


MOORE  ET  AL  V.  HUBBARD  et  als. 

1.  Where  a  partnership  for  the  purchase  and  sale  of  lands  existed  between  M.  and 
four  other  person!!  of  the  first  part,  M.  of  the  second  part,  and  D.  of  the  tliird  part, 
upon  a  bill  filed  by  H.  in  his  own  name  against  M.  and  D.  for  a  settlement  of  the 
partnership  accounts,  alledgingthat  he  had  purchased  the  interest  of  his  associ- 
ates and  making  them  defendants  to  the  bill,  M.  and  D.  having  denied  all  know- 
ledge of  this  purchase  and  requiring  proof  of  the  fact — Held,  that  the  answer  of 
the  associates  of  H.  could  not  be  read  in  evidence  against  M.  and  D.  to  prove  the 
right  of  H.  to  sue  in  his  own  name. 

2.  A  final  decree,  confirming  the  report  of  the  Master  ascertaining  the  amount  due 
and  awarding  execution  thereon  is  sufficiently  certain. 

Appeal  from  the  Chancery  Court  at  Talladega. 

This  was  a  bill  in  Chancery,  filed  by  David  Hubbard  against 
the  plaintiffs  in  error.  The  bill  charges  that  some  time  in  the 
year  1839,  the  complainant,  together  with  one  M.  Gilchrist,  M. 
Tarver,  G.  K.  Hubbard  and  J.  Sutherland,  as  one  party,  form- 
ed a  co-partnership  and  association  with  William  Moore  and 
Jesse  Duren  for  the  purpose  of  purchasing  Indian  reservations 
of  the  lands  ceded  to  the  United  States  by  the  Creek  tribe  of 
Indians,  with  a  view  to  make  a  profit  by  the  re-sale  of  the 
lands  thus  purchased.  That  an  article  of  agreement  was  exe- 
cuted between  the  parties  on  the  Cth  February,  1834,  by  which 
it  was  expressly  stipulated  by  complainant,  for  himself  and  his 
associates,  and  by  Moore  anti  Duren,  that  the  said  three  par- 
ties were  to  be  interested  in  equal  proportions  in  all  the  lands 
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which  had  been  or  might  thereafter  be  purchased  by  said  Du- 
ren  from  Indians  within  the  ceded  territory,  except  Duren's 
interest  in  two  tracts  previously  purchased  by  him,  and  which 
are  designated — that  the  money  for  the  purchase  of  the  lands 
was  to  be  furnished  by  complainant  and  his  associates  and 
Moore  in  equal  portions,  and  that  all  lands  so  purchased  were 
to  be  resold  within  four  months  after  the  purchase  and  the  pro- 
ceeds of  the  sales  first  applied  to  the  discharge  of  the  claim  of 
the  party  who  had  furnished  the  purchase  money,  and  (he  re- 
sidue divided  into  three  equal  portions  among  the  contracting 
parties— that  Moore  should  keep  a  true  account  of  all  purcha- 
ses and  sales,  and  be  responsible  for  all  money  advanced  to 
Duren  by  complainant  and  his  associates,  and  it  was  admitted 
by  Moore  in  the  agreement,  that  fifteen  hundred  dollars  had 
been  advanced  by  complainant  and  his  associates,  which  was 
to  be  refunded  out  of  the  first  sales  made  of  the  lands  purchas- 
ed under  the  agreement  which  is  exhibited. 

The  bill  charges  that  before  and  since  the  execution  of  the 
agreement  many  tracts  of  land  were  purchased  by  Duren  for 
and  on  account  of  the  concern,  which  complainant  cannot  des- 
cribe, because  Moore  has  never  furnished  an  account  of  the 
purchases  and  sales  made  under  the  agreement,  but  from  in- 
formation and  belief  charges  certain  tracts  to  have  been  thus 
purchased  which  are  described,  and  among  which  is  one  thus 
described  :  "Also  the  west  half  of  section  sixteen,  in  township 
fifteen,  range  six  east,  in  the  Coosa  land  district,  which  was 
bought  by  the  said  Duren,  from  an  Indian  named  Fixit  Hadjo, 
for  the  benefit  and  with  the  funds  of  your  orator  and  his  asso- 
ciates,"— and  that  these  lands  have  been  sold  by  Moore  and 
Duren  at  large  profits. 

The  bill  further  charges  that  the  complainant  and  his  associ- 
ates furnished  at  different  times  to  Duren,  for  the  purchase  of 
lands  under  the  agreement,  various  sums  of  money,  amount- 
ing in  all  to  the  sum  of  three  thousand  and  eighty  dollars — that 
complainant  has  purchased  the  entire  interest  of  Gilchrist,  Tar- 
ver,  G.  K.  Hubbard  and  Sutherland,  in  the  aforesaid  land  and 
sales,  and  all  things  arising  thereon,  and  is  now  the  entire  own- 
er of  the  interest  originally  belonging  to  the  parties  of  the  first 
part  in  the  agreement. 

The  bill  charges  that  Moore  and  Duren  fraudulently  conceal 
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ad\ranced  by  Hubbard  to  Duren  has  been  refunded — how  paid 
and  out  of  what  fund  ? 

The  Master  to  state  an  account  in  a  tabular  form,  so  as  to 
present  the  final  result  in  figures. 

The  Master  stated  an  account,  in  which  he  ascertained  that 
the  defendants  were  indebted  to  the  complainant  S4,108  31. 

Numerous  exceptions  were  taken  to  this  report,  which  need 
not  be  noticed  here,  as  they  sufficiently  appear  from  the  opin- 
ion of  the  Court. 

The  Court  overruled  the  exceptions,  except  as  to  one  item  of 
four  hundred  dollars.  The  report  was  recommitted  for  correc- 
tion, which  being  corrected  by  the  Register  he  reported  the 
amount  due  ^3,473  65,  and  the  Chancellor  thereupon  rendered 
his  decree  in  these  words :  "  The  within  report  being  heard  and 
considered,  it  is  ordered  and  decreed  that  the  same  be  confirm- 
ed, and  that  complainant  hav^e  execution  for  the  sum  reported 
according  to  the  principles  of  the  decree  rendered  during  the 
present  sitting  of  this  Court — and  it  is  further  ordered  that  the 
defendants,  Moore  and  Duren,  pay  the  costs  of  this  Court." 

From  this  decree  the  defendants  proseciite  this  appeal,  and 
assign  for  error —  ' 

1.  In  rendering  a  decree  for  complainant. 

2.  In  allowing  him  interest. 

3.  In  sustaining  his  alledged  purchase  from  his  associates. 

4.  In  overruling  the  exceptions  to  the  Master's  report. 

5.  In  admitting  the  answers  of  G.  K.  Hubbard  and  Tarver, 
and  in  proceeding  without  a  regular  judgment,  pro  confesso, 
as  to  Gilchrist  and  Sutherland. 

6.  In  not  sustaining  the  demurrer  to  the  bill. 

7.  The  bill  is  multifarious. 

8.  In  decreeing  to  complainant  the  entire  interest  of  his  as- 
sociates. 

9.  There  is  no  sufficient  decree. 

Silas  Parsons  and  Rice,  for  plaintiffs  in  error,  made  the 
following  points: 

That  the  bill  must  be  dismissed  because  the  complainant  has 
pot  proved  his  right  to  maintain  this  action  in  his  own  name, 
which  is  not  admitted,  but  distinctly  put  in  issue  by  the  an- 
swers.    That  the  admissions  of  the  other  defendants,  his  for- 
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mer  partners,  of  the  fact,  are  not  evidence  against  them that 

the  answer  of  one  defendant  is  not  evidence  against  a  co- 
defendant. 

That  the  fifteen  hundred  dollars  mentioned  in  the  article  of 
agreement  was  a  loan  to  Duren  individually,  and  not  a  sum 
of  money  to  be  invested  in  lands  for  the  benefit  of  all  the 
parties. 

That  the  bill  is  multifarious. 

That  the  reference  to  the  Master  did  not  authorize  him  to 
compute  interest. 

That  the  decree  is  uncertain  and  inconclusive. 

Mr.  Chilton,  contra.  The  only  plausible  objection  to  the 
decree  is,  that  there  is  no  proof  that  Hubbard  had  before  the 
filing  of  the  bill  acquired  the  interest  of  his  associates.  He  in- 
sisted that  the  rule  that  the  answer  of  one  defendant  was  not 
evidence  against  another,did  not  apply  in  thiscase  because  of  the 
nature  of  the  interest.  That  the  associates  of  Hubbard  were 
parties  to  the  bill,  and  that  as  it  regarded  Moore  and  Duren, 
the  decree  would  operate  as  an  estoppel.  He  cited  Smith's 
Ch.  Pr.  1,  340;  Philips  Ev.  361;  9  Cowan,  747;  11  Pick. 
331 ;  9th  Porter,  79,  93;  4  ib.  245;  1  Dall.  64;  4  John.  Rep. 
461 ;  10  Serg.  and  Rawle,  268. 

ORMOND,  J. — The  object  of  this  bill  is  to  have  an  account 
of  the  transactions  of  a  partnership  for  the  purchase  and  sale  of 
Indian  reservations  in  the  Creek  Nation,  formed  between  the 
complainant  and  certain  persons  styled  his  associates  of  the 
first  part,  W.  H.  Moore  of  the  second  and  Jesse  Duren  of  the 
third  part,  the  terms  of  which  partnership  were  reduced  to 
writing.  The  money  for  the  purchase  of  the  lands  was  to  be 
furnished  by  the  complainant  and  his  associates,  and  Moore, 
the  land  to  be  purchased  by  Duren,and  the  profits  which  might 
arise  from  a  re-sale,  after  refunding  the  money  advanced,  to 
be  divided  in  three  equal  parts  between  complainant  and  his 
associates,  Moore  and  Duren. 

The  complainant  alledges  in  his  bill  that  he  has  become  the 
owner  of  the  entire  interest  of  himself  and  his  associates,  by  a 
purchase  from  them,  and  they  are  made  defendants  to  the  bill. 
Moore  and  Duren  in  answer  to  this  allegation  of  the  bill,  say 
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they  have  no  knowledge  of  the  fact,  and  call  for  proof.  Two 
of  the  former  partners  of  the  complainant  answer  the  bill,  and 
admit  that  they  have  sold  and  transferred  their  interest  in  the 
partnership  to  him.  The  other  two  are  non-residents,  against 
"whom  publication  was  made,  and  decrees  pro  confesso  taken. 

His  Honor  the  Chancellor  held  these  admissions  proof  of  the 
fact  that  the  complainant  had  acquired  the  entire  interest  of 
himself  and  his  former  partners.  He  considered  that  it  was  a 
mere  disclaimer  of  their  interest,  and  that  as  they  were  parties 
to  the  bill,  the  decree  would  operate  as  an  estoppel. 

As  it  is  shown  by  the  bill  that  four  other  persons  were  ori- 
ginally equally  concerned  with  the  complainant  in  the  money 
sought  to  be  recovered  by  the  bill,  they  should  have  been  join- 
ed with  him  in  the  suit  as  complainants,  to  obviate  which  it  is 
alledged  in  the  bill  that  the  complainant  had  by  purchase  from 
them  acquired  their  entire  interest.  As  this  fact  was  denied 
by  the  answer  of  the  two  defendants,  who  are  sought  to  be 
charged  by  the  bill,  it  was  incumbent  on  the  complainant  to 
prove  it.  This  he  attempts  to  do  by  the  admissions  of  his  for- 
mer partners,  who  were  made  defendants; 

It  is  well  estabhshed  as  the  general  rule  in  Chancery,  that 
the  answer  of  one  defendant  cannot  be  read  in  evidence  against 
a  co-defendant.  The  exception  is  where  there  is  an  identity 
of  interest,  as  where  all  the  defendants  are  partners  in  the 
same  transaction,  [Clark's  adm'r  v.  Van  Riemsdyk,  9th 
Cranch,  153,]  or  where  the  defendant  whose  answer  is  read, 
and  the  defendant  sought  to  be  charged,  are  privies  in  estate. 
[Osborne  v.  The  Bank  of  the  United  States,  9th  Wheaton,  738; 
Gresly  Eq.  Ev.  322.]  Other  exceptions  may  exist  to  the  rule, 
but  these  are  sufficient  to  show  the  reason  of  the  rule  itself. 
In  this  case  none  of  the  reasons  exist  which  would  authorize 
these  defendants  to  charge  Moore  and  Duren  by  an  admis- 
sion. 

The  Chancellor  does  not  appear  to  have  considered  the  evi- 
dence aflforded  by  the  answers  thus  offered  against  Moore  and 
Duren  as  establishing  facts  as  evidence  against  them,  but  as 
mere  proof  of  a  disclaimer  of  interest,  on  the  part  of  these  defen- 
dants, in  favor  of  the  complainant.  It  is  true  that  such  is  their 
effect  as  between  them  and  the  complainant, but  they  are  used 
for  another  purpose ;  they  are  the  only  evidence  of  the  right 
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of  the  complainant  to  sue  in  his  own  name,  which,  as  his  right 
thus  to  institute  the  suit  was  controverted  by  those  defendants 
whom  he  sought  to  charge,  it  was  incumbent  on  him  to  prove. 
It  is  therefore  the  plain  case  of  the  answer  of  one  defendant 
read  as  evidence  against  a  co-defendant,  as  between  whom 
there  is  neither  privity  of  estate  norcommunity  of  interest,  and 
viewed  in  this  light  the  answers  were  clearly  inadmissible  as 
evidence  against  the  other  defendants. 

Nor  indeed  could  the  answers  operate  against  the  other  de- 
fendants even  as  evidence  of  a  disclaimer  of  interest,  as  is  shown 
by  the  case  of  Hill  v.  Adams,  2  Atkins,  39. 

In  all  other  respects  the  decree  of  the  Chancellor  appears 
to  be  correct.  The  position  assumed  by  the  counsel  for  the 
defendants  in  error,  that  the  fifteen  hundred  dollars  mentioned 
in  the  articles  of  agreement  entered  into  between  the  parties, 
was  a  loan  to  Duren  individually,  and  not  a  part  of  the  capital 
stock  to  be  invested  in  the  purchase  of  lands,  has  no  founda- 
tion. It  is  impossible  to  doubt,  taking  the  whole  agreement 
into  consideration,  that  this  money  was  advanced  for  the  pur- 
poses contemplated  by  the  articles  of  agreement,  and  was  not 
intended  as  a  mere  gratification  to  Dnren. 

The  objection  to  the  allowance  of  interest  is  put  upon  the 
ground  that  there  was  no  reference  by  the  Cliancellor  to  the 
Master  for  that  purpose. 

It  is  true,  the  Chancellor  does  not  in  express  terms  direct  the 
Master  to  compute  the  interest  on  moneys  in  the  hands  of  the 
defendants.  He  did  however  require  the  Master  to  ascertain 
and  furnish  the  data  by  which  it  was  to  be  ascertained,  "  and 
to  state  the  accounts  between  the  parties  in  a  tabular  form,  so 
as  to  present  the  final  results."  The  right  to  recover  interest 
where  money  is  im[*operly  withheld,  is,  in  a  Cotirt  of  Equity, 
as  clear  as  the  right  to  recover  the  principal.  The  accounts 
therefore,  could  not  be  stated  between  the  parties  without  a 
computation  of  the  interest,  and  this  was  the  appropriate  duly 
of  the  Master. 

The  objection  that  the  bill  is  multifarious,  is  not  sustained  by 
the  record.  If  the  tract  of  land  said  to  be  purchased  from  the 
Indian,  Fixit  Hadjo  was,  as  is  supposed,  charged  in  the  bill  to 
have  been  purchased  for  the  benefit  of  the  complainant  and 
his  associates,  and  that  the  other  two  partners,  Moore  and  Du- 
25 
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ren  had  no  interest  in  it,  the  bill  Would  certainly  be  liable  to 
the  objection  made,  as  it  would  be  the  union  in  the  same  bill 
of  two  distinct  and  separate  interests,  but  such  is  not  the  fact 
as  shown  by  the  bill  itself,  as  it  is  expressly  charged  that  the 
money  to  purchase  this  tract  of  land  was  furnished  to  Duren, 
by  complainant,  under  the  agreement  to  purchase  lands  for 
the  common  benefit  of  the  partnership. 

The  final  decree  of  the  Chancellor  confirming  the  report  of 
the  Master  and  awarding  excution  for  the  amount  ascertained 
is  sufficiently  certain. 

It  results  from  these  views  that  the  decree  of  the  Chancellor 
must  be  reversed  and  the  cause  remanded,  that  the  complain- 
ant may  establish  his  right  to  sue  in  his  own  name. 


TIPTON  V.  NANCE. 

1.  Where  a  bill  of  exchange  is  purchased  by  an  unchartered  company,  with  its 
own  bills,  in  the  usual  course  of  its  business,  and  suit  is  brought  against  an  indorser, 
who  is  also  a  partner  of  the  company,  in  the  name  of  another  partner,  to  whom 
the  indorsement  is  filled  up,  it  is  a  partnership  transaction,  and  the  suit  in  the 
name  of  the  partner  is  merely  colorable  and  cannot  be  maintained  when  it  is 
shown  that  he  has  no  interest  in  the  bill,  and  that  it  belonged  at  the  commence- 
ment of  the  suit,  and  yet  belongs  to  the  company. 

Writ  of  Error  to  the  County  Court  of  Dallas  county. 

• 

This  action  was  brought  by  Nance  against  the  indorser  of  a 
bill  of  exchange. 

A  great  number  of  questions  are  raised  upon  the  record, 
both  with  respect  to  the  pleadings  and  the  merits  of  the  case, 
but  as  only  one  is  determined  by  the  Court,  the  facts  and  plead- 
ings in  connection  with  that  only  are  stated.  The  case  was 
tried  on  the  general  issue,  and  there  was  a  verdict  and  judg- 
ment for  the  plaintiff. 

The  defendant  offered  to. prove  that  the  bill  was  purchased 
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by  the  Real  Estate  Banking  Company  of  South  Alabama,  (an 
unchartered  association  of  individuals,)  and  of  wliich  both  the 
plaintiff  and  defendant  were  partners,  with  bills  of  the  compa- 
ny, and  in  its  general  course  of  business— that  no  settlement  of 
the  affairs  of  the  company  had  been  made  or  balance  struck 
between  the  partners — that  Nance,  the  plaintiff,  held  the  bill 
sued  on  merely  as  agent  of  the  association,  though  it  was  in- 
dorsed to  him,  but  the  property  in  the  bill  remained  at  the 
commencement  of  the  suit  in  the  company.  This  evidence 
was  excluded  from  the  consideration  of  the  jury  as  presenting 
no  defence. 

The  defendant  excepted,  and  now  insists  that  the  evidence 
should  have  been  admitted. 

Saffold  and  Evans,  for  the  plaintiff  in  error,  insisted  that 
the  legal  disability  of  one  partner  to  sue  another  cannot  be 
avoided  by  a  colorable  transfer,  the  fact  of  partnership  contin- 
ues, and  it  is  that  which  creates  the  legal  disability.  [9  Porter, 
450;  2  S.  and  P.  259;  1  Ala.  Rep.  100;  5  Cowan,  711;  12 
John.  401;  14  Pick.  172;  15  Wend,  156;  Tindal  v.  Bright, 
Minor,  103;  1  Ala.  Rep.  N.  S.  521 ;  4  Porter,  499  ;  Ramsay  v. 
Johnson,  ib.  418 ;  2  S.  and  P.  259 ;  1  Stark.  78.] 

Lapsley  and  Hunter,  for  the  defendant  in  error,  argued 
that  the  evidence  was  properly  excluded,  as  it  went  to  im- 
peach the  plaintiff's  title  to  the  bill,  derived  through  the  in- 
dorsement, but  this  can  be  done  only  under  a  plea  verified  by 
affidavit.     [Beal  v.  Snedicor,  8  Porter,  523;  9  Porter,  309.] 

As  to  the  merits  of  such  a  defence  they  seem  to  be  settled 
in  McNair  v.  Nance,  2  Ala.  Rep.  N.  S.  349;  see  also  Chitty 
on  bills,  251 ;  1  Chitfy,  27,  28  ;  Collyer  on  Part.  149,  647, 648; 
8  Cranch.  30;  3  N.  S.  Con.  R.  14,  15,  16;  7  Mass.  304;  13 
Eng.  Com.  Law  Rep.  383,  384;  11  ib.  26;  Story  on  Agency, 
100, 150. 

GOLDTHWAITE,  J.— We  have  held  this  case  sometime 
under  consideration,  in  order  that  it  might  receive  a  more  de- 
liberate investigation  than  could  be  given  to  it  in  term  time. 
This  investigation  has  confirmed  our  first  impressions  that  the 
evidence  was  improperly  excluded  from  the  jury. 
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The  plaintiff  in  this  case  is  shown  to  be  a  person  clothed 
with  a  mere  naked  legal  right,  in  consequence  of  the  indorse- 
ment, but  when  the  amount  of  the  bill  is  recovered  it  goes  into 
the  general  funds  of  the  association,  of  which  the  defendant  is 
a  partner.  If  the  money  was  converted  by  the  plaintiff  to  his 
own  use  after  receiving  it,  and  he  was  not  also  a  partner  in 
the  concern,  an  action  could  only  be  maintained  against  him 
by  using  the  defendant's  name  in  connection  with  the  other 
partners.  Under  the  circumstances  disclosed  by  the  evidence 
offered,  the  present  plaintiff  is  merely  nominal,  and  the  true 
plaintiffs  in  interest  are  the  association.  If  the  suit  was  in  the 
name  of  the  partners  to  the  association,  and  the  identity  of  one 
of  the  partners  suing  with  the  defendant  was  disclosed  in  the 
declaration,  it  would  be  bad  on  demurrer — or  if  the  fact  did 
not  appear  it  could  be  pleaded.  [Mainwaring  v.  Newman,  2 
B.  and  P.  120.] 

The  present  case  does  not  rest  on  the  principle  which  gov- 
erned McNair  v.  Nance,  [2  Ala.  Rep.  349,]  for  there  the  note 
was  given  to  a  trustee  for  the  purpose  of  launching  the  part- 
nership, and  in  equity  the  contract  could  only  be  considered  as 
the  agreement  of  one  partner  with  the  others  to  contribute  a 
certain  sum  to  the  common  stock.  Until  the  money  was  actu- 
ally paid,  the  partnership  had  nothing  in  it.  It  rather  resem- 
bles the  cases  of  Hazlehurst  v.  Pope,  [2  S.  and  P.  259,]  and 
Smyth  v.  Strader,  [9  Porter,  446,]  where  the  whole  subject 
was  examined,  and  in  which  it  was  held  that  a  note  or  bill  giv- 
en by  a  firm  to  one  partner,  and  by  him  indorsed  to  a  third 
person  in  due  course  of  business,  could  be  recovered  upon.  In 
both  those  cases,  if  the  transfer  by  the  partner  had  been  merely 
colorable,  we  apprehend  the  decisions  would  have  been  that 
there  could  be  no  recovery. 

In  New  York  it  is  settled  by  a  great  number  of  decisions, 
that  the  rights  of  an  assignee  will  be  protected  although  he 
may  not  be  a  party  to  the  record.  [See  cases  collected  in  2 
Cowan  and  Hill's  Notes  to  Phil.  Ev.  163,  note  172.]  We  ap- 
prehend the  converse  of  the  rule,  that  the  rights  of  a  defendant 
will  be  protected  against  a  colorable  or  fraudulent  assignee  is 
if  possible,  yet  more  clear.  The  general  rule,  when  the  bill  or 
note  is  indorsed,  after  it  is  due,  places  the  plaintiff  in  the  situa- 
tion of  the  one  from  whom  he  gets  it,  and  is  familiar  to  all. 
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[Brown  v.  Davis,  3  Term,  81 ;  Boehn  v.  Sterling,  7  ib.  424.] 
So  also  is  that  which  declares  that  the  defendant  is  let  into  all 
his  defences  when  the  holder  has  received  the  negotiable  paper 
as  a  mere  collateral  security,or  with  express  notice.  [Livings- 
ton V.  Dean,  2  John.  Ch.  479;  Coddington  v.  Bay,  5  ib  54  ] 
In  the  latter  case  Chancellor  Kent  thus  states  the  reasons  for 
the  commercial  rule,  that  no  defence  can  be  admitted  except  as 
against  the  holder  of  the  bill  or  note.  "  It  is  the  credit  given 
to  the  paper,  and  the  consideration  bona  fide  paid  on  receiving 
it,  that  entitles  the  holder  to  such  extraordinary  protection, 
even  in  cases  of  the  most  palpable  fraud  ;  it  is  an  exception  to 
the  general  rule  of  law,  and  ought  not  to  be  carried  further 
than  the  necessity  which  created  it." 

It  is  most  obvious  that  the  grossest  frauds  would  be  intro- 
duced if  a  legitimate  defence  could  be  avoided  or  smothered 
by  the  introduction  upon  the  record  of  a  mere  colorable  party, 
and  whatever  may  be  the  intrinsic  merits  of  this  case,  as  be- 
tween the  other  members  of  the  association  and  the  defendant, 
the  plaintiif  shows  no  claim  to  be  considered  in  any  other 
light.  , 

The  disability  of  one  partner  to  sue  another  upon  any  con- 
tract connected  with  and  arising  out  of  the  use  of  the  partner- 
ship funds,  is  not  a  mere  technical  disability.  It  results  from 
the  very  nature  of  a  partnership,  that  each  partner  is  liable  for 
all  the  debts  of  the  partnership,  and  he  never  can  be  certain 
this  liability  will  not  be  enforced  until  the  debts  are  all  discharg- 
ed. But  even  then,  until  the  affairs  of  the  partnership  are 
finally  closed,  and  the  balance  of  each  partner  ascertained,  he 
may  honestly  doubt  whether  he  is  a  debtor  or  a  creditor  of  the 
joint  concern. 

The  present  association  may  perhaps  afford  an  illustration 
as  strong  as  any  other  of  the  general  justice  of  the  rule.  It  is  not 
impossible  that  the  identical  bills  with  which  the  purchase  of 
this  paper  was  made, are  yet  outstanding,  and  may  be  enforced 
against  this  defendant — or  other  liabilities  may  already  have 
beeii  enforced  against  him.  It  is  such  and  similar  considera- 
•tions  which  are  the  foundation  of  the  rule  that  one  partner  can- 
not sue  another  at  law,  and  we  perceive  no  circumstances  in 
this  case  to  authorize  the  introduction  of  an  exception,  the  re- 
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cognition  of  which  has  not  been  shown,  and  which,  in  our 
opinion  does  not  exist. 

On  this  point  in  the  case  we  are  satisfied  the  judgment  should 
be  reversed,  and  as  it  will  probably  be  decisive  of  the  case,  we 
forbear  to  express  any  opinion  on  the  other  questions  raised, 
farther  than  to  observe  that  all  the  pleas  demnrred  to  seem  to 
be  defi.cient  in  certainty,  for  which,  if  for  no  other  reason,  the 
judgment  upon  the  demurrer  was  proper. 

Reversed  and  remanded. 


McWHORTER  v.  LEWIS,  use,  &c. 

1 .  Where  a  promissory  note  was  subscribed  thus,  "A.  A  M.  President  W.  &  Coosa 
R.  R.  Company,"  the  maker  when  sued  may,  under  the  general  issue,  or  a  plea 
Btating  the  facts  specially,  defend  himself  against  an  action  charging  him  per- 
Bonally,  by  proving  that  the  note  was  made  for  and  on  account  of  ihe  corpora. 
tion  designated,  in  virtue  of  an  authority  for  that  purpose,  and  so  accepted  by 
the  payee.  But  a  plea  under  which  such  defence  is  intended  to  be  made,  must 
be  verified  by  oath,  according  to  the  statute  of  this  State. 

2.  When  the  affidavit  of  the  truth  of  a  plea  is  necessary,  the  want  of  it  is  a  defect 
available  on  demurrer. 

Writ  of  Error  to  the  Circuit  Court  of  Autauga. 

The  defendant  in  error  declared  against  the  plaintiff  in  as- 
sumpsit on  a  promissory  note  of  the  following  tenor,  viz: 

«^553  00. 

On  the  first  day  of  January  next,  I  promise  to  pay  Henry 
Lewis,  or  bearer,  five  hundred  and  fifty-three  dollars,  for  the 
hire  of  three  negro  men  for  the  present  year,  to  wit,  Billy, 
Abram  and  Anderson,  this  19th  January,  1838. 

Alvin  a.  McWhorter, 
President  W.  S,'  Coosa  R.  R.  Company.'^ 

The  defendant  pleaded — L  Non  assumpsit.    2.  That  the 
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Legislature,  on  the  9th  of  January,  1836,  incorporated  by  sU- 
tute  the  Wetumpka  and  Coosa  Rail  Road  Company, and  among 
other  powers  authorized  it  to  elect  a  President  and  Directors. 
On  the  4th  June,  1836,  the  Company  elected  a  Board  of  Di- 
rectors, who  being  duly  organized,  elected  the  defendant  their 
President.  Afterwards,  on  the  25th  December,  1837,  the  Di- 
rectors, invirtue  of  the  charter,  authorized  the  defendant  to 
employ,  by  hiring,  slaves  and  other  able  bodied  hands  to  work 
and  be  engaged  in  the  service  of  said  Company.  The  plea 
avers,  that  in  pursuance  of  the  directions  of  the  Company,  the 
defendant  hired  of  the  plaintiff  three  slaves,  to  wit:  Anderson, 
Bill  and  Abram,  as  the  agent  and  President  of  the  Board  of 
Directors,  and  in  that  character  and  none  other  made  the  note 
declared  on — that  it  was  delivered  to  the  plaintiff  and  accepted 
by  him  as  the  note  of  the  Company,  and  not  as  the  individual 
note  of  the  defendant.  And  therefore  it  is  alledged  that  the 
credit  was  given  by  the  plaintiff  to  the  Company  alone,  and 
the  defendant  acted  in  his  official  capacity;  further  that  the 
labor  and  services  of  the  slave  were  received  exclusively  by 
the  Company. 

The  plaintiff  took  issue  on  the  first  plea  and  demurred  to  the 
second — his  demurrer  being  sustained  the  cause  was  submitted 
to  a  jury,  who  returned  a  verdict  in  his  favor,  on  which  judg- 
ment has  been  rendered. 

On  the  trial  the  defendant  excepted  to  the  ruling  of  the  pre- 
siding Judge.  From  the  bill  of  exceptions  it  appears  that  the 
plaintifi"  introduced  the  note  in  suit,  and  rested  his  ca?e.  The 
defendant  then  proposed  to  prove  that  he  was  duly  and  legally 
elected  President  of  the  Wetumpka  and  Coosa  Rail  Road 
Company,  that  the  Board  of  Directors,  on  the  25th  of  Decem- 
ber, 1887,  authorized  the  defendant,  as  President  of  the  Com- 
pany, to  employ,  by  hiring,  slaves  and  other  able  bodied  hamds 
to  work  and  be  engaged  in  the  service  of  the  said  Company, 
and  that  in  pursuance  of  the  order  and  direction  of  the  Board 
of  Directors,  he,  defendant,  hired  of  the  plaintiff  three  slaves, 
named  in  the  note,  as  the  agent  and  President  of  the  Board 
and  Company,  and  in  that  character,  and  none  other,made  the 
note  for  the  hire  of  the  slaves.  That  the  plaintiff  gave  the  ex- 
clusive credit  to  the  Company,  and  received  the  note  as  its 
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promise  and  undertaking — further,  the  Company  received  the 
entire  benefit  of  the  services  of  the  slaves  hired. 

T.  Williams,  with  whom  was  S.  Storks,  for  the  plaintiff 
in  error. 

Pryok,  for  the  defendant. 

COLLIER,  C.  J. — Lazarus,  use,  &c.  v.  Shearer,  [2  Ala.  Rep. 
718,]  was  an  action  against  the  defendant  as  the  acceptor  of  a 
bill  of  exchange,  which  was  addressed  to  and  accepted  by  him, 
as  "  President  of  the  Selma  and  Tennessee  Rail  Road  Compa- 
ny." The  cause  was  tried  on  the  plea  of  non  assumpsit,  un- 
der which  it  was  attempted  to  be  shown  that  the  bill  was 
drawn  and  accepted  on  account  of  the  indebtedness  of  the 
company  to  the  drawer,  and  was  received  by  the  payee  as 
imposing  a  liability  on  the  corporation.  But  the  question  of  the 
admissibility  of  such  evidence  being  raised,  this  Court  were  of 
opinion  that  it  was  doubtful,  from  the  face  of  the  contract, 
whether  it  was  intended  to  operate  as  the  personal  engagement 
of  the  defendant  or  to  impose  an  obligation  upon  the  corpora- 
tion— and  that  extrinsic  evidence  was^dmi^sible  to  show  the 
true  character  of  the  transaction.  Yet  inasmuch  as  the  evi- 
dence went  to  deny  that  the  acceptance  was,  in  law,  the  defen- 
dant's act,  as  the  declaration  alledged  the  plea  under  which 
the  defence  was  made  should  have  been  supported  by  affida- 
vit, as  required  by  statute.     [Aik.  Dig.  283,  §137.] 

In  that  case  the  question  of  the  legal  sufficiency  of  the  plea 
was  not  made,  but  the  adaptation  of  the  evidence  to  the  issue 
was  reserved  by  bill  of  exceptions.  Here  it  is  insisted,  that 
the  plea  which  specially  sets  forth  the  facts  intended  to  be  pro- 
ved, in  order  to  show  that  the  note  declared  on,  (though  made 
by  the  defendant,)  contained  the  promise  and  undertaking  of 
the  corporation,  is  defective  for  the  want  of  an  affidavit.  In 
McAlpin  &  McAlpin  v.  May,  [1  Stew.  Rep.  520,]  it  was  held 
that  a  demurrer  to  a  plea  reaches  the  want  of  an  affidavit  of 
its  truth,  when  that  is  necessary.  This  decision  has  been  often 
reaffirmed,  and  could  not  be  departed  from  at  this»day,  even 
if  wethought  that  the  law  should  have  been  otherwise  settled. 

The  matter  of  the  second  plea  seems  to  us  to  present  a  suffi- 
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cient  answer  to  the  action,  and  if  either  it,  or  the  general  issue 
on  which  the  case  was  tried,  had  been  verified,  we  should 
have  no  difficulty  in  reversing  the  judgment.  But  our  duties 
are  defined  by  law,  and  we  cannot  afford  to  the  plaintiff  in 
error  the  benefit  of  a  defence  of  which,  by  the  manner  of  plead- 
ing, he  has  deprived  himself 

The  judgment  of  the  Circuit  Court  is  affirmed. 


J.  C.  &  J.  CROSBY  V.  LASSITER. 

1.  When  the  record  recites  that  "  the  defendant  failed  to  file  his  plea  within  the 
time  prescribed  by  law,"  a  memorandum  of  pleas  found  in  the  record,  will  be 
presumed  not  to  have  been  filed  within  the  time  prescribed  by  law,  and  there- 
fore properly  disregarded. 

Error  to  the  County  Court  of  Conecuh. 

Assumpsit  on  a  promissory  note  by  defendant  against  plain- 
tiffs in  error. 

The  declaration  is  in  the  usual  form,  and  an  entry  on  the  re- 
cord of  pleas  in  the  following  words  : 

"  In  this  case  defendants  come  and  plead  in  short,  by  con- 
sent, non  assumpsit,  payment  and  set  off. 

Attest,  Wm.  S.  Burd,  DePts  Atto." 

The  judgment  is  rendered  thus:  "Application  in  this  case 
for  continuance  on  the  part  of  the  defendant.  On  the  showing 
it  did  not  appear  that  ordinary  diligence  had  been  used,  and 
application  overruled.  This  day  came  plaintiff,  by  his  attor- 
ney, service  of  writ  being  proved  and  the  defendant  having 
failed  to  file  his  plea  within  the  time  prescribed  by  law,  but 
wholly  makes  default,  it  is  therefore  considered,''  &c 
26 
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From  this  judgment  this  writ  is  prosecuted,  and  the  defen- 
dants now  assign  for  error — 

1.  The  rendition  of  judgment,  without  disposing  of  the 
pleas. 

2.  The  declaration  shows  no  cause  of  action. 

EoLLixG,  for  the  plaintiffs  in  error,  cited  Stii  Porter,  469  j  1 
Ak.  Rep.  515;  2  ib.  337. 

ORMOND,  J. — We  are  imable  to  perceive  that  this  case 
differs  from  the  cases  cited,  in  which  we  have  affirmed  the 
judgment  of  the  Court  below,  notwithstanding  it  appeared  that 
pleas  had  been  filed. 

The  record  shows  that  the  defendants  were  in  Court  and 
applied  for  a  continuance  of  the  cause,  which  the  Court  refused 
because  no  diligence  had  been  employed  in  preparing  for  the 
trial.  The  record  also  shews  that  the  pleas  were  not  filed 
within  the  time  prescribed  by  law.  The  act  of  February  2d, 
1839,  requires  the  defendant  to  plead  to  the  merits  within  the 
first  week  of  the  appearance  term,  or  on  failure  thereof  to  for- 
feit the  right  of  making  defence  thereafter. 

The  memorandum  of  pleas  by  their  name,  which  appears 
in  the  record,  seems  to  have  been  disregarded  by  the  plaintiff, 
and  from  the  statement  in  the  record  it  appears  they  were  not 
entitled  to  notice,  because  not  filed  within  the  time  required  by 
law.     They  were  therefore  properly  disregarded  by  the  Court. 

We  perceive  no  objection  to  the  declaration,  and  the  judg- 
ment of  the  Court  is  therefore  affirmed. 


JUNE  TERM,  1842.  203 


Norris  v.  Bradford  ■ 


NORRIS  V.  BRADFORD. 

t.  When  a  slave  is  loaned  by  a  father  to  his  son,  the  mere  possession  of  the  slavp, 
ahhough  it  may  have  induced  a  credit  to  be  given  to  the  son,  will  not  subject  the 
slave  to  the  payment  of  his  debts. 

2.  Whenever  a  contest  arises  between  a  creditor  or  purchaser  of  a  bailee  and  one 
claiming  to  be  the  ower,  the  question  of  fraud  is  involved — and  when  property  ia 
loaned  by  a  father  to  a  son,  for  an  indefinite  period,  and  for  no  specific  object,  it 
is  competent  for  a  jury  to  infer  either  that  a  gift  was  intended,  or  that  there  w^s  a 
fraudulent  intention  to  deceive  creditors. 

3.  A  loan  is  not  an  incumbrance  within  the  meaning  of  the  first  section  of  the  act 
of  1823.     [Aik.  Dig.  207,  H] 

Writ  of  error  to  the  Circuit  Court  of  Talladega  county. 

Trover,  for  the  value  of  a  negro  slave.  At  the  trial,  a  wit- 
ness, who  was  the  son  of  the  plaintiff,  testified  that  the  slave 
was  loaned  to  him  by  his  father,  as  a  nurse.  The  witness  had 
possession  of  the  slave  for  several  years  previous  to  his  remo- 
val from  South  Carolina,  where  he  formerly  resided,  to  this 
State — this  possession  was  not  uninterrupted,  but,  during  that 
period,  the  slave  was  frequently  in  possession  of  the  plaintiff, 
on  a  visit.  The  witness  removed  his  family  to  this  Stale  in 
the  spring  or  summer  of  1838,  without  the  knowledge  of  the 
plaintiff,  and  the  slave  came  with  him  without  the  consent  of 
the  plaintiff.  The  slave  remained  in  the  possession  of  the  wit- 
ness, under  the  loan,  until  she  was  levid  on  at  the  suit  of  some 
of  his  creditors,  in  the  fall  of  1839,  and  was  afterwards  sold  by 
virtue  of  an  execution,  to  satisfy  debts  contracted  by  the  wit- 
ness. The  witness  neither  disclosed  nor  concealed  the  fact 
that  the  slave  was  the  property  of  the  plaintiff,  when  he  came 
to  reside  in  this  State,  or  afterwards,  up  to  the  period  of  the 
sale.  On  the  day  of  the  sale,  and  innnediately  before  it  was 
made,  an  agent  of  the  plaintiff  gave  notice  publicly,  to  all  the 
bystanders,  that  the  slave  was  his  property,  and  forewarned  alt 
persons  from  purchasing,  as  suit  would  be  instituted  against 
the  purchaser.     The  defendent  became  the  purchaser. 

On  this 'state  of  facts,  the  Court  charged  the  jury  that  if  tliey 
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believed  the  slave  was  in  the  possession  of  the  witness  when 
he  came  into  the  State  and  was  retained  by  him  to  the  time  of 
the  levy,  and  that  the  witness  had  obtained  credit  upon  the  faith 
of  his  possession  of  the  slave,  then  the  title  acquired  by  the  de- 
fendant under  his  purchase,  was  good,  and  they  ought  to  find 
for  the  defendant.  The  plaintiff  excepted  to  this  charge,  and 
a  verdict  having  been  returned  in  accordance  with  it,  judgment 
was  thereupon  given — to  reverse  which  he  prosecutes  his 
writ  of  error,  and  here  assigns  that  the  Circuit  Court  erred  in 
its  charge. 

•  Parsons,  for  the  plaintiff  in  error. 
Chilton,  contra. 

GOLDTHWAITE,  J.— 1.  We  think  the  instruction  of  the 
Circuit  Court  to  the  jury  placed  this  case  on  a  defective  princi- 
ple, and  therefore  the  judgment  cannot  be  sustained,  although 
it  is  very  possible  the  verdict  would  have  been  the  same  if  the 
proper  charge  had  been  given. 

The  charge  assumes  that  the  mere  possession  of  the  slave,  if 
it  induced  a  credit  to  be  given  to  its  possessor,  is  sufficient  to 
subject  it  to  his  debts.  All  bailments  would  be  exceedingly 
hazardous  if  such  were  the  law,  because  there  is  no  class  of 
them  which  affords  any  certain  means  by  which  a  stranger 
can  ascertaui  in  whom  the  right  of  property  is  vested.  It  is 
this  uncertainty  which  most  probably  has  induced  much  of  the 
legislation  with  respect  to  frauds,  and  the  limitation  of  actions 
for  the  recovery  of  personal  chattels. 

By  the  common  law,  possession  in  all  cases,  is  prima  facie 
evidence  of  the  ownership  of  a  personal  chattel,  and  in  some, 
in  order  to  prevent  the  commission  of  frauds,  this  legal  intend- 
ment is  not  permitted  to  be  rebutted— but  a  loan  has  never 
been  considered  as  belonging  to  this  latter  class.  Our  statute 
of  frauds  has  very  wisely  provided  a  fixed  and  definite  rule  to 
prevent  the  resumption  of  a  pretended  loan  to  the  prejudice  of 
a  creditor  or  purchaser,  after  the  lapse  of  three  years,  and  until 
that  period  of  time  has  elapsed,  the  case  of  a  loan  is  to  be  de- 
termined by  the  rules  of  the  common  law. 

2.  We  apprehend  it  is  universally  true,  whenever  the  con- 
test is  betNveen  the  creditor  of  a  bailee,  or  a  purchaser  from 
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him,  and  one  claiming  to  be  the  owner,  that  the  question  of 
fraud  is  involved — for  no  one  ought  to  permit  another  to  con- 
trol his  property  in  such  a  manner  as  must  necessarily  lead  to 
erroneous  impressions.  In  the  present  case,  the  facts  in  evi- 
dence did  not  warrant  the  Court  in  determining  that  the  plain- 
tiff was  not  entitled  to  recover.  If  the  transaction  was  bona 
fide  a  loan,  it  is  very  clear  that  the  plaintiff's  title  was  not  di- 
vested, even  if  his  bailee  had  obtained  a  credit  on  account  of 
his  possession  of  the  slave.  On  the  other  hand  it  is  equally 
clear,  if  the  pretence  of  a  loan  was  merely  colorable,  and  made 
in  order  to  shield  the  property  from  the  consequences  of  mis 
management  on  the  part  of  the  soft,  and  was  never  in  tended  rfo 
be  resumed,  except  in  such  an  event,  the  law  will  pronounce 
it  a  gift,  but  in  either  case  the  question  is  one  of  fact  for  the 
determination  of  a  jury.     [Shacklett  v.  Kershner,  1  Lit.  226.J 

When  a  loan  is  made  by  a  parent  to  a  child  for  an  indefinite 
period,  and  for  no  specific  object,  it  certainly  would  be  compe- 
tent for  a  jury  to  infer,  that  although  it  might  thus  be  denomi- 
nated by  the  parties,  in  reality  it  was  intended  as  a  gift — or 
that  it  was  only  intended  to  be  resumed  in  the  event  there  was 
danger  of  its  passing  from  the  child  to  a  creditor.  In  the  first 
case  the  title  would  be  absolute,  and  in  the  last  a  fraud  would 
be  contemplated — and  in  both  the  property  would  pass  to  a 
creditor  or  purchaser.     [Fitzhugh  v.  Anderson,  2  H.  &  M.  280.] 

3.  It  has  been  supposed  by  ihe  defendant's  counsel  that  this 
case  may  be  considered  as  within  the  first  section  of  the  act  of 
1823,  [Aikins  Digest,  207,  §4,]  but  the  interest  of  a  lend^'r  is 
certainly  not  within  the  meaning  of  the  term  incumbrance^  as 
used  in  that  statute.  Independent  of  this  the  precise  njatter 
was  before  the  enactment  of  1823,  covered  by  the  general  s  a- 
tute  of  frauds,  which  declares  that  the  property  shall  be  deem- 
ed to  be  with  the  possession,  in  every  case  of  a  pretended  loan 
after  a  possession  of  three  years.     [  Aikin's  Digest,  207,  §3.] 

Let  the  judgment  be  reversed  and  the  case  remanded. 
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COWLING  V.  DOUGLASS. 

1.  The  mere  neg'ectof  a  trustee  to  sell  property,  conveyed  to  him  by  the  grantor, 
cannot  defeat  ilie  object  of  the  trust.  Quere?  Would  the  omission  of  the  trus- 
tee  to  execute  the  trust  for  an  unreasonable  time,  with  the  knowledge  or  assent 
of  the  cestui  que  trust,  lead  to  the  conclusion  that  the  deed  was  fraudulent  ? 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

This  was  a  trial  of  the  right  of  property  under  the  statute. 
From  the  record  it  appears  that  a  writ  oi  fieri  facias  was  issu- 
ed at  the  suit  of  the  defendant  in  error  against  the  goods  and 
chattels,  &c.  of  Wm.  J.  Staggers,  and  was  levied  on  a  negro 
man  as  his  property,  to  whom  the  plaintiff  in  error  interposed 
a  claim.  The  question  of  the  liabihty  of  the  slave  to  satisfy 
the  execution  was  tried  by  a  jury.  On  the  trial  the  claimant 
excepted  to  the  ruling  of  the  presiding  Judge.  The  bill  of  ex- 
ceptions sets  forth  that  the  claimant  offered  in  evidence  a  deed 
of  trust,  executed  by  the  defendant  in  execution,  which  con- 
veyed the  slave  in  controversy  to  the  claimant,  in  trust,  to  pay 
certain  preferred  debts.  To  attack  the  validity  of  the  deed  of 
trust,  the  plaintiff  in  execution  offered  to  prove  the  value 
of  the  property  conveyed,  and  the  neglect  of  the  trustee 
in  fulfilling  the  object  of  the  trust ;  the  claimant  objected,  but 
his  objection  was  overruled  and  the  evidence  admitted.  For 
the  purpose  of  explaining  his  seeming  neglect,  the  claimant 
proposed  to  prove  that  he  had  advertised  the  trust  property, 
when  one  James  M.  Staggers  appeared,  claimed  four  of  the 
negroes  conveyed  by  the  deed,  and  forbade  the  sale ;  this  evi- 
dence was  rejected  by  the  Court,  on  the  ground  that  these  mat- 
ters all  occurred  after  the  slave  in  question  had  been  levied  on, 
and  the  claim  of  the  property  was  made. 

The  plaintiff  in  execution  was  allowed  to  attack  the  validity 
of  the  deed,  by  showing  that  the  claimant  never  offered  to  sell 
any  part  of  the  trust  property  until  the  execution  was  levied ; 
and  this  although  the  claimant  objected  to  the  admission  of 
such  evidence. 
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J.  B.  Clarke,  with  whom  was  Gkaham,  for  the  plaintiff  in 
error. 
Cook,  for  the  defendant. 

COLLIER,  C.  J.— The  material  question  arising  npon  the 
bill  of  exceptions  is  this,  will  the  neglect  of  a  trustee  to  execute 
the  trust  affect  the  validity  of  the  deed  by  which  it  is  cre- 
ated? 

Whenever  a  trust  is  created,  a  legal  estate  sufficient  for  its 
execution  shall  be  considered  to  be  vested  in  the  trustee,  if  it 
be  possible,  though  not  expressly  provided  for.  [Lewen  on 
Trusts  and  Trustees,234.]  But  his  power  over  the  legal  e!«;tate 
properly  speaking,  exists  only  for  the  benefit  of  the  cestui  qve 
trusty  yet  there  are  acts  which,  in  virtue  of  his  legal  properly, 
the  trustee  may  do  to  the  prejudice  of  his  beneficiary.  [2  Sto- 
ry's Eq.  241.]  The  extent  of  his  legitimate  authority  over 
the  subject  of  the  trust  property  depends  upon  the  nature  of  the 
trust,  and  sometimes  upon  the  character  and  situation  of  the 
cestui  que  trust.     [lb.  242.] 

Among  the  acknowledged  duties  of  the  trustee,  is  to  apply 
the  trust  fund  to  the  purpose  of  the  trust.  [Lewen  on  Trusts 
and  Trustees,  295,  317.]  And  he  is  regarded  as  a  mere  pas- 
sive depository,  unauthorised  to  take  any  part  of  the  estate  or 
its  profits,  except  for  the  purpose  of  its  defence  or  protection, 
[lb.  412.]  Hence  it  may  be  regarded  as  settled  that  the  for- 
bearance of  a  trustee  in  doing  what  it  was  his  duty  to  do, 
shall  not  prejudice  the  cestuis  que  trust,  otherwise  it  would 
be  in  the  power  of  trustees  either  by  doing,  or  delaying  to  do, 
their  duty,  to  affect  the  right  of  other  persons— which  can  never 
be  maintained.  [lb.  656;  Lechmere  v.  Earl  of  Carlisle,  3 
P.  Wm's.  Rep.  215 ;  see  also  Mordecai  &  Wanroy  v.  Tankers- 
ly,  1  Ala.  Rep.  N-  S.  100.] 

The  statement  of  these  principles  will  be  quite  sufficient  to 
show,  that  the  mere  neglect  of  a  trustee  to  sell  property  con- 
veyed to  him  for  the  payment  of  the  creditors  of  the  grantor, 
cannot  defeat  the  object  of  the  trust.  It  may  be  possible  that 
the  cestuis  que  trust  had  no  notice  of  the  conveyance  for  their 
benefit  until  the  levy  was  made,  and  under  such  circumstan- 
ces, the  implication  of  fraud  from  the  neglect  of  the  trustee, 
cannot  be  made  to  their  prejudice.    What  influence  the  omis- 
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sinn  of  the  trustee  to  execute  the  trust  for  an  unreasonable  time 
with  the  ki)owledge  or  assent  of  the  cestuis  que  trust,  should 
have  in  inducing  the  conclusion  of  fraud,  is  a  question  not 
raised  on  the  record. 

The  jurisdiction  of  Chancery  over  the  subject  of  trusts  is 
very  ample,  and  by  a  resort  to  that  tribunal,  the  cestui  que 
trust,  or  others  who  are  ultimately  interested  in  the  trust  pro- 
perty, may  quicken  the  diligence  of  the  trustee,  and  coerce  an 
execution  of  the  trust — but  a  Court  of  law  cannot  treat  the 
deed  as  invalid  in  consequence  of  the  mere  remissness  of  the 
trustee  in  performing  his  duty.  [Lewen  on  Trusts  and  Trus- 
tees, 486.] 

So  much  of  the  evidence  as  related  to  the  advertisement  of 
th^"  trust  property,  &c.  after  the  levy  of  the  execution,  under 
the  view  we  have  taken  of  this  case,  was  inadmissible,  and  did 
not  tend  to  establish  any  material  fact. 

Our  conclusion  is,  that  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  the  case  remanded. 


DAVIS  V.  WADE. 

.  An  agreement  by  D.  with  W.  a  contractor  for  carrying  the  mail,  to  carry  the 
United  States  express  mail,  on  a  section  of  ten  miles,  twice  in  twenty-four  hours, 
for  twelve  months,  for  seven  hundred  dollars,  to  be  paid  quarterly,  on  the  per- 
formance of  the  service,  and  to  be  accountable  for  any  "  miss  mail,"  the  cause 
of  which  occurred  on  that  part  of  the  route,  is  a  dependant  covenant. 

.  The  stipulation  on  the  part  of  D.  to  be  responsible  for  the  injury  arising  from 
his  failnre  to  deliver  the  mail  in  time,  was  merely  an  agreement  to  set  off  the 
damage  resulting  from  such  omission  against  his  compensation. 

,  The  parties  did  not  contemplate  by  that  stipulation  any  failures  but  those  acci- 
dental or  casual  ones  which  might  arise  under  good  management.  If,  therefore, 
such  omissions  were  frequent,  there  would  be  a  failure  on  the  part  of  D.  to  per- 
form his  contract,  and  W.  might  annul  the  contract  and  resume  the  performance 
himself. 

Error  to  the  Circuit  Court  of  Butler. 
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Assumpsit  by  the  plaintiff  against  the  defendant  in  error. 

Pleas — non  assumpsit,  failure  of  consideration,  want  of  con. 
sideration. 

On  the  trial  the  plaintiff  offered  in  evidence  the  following 
agreement  between  him  and  the  defendant: 

*Ar  tides  of  agreement  between  Thomas  J.  Davis  of  the  first 
pa^ty  and  James  W.  fVade  of  the  second  part — witnesseth: 
That  the  said  party  of  the  first  part  agrees  lo  carry  the  U. 
S.  express  mail  on  a  part  of  route  No.  41,  from  Eiyton  to 
Montgomery,  for  which  said  Wade  iscontractor,  as  follows,  viz; 
From  Thos  J.  Walker's,  near  to  Montevallo,  to  Scott's,  on  the 
road  towards  Montgomery, supposed  to  be  ten  miles,and  back, 
once  in  every  twenty-four  hours,for  twelve  months — the  service 
to  conmience  on  the  first  day  of  October  next,  always  to  start 
immediately,  at  such  times  as  the  mail  may  be  delivered  to 
him  at  Walker's,  from  towards  Eiyton,  and  at  such  times  as 
it  may  be  delivered  to  him  at  Scoii's,  from  towards  Montgom- 
ery, to  run  througli  from  Walker's  to  Scoit's,  and  from  Scott's 
to  Walker's,  generally  in  one  hour,  and  in  no  case  to  exceed  an 
hour  and  a  quarter. 

And  the  said  party  of  the  first  part  furtlier  agrees  to  be  ac- 
countable for  any  miss  viail,  tlie  cause  of  vvhicli  may  occur 
on  that  part  of  the  route  on  which  he  is  to  convey  the  mail. 

And  the  said  parly  of  the  second  part  agrees  to  pay  said  Da- . 
vis  on  the  completion  of  the  said  service,  seven  hundred  dol- 
lars, the  paymuii  of  which  he  binds  hiujself  to  make  quar- 
terly, the  first  quarter  to  be  due  tlie  first  of  March  next. 

In  witness  whereof,  we,  the  corUracting  parties,  have  here- 
to set  our  hands,  this  ISih  August,  A.  D.  1837. 

Thos.  J.  Davis, 
Jas.  W.  Wade, 

The  evidence  on  the  part  of  the  defendant  conduced  to  show 
that  there  were  six  or  seven  failures  on  the  part  of  the  plaintiff, 
jeoparding  the  mail  at  both  ends  of  the  route,  making  it  ditfi- 
eult,  and  sometimes  impracticable,  to  deliver  the  mail  in  time, 
«nd  that  for  these  reasons,  defendant,  about  the  end  of  the  first 
quarter,  took  the  carriage  nf  the  mail  from  plaintiff,  and  dis- 
solved the  contract,  against  the  consent  of  the  plaintiff. 

The  proof  also  showed  that  the  deiendaut  was  subject  to  be 
27 
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fined  by  the  Post  Master  General  for  failing  in  the  mail,  less 
or  more,  according  to  circumstances,  and  that  he  had  been  so 
fined  during  the  time  plaintiff  was  sub-contractor. 

The  plaintiff's  counsel  requested  the  Court  to  charge  that 
the  agreement  contained  independent  covenants,  and  that  on  a 
iailure  to  comply  by  plaintiff,  the  defendant  had  no  right  to 
annul  the  contract,  but  could  look  alone  to  the  stipulated  pen- 
alty that  plaintiff  should  be  accountable  in  damages  for  miss- 
mails.  This  the  Court  refused,  and  instructed  the  jury  that  on 
a  failure  by  plaintiff  to  comply  with  his  contract,  the  defen- 
dant had  a  right  to  annul  it,  and  resume  the  performance  him- 
self.    To  which  the  plaintiff  excepted. 

Judgment  having  been  rendered  for  defendant,  the  plaintiff" 
prosecutes  this  writ,  and  assigns  for  error  that  the  Court  erred 
as  shown  by  the  bill  of  exceptions. 

Elmore,  for  plaintiff  in  error,  cited  1st  Porter,  437. 
Harris,  contra. 

ORMOND,  J. — The  substance  of  this  agreement  is  that  the 
plaintiff  in  error  agreed  with  the  defendant  in  error,  a  contrac- 
tor with  the  Government  for  the  carriage  of  the  express  mail, 
to  carry  the  mail  twelve  months  between  two  points,  ten  miles 
apart,  twice  in  twenty-four  hours,  within  a  time  stipulated  in 
the  contract,  for  the  sum  of  seven  hundred  dollars,  to  be  paid 
quarterly — and  in  the  event  he  failed  at  any  time  to  perform 
the  service  within  the  stipulated  time,  he  agreed  to  be  respon- 
sible to  the  defendant  for  the  injury  arising  from  the  failure  of 
the  mail. 

Construing  this  agreement  according  to  its  evident  sense  and 
meaning,  and  the  clear  intentions  of  the  parties,  the  covenants 
were  dependent,  and  the  plaintiff  therefore  could  not  recover 
without  the  performance  of  the  contract  on  his  part,  or  an  offer 
to  perform  it.  It  is  so  considered  by  the  plaintiff,  who  avers 
that  he  entered  upon  the  execution  of  the  contract  and  per- 
formed it  by  carrying  the  mail,  according  to  his  agreement,  for 
five  months,  and  was  ready  and  willing  to  perform  it  for  the 
rest  of  the  year,  but  was  prevented  from  so  doing  by  the  de- 
fendant. 

There  is,  however,  another  temi  in  the  contract  out  of  which 


JUNE  TERM,  1S42.  211 


Davis  T.  Wade. 


the  controversy  in  this  case  prises.  The  plaintiff  agreed  to  be 
responsible  for  any  "  miss  mails,"  the  cause  of  which  occur- 
red on  the  part  of  the  mail  route  on  which  he  was  to  transport 
the  mail. 

We  think  it  cannot  be  doubted  that  the  meaning  of  this  part 
of  the  contract  is,  that  the  parties  were  stipulating  for  the  acci- 
dental or  casual  omission  to  deliver  the  mail  within  the  pre- 
scribed period — that  with  the  best  possible  management  such 
failures  would  occur,  when  the  travel  was  at  the  rate  of  ten 
ten  miles  an  hour,  iriust  have  been,  and  was,  foreseen,  and 
such  casual  omissions  were  by  the  agreement  provided  against 
by  the  plaintiff  agreeing  to  be  liable  to  the  defendant  for  the 
injury  resulting  to  him  from  such  failure.  The  ten  miles  up- 
on which  the  plaintifi"  agreed  to  transport  the  mail,  was  only  a 
section  of  a  large  route ;  a  failure,  therefore,  on  this  part  of  the 
route,  to  deliver  the  mail  within  the  prescribed  time,  would 
generally  cause  a  failure  throughout  the  entire  route,  from  the 
difficulty,  if  not  impossibility  of  increasing  the  speed  of  the 
horses  on  the  residue  of  the  route  beyond  ten  miles  an  hour. 
It  cannot  therefore  be  presumed  that  the  parties  contemplated 
any  thing  beyond  those  accidental  or  casual  omissions  to  de- 
liver the  mail  in  time  which  might  be  expected  under  good 
management. 

The  frequent  occurrence  of  such  failures  was  not  contempla- 
ted by  the  parties,  and  would  therefore  be  a  failure  on  the  part 
of  the  plaintiff  to  perform  the  agreement  on  his  part,  which 
was  a  condition  precedent  to  his  recovery. 

The  stipulation  on  the  part  of  the  plaintiff  to  be  responsible 
for  the  injury  arising  from  his  failure  to  deliver  the  mail  in 
time,  was  merely  an  agreement  to  set  off  the  damage  which 
might  result  from  such  omission  against  the  compensation  for 
carrying  the  mail,  and^annot  be  construed  to  confer  on  the 
plaintiff  a  right  to  continue  to  carry  the  mail  in  a  negligent  or 
improper  manner,  to  the  probable  ruin  of  the  defendant,  leav- 
him  to  seek  redress  in  another  action. 

If,  therefore,  the  plaintiff  did  not  comply  with  the  contract 
on  his  part,  the  defendant  had  a  right  to  resume  the  perform- 
ance himself,  in  the  same  manner  as  if  the  plaintiff  had  not  en- 
tered upon  the  performance. 
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There  was  therefore  no  error  iij  the  charge  given,  or-in  the 
refusal  to  cliarge  as  moved  for  by  the  plaintiff,  and  the  judg- 
ment is  therefore  aliirmed. 


HILL  V.  RUSHING  AND  WOOD. 

1.  Anaclion  of  covenant  may  be  maintained  on  an  aftachmpnt  bond. 

2.  In  aspjfrning  (he  breaches  in  smh  an  action,  if  the  damages  alledged  to  have 
been  siifctaintd  ex  eed  the  penalty  of  the  bond,  it  is  proper  to  assign  the  non. 
payment  of  the  penalty ;  if  they  do  not  amount  to  as  large  a  sum  as  the  penalty 
then  the  breach  will  be  the  non-payment  of  the  damages  actually  stis'ained. 

3.  Actions  upon  attachment  bonds  are  gnverncd  in  all  respects  by  the  rules  appli. 
cable  to  actions  on  the  ^yise  for  wrongfully  suing  out  attachments,  but  the  re- 
covery  never  can  exceed  the  penalty  of  the  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Benton  county. 

Action  of  covenant  on  an  attachment  bond  conditioned  ib 
prosecute  a  certain  suit,  therein  described  to  effect,  and  to  pay 
all  such  costs  and  damages  as  the  defendant  in  the  attachment 
(the  plaintiff  in  this  suit,)  should  sustain  by  its  being  wrongful- 
ly or  vexatiously  sued  out. 

The  declaration  sets  out  the  bond  and  condition,  and  then 
«.vers  that  the  attachment  was  sued  out  withotu  any  good  and 
sufficient  reason,  and  for  wrongful  and  vexatious  purposes — 
and  furthermore,  that  it  was  void  for  the  want  of  a  sutficient 
affidavit.  It  then  proceeds  to  aver  that  the  plaintiff  has  sus- 
tained damages  to  a  specific  amount  by  reason  of  his  slaves 
having  been  levied  on  by  the  said  attachment,  and  kept  from 
him  for  the  space  of days.  Also  in  his  having  been  com- 
pelled to  pay  costs  and  employ  counsel  to  defend  himself  from 

the  said  attachment,  and  to  rt^gain  possession  of  his  slaves 

and  also  in  his  credit,  which  has  thereby  been  greatly  injured. 
The  agi^regate  of  these  several  items  of  damages  exceeds  the 
penalty  of  the  bond,  and  it  is  averred  that  the  defendants  had 
due  notice  of  all  the  said  damages  and  costs. 
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The  declaration  tlien  concludes  with  the  following  averment 
of  the  breach  of  the  condition:  "  Yet  the  said  defendants  liave 
not  kept  their  covenant  and  undertakings,  but  have  broketi  the 
same  in  this,  that  they  have  not  paid  to  the  plainiiff  the  surii  of 
sixteen  hundred  dollars,  (i.  e,  the  penalty  of  the  bond,)  nor  has 
the  said  Rushing,  (the  plaintiff  in  the  attachment,)  prosecnted 
his  said  attachment  to  effect — nor  has  either  of  the  said  defen- 
dants at  any  time  paid  to  the  said  plaintiff  such  costs  and  dam- 
ages as  he  has  sustained  by  the  wrongful  and  vexatious  suitig 
out  of  the  said  attachment — bat  so  to  do  they  have  hitherto 
wholly  failed  and  refused,  and  still  refuse,  to  pay  the  plaintiff's 
damages  of  two  thousand  dollars."  • 

The  defendants  demurred  to  this  declaration  and  the  Court 
sustained  the  demurrer.  To  reverse  the  judgment  rendered 
thereon  in  favor  of  the  defendants,  the  plaintifl"  prosecutes  this 
writ  of  error. 

Chilton,  for  the  plaintiff  in  error. 
Stone,  contia. 

GOLDTHWAITE,  J.-In  the  case  of  Herndon  v.  Forney, 
at  the  present  term,  we  determined  the  principal  question  ari- 
sing in  this  case,  in  favor  of  the  plaintiff  in  error.  The  only 
differences  between  this  case  and  that  are  that  this  is  an  ac- 
tion of  covenant,  and  that  here  the  breaches  of  the  condition 
of  the  bond  are  assigned  in  the  declaration. 

1.  We  cannot  perceive  that  any  substantial  reasons  exist 
against  allowing  the  action  of  covenant  in  such  a  case  as  this 
when  the  plaintiff  chooses  to  select  it  in  preference  to  the  ac- 
tion of  debt.  In  either  case,  under  our  practice,  he  must  as- 
sign breaches,  and  can  only  recover  the  actual  daiuages  made 
out  by  the  evidence. 

2.  With  respect  to  the  breaches,  we  think  they  are  substan- 
tially good.  It  will  be  seen  that  the  aggregate  of  the  dama-^es 
alledged  to  have  been  sustained,  exceeds  the  penalty  of  the 
bond,  therefore  it  was  not  improper  to  confine  the  averments 
with  respect  to  the  non-payment  of  damages  to  the  amount  of 
the  penalty.  It  would  be  proper,  in  a  case  where  the  damages 
alledged  to  have  been  sustained  do  not  amount  to  the  penalty 
to  alledge  the  breach  in  the  non-payment  of  the  damages  thus 
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shown  to  have  been  sustained,  as  this  the  condition  of  the 
bond. 

We  may  remark  further,  that  the  effect  of  our  decision  in 
the  case  of  Herndon  v.  Forney,  as  well  as  the  one  now  pro- 
nounced, is,  that  whenever  the  defendant  in  an  attachment  se- 
lects his  remedy  on  the  attachment  bond  in  preference  to  his 
action  on  the  case  against^  the  plaintiff  in  the  attachment,  for 
wrongfully  or  vexatiously  suing  it  out,  the  former  suit  is  to  be 
governed,  in  all  respects,  by  the  rules  applicable  to  the  action 
on  the  case,  except  the  recovery,  which  of  course  cannot  ex- 
ceed the  penalty  of  the  bond. 

This  leads  to  the  conclusion  that  the  judgment  of  the  Circuit 
Court,  on  the  demurrer,  is  erroneous. 

Let  it  be  reversed  and  the  cause  remanded. 


HARRIS  ET  AL  V.  BRADFORD. 

1.  Wbere  a  notice  to  a  sheriff  and  his  sureties  stated  that  the  plaintiff  tZid  move^for 
judgment  against  them  for  a  failure  to  return  an  execution,  &c.  on  the  eleventh 
day  of  the  term,  which  day  was  four  days  after  the  date  of  the  notice — Held, 
that  although  the  notice  was  in  the  past,  it  was  to  be  understood  as  referring  to 
a  motion  to  be  made  in  future. 

2.  In  a  proceeding  against  a  sheriff  and  his  sureties,  if  the  former  only  plead,  the 
fact  of  suretyship  must  be  proved — but  if  the  sureties  alone  appearand  plead, 
they  must  put  in  issue  the  execution  of  the  official  bond,  by  a  plea  of  non  est 
/«ciMm,  in  order  to  require  the  plaintiff  to  prove  their  suretyship. 

3.  It  is  an  available  defence  for  a  sheriff,  or  his  sureties,  in  a  summary  proceeding 
against  them,  for  the  failure  of  the  former  to  return  an  execution,  that  he  had 

•  placed  it  in  the  hands  of  a  deputy  to  execute  and  return,  who  was  prevented  by 
sickness,  which  disqualified  him  for  such  business,  from  returning  the  execution 
— and  that  the  sheriff  was  absent  from  the  county,  having  left  it  when  the  depu- 
ty  was  able,  and  expected  to,  perform  the  duties  of  his  office. 

4.  It  is  no  excuse  at  law  for  the  failure  of  a  sheriff  to  return  an  execution,  that  tiie 
defendaut  therein  was  insolvent  while  the  same  was  in  force. 

5.  The  discontinuance  of  the  notice  of  a  motion  for  failing  to  return  an  execution, 
as  to  the  sheriff  and  such  of  his  sureties  as  have  not  been  served,  will  not  affect 
a  judgment  rendered  against  the  other  sureties. 
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6.  A  memoranda  written  by  the  presidino;  Judge  serosa  a  motion  entered  on  the 
motion  docket,  will  authorise  an  entry  nunc  pro  tunc,  at  a  euijcecding  term. 

7.  When  the  Judge  of  the  County  Court  has  tal;en  the  bond  of  a  sheriff,  and  de- 
posited it  in  the  Cleric's  office,  he  cannot  withdraw  the  same  and  alter  or  vacate 
it,  on  the  ground  that  it  was  not  such  ns  he  had  intended  to  approve.  This  be- 
ing  the  case,  an  aheration  made  by  him,  though  in  a  material  part,  will  not  affect 
its  validity.  ^ 

WfiiT  of  Error  to  the  Circuit  Conrt  of  Tallapoosa. 

This  was  a  proceeding  by  motion  against  the  plaintiffs  in 
error  as  the  sureties  of  Martin  T.  Ellis,  sheriff  of  Tallapoosa, 
for  the  failure  of  the  latter  to  return  an  execution,  previously 
placed  in  his  hancjs  at  the  suit  of  the  defendant  in  error,  against 
John  Bradford.  The  notice  is  addressed  to  the  sheriff  and  his 
sureties  by  name,  sets  out  the  time  of  the  issuance  of  the  exe- 
cution and  its  delivery  to  the  sheriff,  as  well  as  its  amount,  &c. 
and  proceeds  as  follows:  "And  the  said  Martin  T.  Ellis  hav- 
ing failed  to  return  said  writ  of  execution,  the  said  plaintiff 
did,  during  the  present  term  of  the  Circuit  Court,  to  be  holden 
for  said  county  of  Tallapoosa,  on  Friday,  the  eleventh  judicial 
day  of  said  term,  being  the  9th  day  of  April,  instant,  move  for 
judgment  againtt  the  said  Martin  T.  Ellis,  late  sheriff  as  afore- 
said, and  the  said  Major  Harris,"  &c.,  "his  sureties  as  afore- 
said for  the  amount  of  said  writ  of  execution  and  costs  of  this 
motion.     5th  April,  1841."  * 

At  the  term  of  the  Court  indicated  by  the  notice,  a  motion 
in  the  form  of  a  suggestion  was  submitted  for  a  judgment 
against  the  defendants  for  the  amount  of  the  execution — and  a 
discontinuance  was  entered  as  to  the  sheriff  and  one  of  his 
sureties,  on  whom  the  notice  was  not  served. 

The  defendants  demurred  to  the  notice,  and  their  demurrer 
being  overruled,  they  craved  oyer  of  the  sheriff* 's  bond,  and 
pleaded — 

1.  Non  est  factum. 

2.  A  denial  of  the  fact  that  they  were  sureties  as  alledged. 

3.  As  an  excuse  for  the  failure  to  return  the  execution,  the 
sickness  of  the  sheriff's  deputy,  to  whom  it  was  intrusted,  and 
the  absence  of  the  sheriff  from  the  county. 

4.  That  the  sheriff  did  not  fail  to  return  the  execution  as  al- 
ledged. 
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5.  The  defendant  in  execiKion  was  insolvent  from  the  time 
the  execution  was  received  up  to  the  period  when  it  was  re- 
turnable. 

The  plaintiff  took  issue  on  the  first  and  fourth  pleas,  and  on 
his  motion  the  second  plea  was  stricken  out — thereupon  he 
demurred  to  the  third  and  fiftb  pleas,  and  his  demurrer  being 
sustained,  the  cause  was  t^d  on  the  issues  of  fact. 

On  the  trial  the  presiding  Judge  sealed  a  bill  of  exceptions, 
at  the  instance  of  the  defendants,  from  which  it  appears  that 
the  bond  executed  by  the  sheriff  and  his  sureties,  was,  when 
approved  by  the  .ludge  of  the  County  Court,  in  the  penal  sura 
of  seven  thousand  dollars,  that  the  .ludge  of  the  County  Court 
had  intended  to  require  of  the  sheriff  a  bond  for  ten  thnnsand 
dt>llars,  and  at  the  time  of  its  approval  supposed  such  was  the 
penalty  inserted — but  after  the  bond  was  approved  and  hand- 
ed to  the  Clerk  to  be  recorded,  it  was  discovered  that  the  pe- 
nalty was  not  what  the  Judge  had  intended,  and  he  then  alter- 
ed it  by  writing  the  word  "ten"  over  "seven."  All  this  was 
done  without  any  intention  on  the  part  of  any  one  to  defraud, 
and  the  bond  as  recorded  was  for  ten  thousand  dollars. 

The  Court  charged  the  jury,  that  if  the  Judge  of  the  County 
Court  approved  the  bond  under  a  belief  that«it  was  for  ten 
thousand  dollars,  and  yvould  not  have  approved  it  had  he  been 
aware  that  it  was  for  but  seven  thousand  dollars,  yet  it  was  a 
valid  bond  for  the  latter  sum:  And  further,  if  the  Judge  actu- 
ally approved  and  handed  the  bond  lo  the  Clerk  for  record  and 
afterwards  wrote  upon  the  word  seven  the  word  ten,  no  one 
assenting  thereto,  yet  it  was  a  valid  bond  for  seven  thousand 
dollars. 

The  counsel  for  the  defendants  moved  the  Court  to  charge 
. the  jury'— 

1.  That  if  the  Judge  of  the  County  Court  approved  the  band 
for  seven  thousand  dollars  imder  a  mistake,  believing  it  wag 
for  ten  thousand  dollars,  it  was  not  a  valid  bond  even  for  the 
smaller  sum. 

2.  If  the  Judge  who  approved  the  bond  altered  the  same  in 
a  material  part,  without  the  assent  of  the  sureties  therein,  it 
was  thereby  rendered  invalid.  Which  charges  the  Court  re- 
fused to  give. 

The  defendants  also  offered  evidence  to  show  the  insolvency 
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of  the  defendant  in  execution  during  the  lime  the  same  was  ia 
force,  but  this  evidence  was  rejected  by  the  Court. 

At  a  term  of  the  Circuit  Court  holden  in  April,  1842,  the 
plaintiff  by  his  counsel  moved  the  Court  to  cause  an  entry  of 
the  motion  in  this  case  to  be  made  and  continued  as  of  April 
term,  1841.  It  being  shown  to  the  Court  that  the  motion  was 
then  entered  on  the  motion  docket,  and  across  that  entry,  in 
the  hand-writing  of  the  presiding  Judge  was  written  "continu. 
cd,"  the  minutes  were  directed  to  be  perfected  nunc  pro  tunc. 
A  verdict  having  been  found  for  the  plaintiff,  and  judgment 
thereon  rendered,  the  defendants  have  sued  a  writ  of  error  to 
this  Court. 

It  is  here  assigned  for  error — 

1.  That  the  Circuit  Court  struck  out  the  second  plea  on  mo- 
tion. 

2.  Tliat  the  demurrer  was  sustained  to  the  third  and  fifth 
pleas  and  overruled  to  the  notice. 

3.  The  motion  was  discontinued,  and  the  continuance  should 
not  have  been  entered  nunc  pro  tunc. 

4.  The  Court  erred  in  the  several  matters  shown  by- the  bill 
of  exceptions.  # 

Morris  and  N.  Harris,  for  the  plaintiffs  in  error. — The 
third  plea  sets  out  a  sufficient  excuse  for  the  failure  to  return 
the  execution,  and  the  demurrer  to  it  was  improperly  sustain- 
ed.    [Roberts  &  Battle  v.  Henry,  2  Stew.  Rep  42.] 

The  motion  was  discontinued  in  the  Circuit  Court  by  the 
omission  to  enter  upon  the  minutes  a  continuance  at  the  term 
at  which  it  was  submitted,  and  the  entry  nunc  pro  tunc  was 
irregular.  [Thompson  v.  Miller,  2  Stew.  Rpp.  470;  Brough- 
ton  et  al  v.  The  s^tate  Bank,  6  Porter's  Rep.  48 ;  Armstrong  v. 
Robertson  &  Barnwell,  2  Ala.  Rep.  16  i,] 

Anciently,  the  alteration  of  a  bond  by  a  party,  or  privy,  even 
in  an  immaterial  part  avoided  if,  and  a  material  interlineation 
or  erasure  by  a  stranger  had  the  same  effect.  [1 1  Coke's  Rep. 
27;  Bull.  N  P.  267;  Com.  Dig.  Tit.  Fait,  166;  Cro.  Eliz.  6-^6, 
657;  5  Co.  Rep.  23;  5  Taunt.  Rep.  706  ;  Shep.  Touchs.  69.] 
The  modern  rule  seems  to  be  that  the  alteration  of  a  bond  by  a 
party,  or  privjr,  to  avoid  it  must  be  material,  and  that  no  al- 
teration by  a  s'tranger  will  affect  its  validity.  [15  John.  Rep. 
28 
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297;  6  Cow.  Rep.  746;  10  Conn.  Rep.  192;  18  John.  Rep.  499; 
Ifi  Sergt.  and  R.  Rep.  44;  1  Nott  &  McC.  Rep.  554.]  The 
Judge  of  the  County  Court  must  be  regarded  the  agent  of  the 
State,  who  is  a  party,  and  the  aUeration  of  the  bond  by  him 
made  it  invahd  for  all  purposes.  [Aik.  Dig.  3S8,  387 ;  Jewett 
el  al  V.  Hodgson,  3  Greenl.  Rep.  103;  Miller  v.  Stewart  et  al, 
9  Wheat.  Rfp.  680;  United  States  v.  Hatch,  Paine's  Rep.  336; 
Barieii  v.  Thorndyke,  1  Greenl  Rep.  73;  O'Neall  v.  Long,  4 
Craii.  h's  Rep.  59.] 

The  bond  was  never  good  even  for  seven  thousand  dollars, 
for  want  of  the  approval  of  the  Judge  of  the  County  Court. 
True  the  bond  was  approved  in  fact,  yet  the  Jiidge  was  mista- 
ken as  to  the  amount  of  the  penalty,  or  he  would  have  reject- 
ed it.  This  misapprehension  prevented  the  approval  from  be- 
coming operative  ;  and  it  was  competent  for  the  Judge  to  call 
upon  the  sheriff  to  permit  such  a  bond  as  he  had  intended  to 
require,  and  supposed  he  was  receiving. 

Lastly — the  act  of  1  SI 9,  [Aik.  Dig.  164,]  does  not  author- 
ize the  recovery  of  a  iudgment  against  the  sheriff  and  his  sure- 
ties for  the  failure  to  return  an  execution.  True  it  was  decid- 
ed otheitv'ise  at  an  early  day,  and  that  decision  has  been  re- 
peatedly followed,  yet  as  these  decisions  are  sustained  by  a 
misconstruction  of  i^ie  statute,  with  which  the  present  mem- 
bers «»f  the  bench  have  expressed  themselves  dissatisfied,  we 
resi>ecifully  ask  that  ti.ey  may  be  overruled,  and  the  act  re- 
ceive the  expositioii  to  whicii,  upon  principle,  it  is  entitled. 

Chilton,  with  whom  was  B.  F.  Porter,  for  the  defendant. 
An  alteration  by  a  stranger  does  not  avoid  a  deed.  [6  East's 
Rep.  308;  S.  C.  2  Suiith's  Rep.  400.]  After  the  approval  and 
delivery  of  the  bond  for  registration,  the  Judge  of  the  County 
Court  had  no  authority  to  act  further  in  regard  to  it,  and  his 
interference  was  that  of  a  stranger.  [Rees  v.  Overbaugh,  6 
Coweu's  Uep.  746,  and  cases  there  cited.] 

Upon  the  other  points  raised  they  were  willing  to  submi  tthe 
cause  without  argument. 

COLLIE'?,  C.  J. — 1.  The  demurrer  to  the  notice  was  pro- 
perly  overruled.  Every  material  fact  necessary  to  be  alledged 
is  stated  in  the  notice — and  the  only  objection  to  it  is,  that  in- 
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Stead  of  saying  a  motion  will  be  iTiade  at  the  time  indicated,  it 
states  "that  the  plaintiff  did  move  for  judgment.'*  This  must 
be  considered  as  a  mere  verbal  mistake,  which  may,  or  may 
not,  have  been  made  by  the  Clerk,  but  be  this  as  it  may,  it 
cannot  prejudice;  for  it  appears  by  a  reference  to  the  date  of 
the  notice,  that  the  motion  would  be  made  four  days  there- 
after. 

2.  If  this  proceeding  had  been  instituted  against  the  sheriff 
and  his  sureties,  and  the  former  alone  pleaded,  it  would  1  ave 
been  necessary  to  provo  to  the  Court  the  fact  of  suretyship. 
[McWhorter  et  al  v.  Marrs,  Minor's  Kep.  376  ;  Barton  et  al  v, 
The  Hank  of  the  State  ;  1  S.  and  Porter's  Rep.  471  ;  McRae  et 
al  v.  Colclough,  2  Ala.  Rep.  74.]  But  the  motion  was  against 
the  sureties  alone,  who  appeared  and  pleaded,  and  it  was  not 
necessary  to  show  that  they  executed  the  official  bond  of  their 
principal;  unless  the  pleading  put  that  fact  in  issue.  The  onus 
of  making  such  proof  in  such  a  case,  it  has  been  held,  can  only 
be  thrown  upon  the  plaintiff  by  a  plea  of  i)on  estfuctnm^ 
which  the  statute  requires  to  be  verified  by  oath.  [Jameson 
V.  Harper,  1  Porter's  Rep.  431.]  The  finding  of  the  jury 
against  the  defendants  on  the  issues,  affirmed  their  partnership, 
and  the  second  plea,  according  to  the  case  last  cited,  was  clear- 
ly bad,  and  therefore  correctly  stricken  out. 

3.  In  Roberts  and  Battle  v.  Henry,  [2  Stewart's  Rep.  42,] 
it  was  determined  that  the  statutes  which  make  a  sherili' liable 
to  pay  the  amount  of  an  execution,  which  he  had  failed  to  re- 
turn, was  not  so  peremptory  in  its  terms  as  to  admit  of  no  ex- 
cuse for  the  omission.  That  case  it  is  true  was  a  suit  in  equity, 
in  which  the  complainant  alledged  as  an  excuse  for  not  defend- 
ing at  law,  his  inability  to  attend  the  Court,  so  as  to  resist  the 
motion.  But  the  principle  it  is  conceived  must  obtain  at  law; 
for  the  powers  of  the  latter  forum  are  in  this  respect  co-exten- 
sive with  those  of  Chancery,  if  the  defence  can  be  made  out  by 
legal  proof.  There  the  sheriff  attempted  to  show  that  he  had 
placed  the  execution  in  the  hands  of  a  man  who  was  going  to 
the  office  of  the  Clerk  who  issued  it,  to  be  delivered  to  him,  in 
obedience  to  its  mandate— it  having  been  issued  from  a  dis- 
tant county.  So  in  Marchbanks  v.  Rogers,  [1  Stew.  Rep.  148,] 
the  Court  said  that  a  motion  for  failing  to  return  an  execution 
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would  not  lie  against  a  sheriflf  where  it  appeared  that  execu- 
tion had  been  superseded. 

The  sheriff  who  fails,  from  neglect  or  other  cause  lo  return 
an  execution,  may  be  called  on  to  answer  to  a  rule  nisi,  for  an 
attachment,  yet  the  mere  omission  of  duty  is  not  conclusive  to 
Show  that  he  is  guilty  of  a  censurable  violation  of  law.  Now 
we  will  not  say  that  the  proceeding  provided  by  statute  is  an- 
alagous  to  the  common  law  remedy  by  attachment,  but  we 
will  say,  that  in  expounding  the  statute  a  regard  should  be  had 
to  pre-existing  remedies;  and  thongh  the  terms  of  the  act  may 
be  imperative,  the  old  law,  as  well  as  .the  reason  of  the  thing, 
should  be  referred  to  in  order  to  ascertain  the  qualifications, 
and  soften  its  seeming  harshness. 

A  sheriff  is  not  obliged  to  perform  in  person  all  the  functions 
of  his  office,  but  it  is  competent  for  him  to  appoint  a  general 
deputy,  either  verbally  or  by  writing,  and  a  deputy  so  consti- 
.  luted,  may  do  any  act  of  a  ministerial  nature,  which  his  prin- 
cipal Could  do.  [McGee  v.  Easiis,  3  Stew.  Rep.  307;  see  also 
Tillotson  V.  Cheetham,  2  John.  Rep.  63  ;  Jackson  ex  dem  Mas 
ten  V.  Bush,  10  ib.  223 ;  Jackson  ex  dem  Randall  v.  Davis,  18 
ib.  7;  Brookyin  v.  Patcher,  8  Wend.  Rep.  47.]  But  the  she- 
riff cannot,  by  intrusting  his  official  business  to  a  deputy,  free 
himself  from  responsibility — he  will  be  answerable  civili/erfoi 
the  acts  of  the  latter.  •  Yet  it  would  seem  that  he  will  not  be 
chargeable  for  an  omission  or  act  of  his  deputy,  which,  if  attri- 
butable to  himself  personally,  would  not  be  regarded  as  a  vio- 
lation of  duty.  If  the  sheriff  had  retained  the  execution,  and 
at  the  lime  when  it  should  have  been  returned  was  too  sick  to 
return  or  cause  its  return,  this  upon  the  authority  cited,  would 
have  excused  the  omission.  And  will  it  not  equally  avail  him 
15  show  that  he  had  intrusted  the  execution  to  a  deputy  who 
was  prevented  from  returning  it  in  consequence  of  sickness, 
and  that  absence  from  the  county  prevented  him  from  giving 
his  own  attention  to  the  business?  In  reason,  we  think,  the 
cases  are  not  distinguishable. 

In  cases  of  this  character  the  usual  exactness  in  pleading  is 
not  required,  but  it  is  entirely  regular  for  the  sheriff  or  his  se- 
curities, without  respect  to  form,  to  state  by  way  of  plea  the 
facts  on  which  he  relies  for  his  defence.  The  third  plea  suffi- 
ciently informs  the  plaintiff  what  the  defendants  proposed  to 
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proi'e.  True  it  is  not  alledged  in  totidem  verbis  that  the  sick- 
ness of  the  deputy  sheriff  was  so  severe  as  to  render  it  exceed- 
ingly difficult,  if  not  impracticable  for  liirn  to  return  the  exe- 
cution, yet  terms  perhaps  of  equivalent  import  are  stated— and 
in  order  to  make  out  the  plea,  it  should  be  shown  that  the 
sickness  relied  on  as  a  defence  was  such  as  disqualified  for 
such  business.  Nor  will  the  mere  sicknessof  the  deputy  avail 
but  it  should  be  shown  that  the  sheriff  left  the  county  at  a  time 
when  he  was  able,  and  expected  to  perform  the  duties  of  the 
office. 

This  defence  being  available  for  the  sheriflf  must  be  good  for 
his  sureties,  whose  liability  caimut  be  more  extensive  than  that 
of  their  principal. 

4.  It  has  been  repeatedly  held  here,  that  a  sheriff  or  his 
sureties,  against  whom  a  motion  has  been  made  for  the  failure 
to  return  an  execution,  cannot  be  permitted  to  alledge  the  in- 
solvency of  the  defendant  as  an  excuse  for  the  neglect. 
Whether  such  an  allegation  can  be  entertained  in  a  Court  of 
Equity,  it  is  foreign  to  our  purpose  to  inquire ;  but  we  cannot 
forego  the  remark  that  a  recovery  against  the  sheriff,  when  it 
is  obvious  that  nothing  could  have  been  made  on  the  execu- 
tion, is  indefensible  in  morals,  and  must  be  denounced  when 
scanned  by  an  enlightened  conscience.  This  remark  of  course 
has  no  application  to  the  case  before  us,  for  we  cannot  know, 
but  that  the  defendant  in  execution  was  entirely  solvent. 

5.  The  discontinuance,  (as  it  is  somewhat  inaccurately  cal- 
led,) as  to  the  sheriff  and  his  sureties  not  served  with  a  notice, 
does  not  affect  the  regularity  of  the  judgment  against  the  other 
sureties.  The  plaintiff  was  expressly  authorized  by  statute 
"  to  recover  judgment  against  such  of  the  parties  as  service 
may  have  been  effected  ©n."  [Act  of  January,  1841,  Meek's 
Sup.  346;  see  also  Hill  v.  The  Bank  of  the  State,  5  Porter's 
Rep.  537 ;  Bondurant  et  al  v.  Woods  &  Abbott,  1  Ala.  Rep. 
543.] 

6.  The  entry  of  the  motion  made  in  April,  1842,  as  of  the 
term  when  it  was  submitted  was  regular  and  is  sustained  by 
repeated  decisions  of  this  Court.  The  motion  docket  contain- 
ed a  memoranda  which  warranted  the  Court  in  peifecting  that 
which  should  have  been  previously  done. 

7.  The  Judses  of  the  Countv  Courts  are  invested  with  au- 
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thority  to  take  the  bonds  of  sheriffs  in  their  respective  counties, 
and  are  directed  to  deposit  thein  in  the  Clerk's  oftice.  [Aik. 
Dig.  388.]  Tfiis  is  a  special  power,  and  when  it  has  been  ex- 
ercised, the  Judge  is  not  authorized  to  withdraw  and  alter  or 
vacate  the  bond,  under  a  pretence  that  it  was  not  such  as  he 
had  intended  to  approve.  The  sureties  can  rarely  be  prejudi- 
ced by  a  mistake  of  the  .fudge  of  the  County  Court  in  this  res- 
pect, for  he  is  required  on  application  of  any  one  of  them  to 
call  on  the  sheriff  for  a  new  bond,  and  if  the  same  is  not  given 
to  vacate  his  otlce.  It  is  not  competent  for  the  sureties  to  al- 
ledge  that  the  bond  is  invalid  because  the  penalty  is  less  than 
the  Judge  had  intended  to  rc(jnire,  or  supposed  it  to  be — if  it 
was  executed  and  delivered  by  them,  or  their  authority,  it  be- 
came obligatory  upon  them  as  soon  as  it  was  received  aud  de- 
posited with  the  Clerk. 

The  modern  rule  as  to  the  effect  of  an  alteration  of  a  bond, 
has  been  correctly  stated  in  argument,  and  has  been  heretofore 
affirmed  by  this  Court.  [Brown  v.  Jones,  3  Porter's  Rep.  420.] 
If,  as  we  have  said,  the  power  of  the  Judge  of  the  County 
Court  is  limited  to  the  taking  atid  depositing  the  bond,  it  ne- 
cessarily follows  that  when  this  has  been  done,  he  is  a  stran- 
ger to  it,  not  even  entitled  to  its  custody.  This  beit)g  the  case, 
the  substitution  of  /en  for  seven  thousand  dollars,  however 
material  and  destructive  if  done  by  a  party,  or  privy,  cannot, 
•when  made  by  a  stranger,  impair  its  validity  as  a  bond  for  the 
latter  sum. 

To  conclude,  we  are  unable  to  discover  any  error  in  the 
points  presented,  save  only  in  overruling  the  demurrer  to  the 
third  plea — and  for  that  cause  alone  the  judgment  is  reversed 
and  the  cause  remanded. 
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CHILTON  &  PRICE  v.  ROBBINS,  PAYNTER  &  Co. 

1.  A  sircfy  wl'o  is  fully  indpmnifipd  by  ihe  principnl  debtor  aeainsi  loss,  cannot 
avail  bimsclf,  in  a  suit  agninsi  him  by  ihe  creditor,  of  the  dcft-iice  ihanlir  credi. 
tor  had  given  lime  to  (be  principal  debtor,  without  bi.o  consent,  and  that  he  was 
thereby  discharged. 

Error  to  the  Circuit  Court  of  Benton  county. 

Assumpsit  on  promissory  note  by  the  defendants  in  error 
against  the  plaintiffs  in  error. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the  de- 
fen  Jants  proved  they  were  the  sureties  of  one  Pearson  as  to 
whom  the  suit  had  been  discontinued,  and  that  the  plaintiffs 
some  time  before  the  commencement  of  this  suit,  had  made  ari 
agreement  upon  a  new  consideration,  moving  from  Pearson  to 
the  plaintiffs,  by  which  they  agreed  to  postpone  the  time  of 
payment  on  the  note  sued  on,  for  near  a  year  after  it  fell  due, 
to  which  agreement  the  sureties  were  not  privy,  and  did  not 
consent. 

The  plaintiffs  proved  that  the  sureties  had  ohtainod  from  the 
principal  a  deed  of  trust  on  property  to  secure  themselves 
against  liability  on  their  suretyship,  which  was  ample  for  that 
purpose — wliereupon  the  Court  charged  the  jury  that  the 
agreement  between  the  creditor  and  the  priuci|  al  debtor  to 
postpone  the  day  of  payment  of  the  demand  without  the  know- 
ledge or  consent  of  the  sureties  did  not  absolve  the  sure  ies  from 
ihe  payment  of  the  debt,  although  time  was  actually  given,  be- 
cause the  sureties  had  taken  an  indemnity  from  the  pi-  .cipal 
debtor  against  the  demand,  and  had  never  given  the  planitiffs 
notice  to  sue — to  which  charge  the  defendants  excepted. 

Judgment  having  been  rendered  for  the  plaintiffs  the  defen- 
dants prosecute  this  writ  of  error,  and  assign  for  error  the 
charge  of  the  Court. 

Chilton,  for  plaintiffs  in  error,  cited  2  Stewart,  63;  3  Stew- 
art, 14;  6  Porter,  156. 
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WALKER^ind  Rice,  contra,  cited  12th  Wend.  123;  3  Dana, 
591 ;  7  ib.  307;  5th  Mass.  170;  1  Serg.  and  Rawle,  334. 

ORMOND,  J. — The  plaintiffs  in  error  were  doubtless  dis- 
charged by  the  time  given  the  principal  debtor  by  the  defen- 
dants in  error,  without  their  consent,  unless  the  fact  that  they 
are  fully  indemnified  by  the  principal  debtor  will  prevent  their 
avaiUng  themselves  of  it,  and  in  our  opinion  it  must  have  that 
effect. 

The  taking  by  the  sureties  of  a  deed  of  trust  or  mortgage 
from  the  principal  debtor  to  secure  them  against  liability,  and 
ample  for  that  purpose,  is  in  effect  an  appropriation  by  them  of 
thai  portion  of  the  effects  of  the  principal  to  the  payment  of 
this  debt,  and  they  will  not  tiierefore  be  permitted  to  urge  that 
they  are  not  responsible.  The  cases  cited  by  the  counsel  for 
the  defendant  in  error  that  the  taking  by  an  indorser  of  an  as- 
signment of  the  effects  of  the  maker  as  indemnity  against  loss 
upon  the  indorsement,  is  a  waiver  of  demand  and  notice,  or  an 
admission  of  notice,  are  in  principle  quite  analagous  to  this 
case.  The  case  of  Moore  v.  Paine,  [12th  Wendell,  123,]  is  in 
point  There  the  sureties  were  discharged  by  the  act  of  the 
creditor,  but  being  fully  indemnified  by  the  debtor,  were  held 
liable  to  the  creditor.  The  Court  say,  "The  discharge  of 
Freer,  (the  debtor,)  could  in  no  possible  way  interfere  with 
their  rights  or  liabilities  so  long  as  they  held  in  their  hands  a 
complete  indemnity  against  the  bond  and  he  is  not  accounta- 
ble to  them  if  they  are  obliged  to  pay  it," 

The  same  principle  was  affirmed  in  the  case  of  Bradford  r. 
Hubbard,  [8th  Mass.  155.]  An  accommodation  indorser  who 
was  fully  inderanifipd  by  the  drawer,  sued  the  acceptor  of  a 
bill  of  exchange,  the  bill  having  been  accepted  for  the  accom» 
modation  of  the  drawer.  The  Court  recognized  the  principle 
that  an  accommodation  acceptor  was  responsible  to  a  bona 
fide  holder  of  a  bill,  although  he  knew  the  acceptance  was  for 
the  accommodation  of  the  drawer;  but  the  Court  refused  to 
permit  him  to  recover  of  the  acceptor,  on  the  ground  that  he 
was  fully  indemnified.  The  language  of  the  Court  is,  "wc 
consider  the  appropriation  of  the  proceeds  of  the  effects  of  John 
R.  Bradford,  (the  drawer,)  to  the  payment  of  the  plaintiff  as 
indorser  of  this  bill  in  the  same  light  as  if  the  monev  was  in 
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his  owa  haads.  It  is  sa  apprjpriatal  by  the  assigiiiient,  and 
the  money  is  at  the  comnnand  of  the  plaintiff  whenever  he 
chooses  to  receive  it." 

These  cases  are  decisive  of  the  principle  contended  for  by 
the  defendants  in  error,  and  as  they  command  onr  approbation 
the  judgment  of  the  Court  below  must  be  affirmed. 
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].  A  bill  in  equity  is  not  evidence  of  the  facts  stated  in  it  against  the  complainant 
unless  sworn  to  by  him. 

S.  When  a  written  agreement  between  the  plaintiff  and  defendant  shows  that  the 
notes  sued  for  were  given  for  the  price  of  an  undivided  moiety  of  a  tract  of  land 
and  a  saw-mi'l,  and  which  also  contains  an  agreement  that  a  cr.partnen>hip 
shall  exist  in  thesaw-mill,  the  breach  of  the  cnntrnL-t  with  respert  to  the  co-part, 
nership,  is  no  defence  to  the  suit  for  ihe  price  of  ihe  land,  because  the  agreement 
for  the  partnership  forms  no  part  of  the  consideration  of  the  notes. 

Wbit  of  Error  to  the  Circuit  Court  of  Autauga  county. 

The  plaintiff  declared  in  assumpsit  on  a  promissory  note  for 
five  hundred  dollars,  and  it  appears  from  the  record  that  two 
other  cases  were  consolidated  with  this,  but  the  transcript  does 
not  contain  the  declarations  filed  in  those  cases.  The  defen- 
dant pleaded  non-assupsit,  payment,  want  and  failure  of  con- 
sideration, and  the  plaintiff  had  judgment  upon  a  verdict  re- 
turned in  his  favor  on  these  issues. 

In  the  progress  of  the  trial  the  defendant  offered  to  read  in 
evidence  a  certified  copy  of  a  bill,  in  equity,  filed  against  him 
by  the  plaintiff,  praying  that  certain  lands  described  in  an  in- 
strument executed  by  the  parties,  and  in  evidence  before  the 
jury,  might  be  subjected  to  the  payment  of  the  notes  sued  for. 
The  object  in  recording  this  bill  was  to  identify  the  notes  with 
those  described  in  that  instrument,  'i  he  Court  refused  to  ad- 
mit the  copy  of  the  bill  as  evidence.  The  instrument  of  wri- 
29 
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ting  in  evidence  was  an  agreement  between  the  parties,  which 
recited  that  Cleveland,  on  the  twentieth  May,  1835,  had  bar- 
gained and  sold  to  Durden  one  undivided  half  of  a  certain 
tract  of  land  and  a  saw-mill,  for  which  Durden  agreed  to  pay- 
fifteen  hundred  dollars,  with  interest  from  date,  in  three  pay- 
ments—S500  on  the  20th  May,  1836,  ^500  on  the  20th  May, 

1837,  ^500  on  the  20th  May,  1838;  these  payments  could  be 
discharged  with  good  notes  on  solvent  persons  in  Lowndes  or 
Autauga  counties.  Cleveland  agreed  to  execute  complete  and 
perfect  titles  for  the  land  at  any  time  previous  to  the  20th  May, 

1838,  when  the  purchase  money  should  be  paid,  or  at  the  time 
when  the  last  payments  should  be  made. 

It  was  also  mutually  understood  between  the  parties  that 
they,  from  the  20th  May,  1S35,  entered  into  co-partnership  in 
the  said  saw-mill  and  lands,  and  that  all  the  tools,  and  other 
things  necessary  to  carry  on  the  saw-mill,  to  wit :  one  yoke  of 
oxen,  cart,  saws,  axes,  &c.,  which  were  then  about  the  mill, 
should  remain  and  be  employed  for  the  benefit  of  the  partner- 
ship ;  Cleveland  on  his  part  agreed  to  furnish  two  good  hands 
to  cut  and  haul  stocks  and  work  at  any  thing  which  should  be 
necessary  to  carry  on  the  partnership.  Durden  on  his  part 
agreed  to  superintend  the  business,  attend  the  saw  and  keep  it 
in  good  order,  running  as  steady  as  possible,  and  also  to  keep 
the  running  gear  in  good  repair.  The  parties  were  to  have 
equal  shares  of  the  profits  arising  from  the  sale  of  lumber  cut 
by  the  mill,  and  were  to  pay  equal  shares  of  all  expenses  there- 
after incurred. 

The  defendant  proposed  to  introduce  evidence  to  show  an 
entire  non-compliance  on  the  part  of  the  plaintiff  with  the 
terms  of  this  instrument,  but  the  Court  excluded  the  evidence. 
The  defendant  thereupon  excepted  to  the  opinion  of  the  Court 
in  these  several  matters,  and  now  insists  that  there  was  error 
in  refusing  to  admit  the  copy  of  the  bill  in  evidence  and  in  the 
exclusion  of  the  evidence  showing  a.  non-compliance  by  the 
plaintiff  of  his  stipulations. 

Hayne,  for  the  plaintiff  in  error. 

GOLDTHWAITE,  J.— 1.  The  rejection  of  the  copy  of  the 
bill  in  equity  between  these  parties  when  offered  as  evidence 
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to  establish  the  identity  of  the  notes  sued  on  with  those  descri- 
bed in  the  written  instrument,  afterwards  before  the  jury,  is 
not  a  matter  of  importance  in  its  connection  with  the  case,  be- 
cause this  identity  could  have  no  influence  unless  some  defence 
was  made  out. 

But  conceding  that  the  fact  of  identity  was  material,  it  could 
not  be  thus  established.  The  established  rule  is  now  to  con- 
sider a  biJl  in  equity  as  the  mere  allegation  of  counsel,  unless  the 
party  is  connected  with  it  by  proof,  showing  a  recognition  of  its 
contents,  as  would  be  the  case  if  the  bill  was  verified  by  the  com- 
plainant's oath.  It  is  possible  other  modes  of  recognition  might 
be  shown,  but  we  need  not  examine  this  subject  further,  as 
there  is  here  no  pretence  of  any  recognition  of  the  bill.  The 
case  in  this  aspect  does  not  differ  from  that  of  Adams  v.  Mc- 
Millan, 7  Porter,  73 ;  see  also  Rankin  v.  Maxwell,  2  Marsh. 
488;  Gresley  Eq.  Ev.  322;  3  C.  &  H.  Phil.  E.  923. 

The  other  question  raised  is  with  respect  to  the  exclusion  of 
the  evidence  of  a  non-performance  of  the  stipulations  of  Cleve- 
land respecting  the  partnership. 

From  an  examination  of  the  agreement  between  the  parties 
it  will  be  seen  that  the  consideration  of  the  notes  sued  for  was 
the  price  of  the  land  agreed  to  be  sold.  None  of  the  stipula- 
tions respecting  the  partnership  entered  at  all  into  the  conside- 
ration of  these  notes— and  the  refusal  of  the  plaintiff",  or  his 
omission  to  comply  with  his  agreement  about  the  manner  in 
which  the  partnership  should  be  carried  on,  cannot  affect  his 
right  to  recover  the  price  paid  for  the  land. 

The  sale  of  the  land  and  the  agreement  to  form  the  partner- 
ship are  entirely  distinct ;  and  there  is  nothing  in  evidence  to 
show  that  the  latter  was  intended  in  any  manner  to  control  the 
former;  therefore  our  conclusion  is,  that  the 'Court  below  very 
properly  excluded  the  consideration  of  the  breach  of  the  con- 
tract respecting  the  partnership  from  the  jury.  This  did  noj 
affect  the  consideration  of  the  notes,  for  they  were  to  be  paid 
before  the  plaintiff"  could  be  require^©  give  a  title,  and  no 
fraud  is  pretended. 

Let  the  judgment  be  affirmed. 
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1.  H.  G.  H.  was  indebted  to  J.  M.  R  who  assigned  his  account  to  J.  A.  B.  to  whom, 
as  assignee,  tlie  debtor  executed  his  note  for  the  amount — afterwards  H.  G.  H, 
paid  some  notes  previously  made  by  J.  M.  B.  as  principal  and  himseff  as  surety : 
Held,  that  these  payments  did  not  constitute  a  set  off  in  an  action  on  the  note  at 
the  suit  of  J.  A.  B. 

Wbit  of  Error  to  the  Circuit  Court  of  Autauga. 

The  defendant  in  error  declared  against  the  plaintiff  in  cw- 
sumpsit,  on  a  promissory  note  of  the  following  tenor: 

"One  day  afterdate  I  promise  to  pay  James  A.  Bullock,  as- 
signee of  Joseph  M.  Bullock,  or  bearer,  fifty-one  dollars  and 
fifty-four  cents,  with  interest  from  the  first  day  of  January  last, 
for  value  rectived.    February  20th,  1841. 

H.  G.  Holmes." 

The  cause  was  tried  on  the  p\ea.s  of  no n  assumpsit,  payment ^ 
set-off,  frai^d,  and  want  of  consideration.  On  the  trial  a  bill  of 
exceptions  was  sealed  by  the  presiding  Judge,  at  the  instance 
of  the  defendant.  By  the  bill  it  is  shown  that  the  defendant 
introduced  a  witness  who  was  the  agent  of  the  plaintiff  in  set- 
tling the  claims  of  Joseph  M.  Bullock,  which  the  plaintiff  held 
as  assignee.  Witness  was  present  when  the  note  sued  on  was 
made— plaintiff  was  also  present;  the  defendant  then  ask- 
ed the  witness  if  certain  notes  then  in  his,  (defendant's,)  pos- 
session, and  in  whish  defendant  was  a  surety  for  Joseph  M. 
Bullock  were  paid,  to  which  the  witness  replied,*  he  had  been 
so  informed  by  Joseph  M. — defendant  also  remarked,  he  had 
heard  they  were  paid.  The  note  sued  on  was  given  in  liqui- 
dation of  a  debt  due  by  defendant  to  Joseph  M. 

The  defendant  then  mroposed  to  prove  the  hand-writing  of 
Joseph  M.  to  the  notes  j^oduced  by  him,  their  payment'by  him 
as  his  surety,  since  the  note  declared  on  was  made, and  to  read 
them  to  the  jury  as  a  set-off — but  on  plaintiff's  objection,  this 
evidence  was  rejected.    A  verdict  was  found  for  the  plaintiff 
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for  the  amount  of  the  note  and  interest,  and  judgment  was 
thereupon  rendered. 

Pope,  for  the  plaintiff  in  error. 
Elmore,  for  the  defendant. 

COLLIER,  C.  J. — Although  the  consideration  of  the  note 
which  the  plaintiff  is  seeking  to  recover  was  an  indebtedness 
to  Joseph  M.  Bullock,  yet  by  making  the  plaintiff  the  payee, 
he  became  invested  with  the  legal  righi  to  the  sum  expressed 
on  its  face.  The  terms  "assignee  of  Joseph  M.  Bullock,"  do 
not  change  the  effect  of  the  defendant's  undertaking,  but  rather 
show  onder  what  circumstances  he  became  entitled  to  the  debt. 
It  does  not  appear  whether  the  notes  in  which  defendant  was 
a  surety  were  paid  before  this  suit  was  brought — but  even  if  it 
did,  the  payment  could  not  be  set  off  in  the  present  action,  for  the 
reason  that  the  plaintiff,  who  is  seeking  to  recover  money,  does 
not  owe  the  defendant  the  demand  he  makes,  but  it  is  due  from 
anotherperson,who  neverhad  any  legal  interestin  the  note  decla- 
red on.  Tomakeaset-offavailable,thedefendantmustshow  that 
the  plaintiff  is  legally  liable  io  its  payment,  or  else  claims  as 
assignee,  or  indorsee,  in  virtue  of  our  statute,  through  some  per- 
son on"  whom  such  a  liability  rests.  In  the  case  before  us  such 
a  pretence  cannot  be  made,  nor  was  it  attempted  to  be  shown 
that  the  proceeds  of  the  defendant's  note,  when  collected,  were 
to  be  paid  to  Joseph  M.  Bullock. 

The  bill  of  exceptions  does  not  show  that  there  was  any  ef- 
fort at  the  trial  to  prove  a  fraud  on  the  part  of  the  plaintiff  in 
taking  the  note.  His  silence  at  the  time  it  was  given  does  not 
lead  to  such  a  conclu!>ion,  for  he  may  not  have  been  informed 
whether  the  notes  in  which  defendant  was  surety  had  been 
paid,  and  consequently  could  not  have  answered  the  question 
which  defendant  then  proposed  to  the  witness.  The  case  then, 
as  presented  by  the  bill  of  exceptions,  shows  a  fair  transaction, 
viz:  a  new  promise  by  the  defendant  to  pay  the  plaintiffa  debt 
which  the  former  owed  a  third  persoVi,  and  of  which  the  plain- 
tiff was  the  assignee.  In  this  view  the  evidence  to  establish 
the  set-off  was  properly  rejected-S-and  the  judgment  is  there- 
fore affirmed.  # 
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1.  M.  &  G.  being  partners  dissolved,  and  M.  &  A.  covenanted  with  G.  on  re. 
ceiving  the  goods  and  effects  of  the  old  firm  to  discharge  its  debts,  and  also  to  pay 
certain  debts  which  G.  owed  individually,  among  which  was  a  debt  due  J.  which 
M.  by  parol  afterwards  promised  J,  to  pay  him. — Held,  that  this  was  an  original 
undertaking  and  not  a  promise  to  pay  the  debt  of  another  within  the  statute  of 
frauds,  and  ihai  the  agreement  between  M,  &,  A.  &  G.  by  which  the  former 
covenanted  to  pay  the  debt  to  J.  is  merely  the  inducement  to  the  promise  upon 
which  the  action  is  founded. 

2.  When  a  party  pleads  specially  facts  which  may  be  given  in  evidence  under  the 
general  issue  which  is  also  pleaded,  if  the  Court  should  erroneously  sustain  a  de- 
murrer  to  the  plea  the  judgment  will  not  be  reversed  for  that  cause  as  no  injury 
is  caused  thereby. 

3.  When  .M.  in  consideration  of  effects  placed  in  his  hands  by^G.  promises  J.  .to 
pay  him  a  debt  which  G.  owes  him,  and  by  repeated  promises  induces"!  him  to 
delay  its  collection  for  several  years,  having  had  ample  time  to  ascertain  the 
sufficiency  of  the  fund  in  his  hands,  he  will  not  afterwards  be  permitted  to  re- 
Bist  a  recovery  on  the  ground  of  the  failure  of  the  fund  which  was  the  consid- 
eration of  the  promise. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

This  was  an  action  of  assumpsit.  The  first  co  unt  of  the 
declaration  alledged  that  the  defendant  and  one  Gerald  being 
partners  in  trade,  dissolved  the  firm,  and  that  the  defendant 
and  one  Adams  received  the  stock  of  goods,  and  all  the  debts 
and  eifects  of  the  firm,  and  covenanted,  on  the  10th  May, 
1838,  with  him  to  pay  all  the  debts  the  firm  owed,  and  also 
certain  debts  which  Gerald  owed  individually,  of  all  which  a 
schedule  was  annexed,  and  among  which  was  the  debt  due 
the  plaintiff" — and  that  in  consideration  of  the  transfer  of  the 
stock  of  goods,  &c.  by  Gerald,  the  defendant  promised  the 
plaintiff"  to  pay  the  debt,  &c. 

The  second  and  third  counts  are  substantially  the  same  as 
the  first,  to  which  is  added  the  common  counts. 

The  plaintiff"  took  a  judgment  by  default,  which  the  Court 
set  aside,  on  condition  that  the  defendant  should  plead  to  the 
'merits  of  the  cause. 

The  defendant  then  off'ered  to  demur  to  the  several  counts  of 
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the  declaration  which  the  Court,,  under  the  condition  upon 
which  the  judgment  by  default  was  set  aside,  refused  to  receive, 
and  thereupon  the  defendant  pleaded  non-assumpsit,  set-off 
and  payment,  upon  which  issues  in  fact  were  taken,  and  three 
special  pleas  to  which  the  plaintiff  demurred,  and  which  the 
Court  sustained,  but  which  need  not  be  here  described,  as  they 
are  set  out  in  the  opinioo  of  the  Court. 

The  plaintiff  proved  and  read  in  evidence  the  agreement  be- 
tween the  defendant  and  Adams  and  Gerald,  by  which  the  for- 
mer covenanted  with  the  latter  to  pay  the  debt  now  sued  for, 
dated  10th  May,  1838 — also  the  following  letter  from  the  de- 
fendant to  the  plaintiff: 

Tallassee,  21  January,  1842. 

Dear  Sir — Yours  of  the  12th  instant  is  just  received  and  con- 
tents noticed.  The  information  which  you  received  at  We- 
tumpka  is  not  correct.  I  have  not  sold  a  bag  of  my  present 
crop  of  cotton.  I  did  sell,  in  November  last,  a  few  bags  of  my 
last  year's  crop.  I  have  not  got  all  my  present  crop  prepared 
for  market.  So  soon  as  I  can  get  hold  of  money  I  will  pay 
you  all  or  part  of  the  claim  which  you  have,  after  deducting 
the  discounts  which  I  have  against  it.  Of  this  you  may  rest 
assured,  there  is  no  man  more  willing  and  anxious  than  I  am 
to  pay  his  debts.  I  am  using  every  industry  to  pay  mine,  and 
I  am  in  hope  it  will  not  be  long  before  I  can  say  I  owe  no  man. 
Be  pleased  to  extend  a  little  more  indulgence  to  me,  and  as 
soon  as  I  can  I  will  attend  to  this  matter. 
Respectfully,  yours, 

John  McKenzie. 
Gen.  C.  M.  Jackson. 

■  It  was  also  proved  that  the  defendant  owed  the  plaintiff  no 
other  debt  than  the  one  sued  for — that  he  repeatedly  promised 
•  verbally,  to  pay  it,  and  requested  the  plaintiff  and  his  relations 
to  deal  in  his  store  on  that  account — which  they  did.  That 
suit  was  delayed  one  term  on  his  promise  to  settle,  and  that  he 
never  refused  to  pay  the  debt  until  about  six  weeks  before  the 
trial  of  the  cause,  when,  in  a  conversation  with  the  plaintiff 
he  objected  to  paying,  alledging  that  he  had  been  injured  by 
Gerald  to  the  amount  of  ^1700,  by  off-sets  and  discounts  made 
by  persons  owing  the  notes  and  accounts  received  from  Gerald. 
It  was  also  proved  that  the  effects  received  by  the  defendant 
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and  Adams  exceeded  by  ten  thousand  dollars  the  amount  they 
were  bound  to  pay — which  being  all  the  evidence,  the  defen- 
dant demurred  thereto,  and  the  plaintiff  joining  in  the  demur- 
er the  court  rendered  judgment  for  the  plaintiffs  from  which 
the  def(^ndent  prosecutes  this  writ  and  assigns  for  error  : 

1.  Rejecting  the  demurrer  to  the  special  counts  of  the  decla- 
ration. 

2.  Sustaining  the  demurrer  to  the  first,  fourth  and  fifth 
pleas. 

3.  The  judgment  on  the  demurrer  to  the  evidence. 

Crabb  &  Cochran,  for  plaintiff  in  error. 

GoLDTHWAiTE,  contra,  cited  3  Stewart,  185,  172 ;  4  Cowen 
432;  1  East,  192;  9th  Porter,  552. 

ORMOND,  J. — Nearly  all  the  questions  of  law  presented 
upon  this  record  depend  upon  the  fact  whether  the  promise 
upon  which  this  action  is  founded  is  within  the  statute  of 
frauds  or  not,  and  to  the  solution  of  that  question  we  will  first 
address  ourselves. 

The  facts  are,  that  one  Pearly  S.  Gerald  and  the  defendant 
below  were  partners  in  trade  and  agreed  upon  a  dissolution, 
by  which  the  defendant  and  one  Adams  became  entitled  to  the 
stock  in  trade,  debts  of  the  firm,  &c.  and  covenanted  with  Ge- 
rald to  discharge  the  debts  of  the  old  firm,  and  certain  individ- 
ual debts  of  Gerald,  of  which  a  schedule  is  given.  Among  the 
debts  of  the  latter  class  is  the  one  sued  for,  the  declaration  al- 
l^dging  a  subsequent  promise  on  the  part  of  the  defendant  to 
the  plaintiff,  in  consideration  of  the  transfer  by  Gerald  of  the 
stock  of  goods,  debts,  &c. 

Among  the  many  efforts  to  establish  certain  rules  by  which' 
to  ascertain  whether  a  promise  to  pay  the  debt  of  another  was 
within  the  statute  of  frauds,  it  has  been  frequently  considered 
that  the  fact  that  the  original  debtor  still  remained  liable  was  a 
certain  criterion.  A  multitude  of  causes  might  be  cited  in  sup- 
port of  this  position  ;  it  is  only  necessary  to  refer  to  the  cases 
of  Anderson  v.  Hayman,  I  H.  B.  120;  Matson  v.  Wharam,  2 
D.  and  E.  80,  and  Jackson  v.  Rayner,.  I2th  John.  291,  to  show 
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the  supppsed  universal  application  of  this  principle.  The  rule 
however  must,  in  its  application,  be  confined  to  those  cases 
where  the  promise  of  the  party  sought  to  be  charged  is  made 
at  the  same  time  with  the  promise  of  the  party  held  liable.  As, 
if  A. should  say  to  B.  let  C.  have  goods  and  I  will  pay  for  them, 
if  the  goods  are  furnished  and  C.  is  held  responsible  to  the  ven- 
dor, the  promise  of  A.  is  collateral  and  within  the  statute. 
The  case  of  Rhodes  v.  Leeds,  (3  Stew,  and  For.  212,]  is  ex- 
pressly in  point,  to  show  that  in  such  a  case,  if  the  credit  is  giv- 
en to  A.  and  C.  is  not  trusted  or  looked  to  for  payment,  the 
promise  is  not  within  the  statute,  and  the  books  are  full  of  sim- 
ilar cases. 

Where  the  promise  to  pay  the  debt  of  another  then  subsist- 
ing, arises  out  of  some  new  consideration  of  benefit  to  the  pro- 
missor  or  harm  to  the  promissee,  it  is  not  within  the  statute. 
This  is  the  third  class  of  Chancellor  Kent,  in  his  analysis  of 
the  statute  in  the  case  of  Leonard  v.  Vredenburgh,  [Sth  John. 
39,]  which  he  holds  to  be  without  the  statute.  Upon  this  princi- 
ple was  decided  the  cases  of  Williams  v.  Leiper,  3d  Burrows, 
1886;  Gold  &  Sill  v.  Philips,  10th  John.  412;  Slingerland  v. 
Morse,  7  ib.  463 ;  and  Read  v.  Nash,  1  Wilson,  305.  The  same 
principle  is  affirmed  by  this  Court  in  Tompkins  v.  Smith,  3 
Stew,  and  Porter,  54.  In  Farley  v.  Cleveland,  [4th  Cowen, 
432,Jthe  facts  were  that  one  Moore  owed  Farley  a  sum  of  mo- 
ney for  which  he  held  his  note,  and  upon  Moore  delivering  to 
Cleveland  hay  of  sufficient  value  to  discharge  the  note  he 
promised  Moore  to  pay  the  amount  to  Farley,  and  some  time 
afterwards,  by  parol,  promised  Farley  to  pay  it  to  him.  The 
Court  held  it  not  to  be  a  case  within  the  statute. 

The  last  case  is  almost  ideutical  with  the  one  under  conside- 
ration. Here  Adams  and  McKenzie  promised  Gerald  to  pay 
the  d^t  which  the  latter  owed  to  Jackson,  in  consideration  of 
receiving  the  effects  of  the  former  firm,  which  are  transferred 
to  them,  and  subsequently  McKenzie,  by  parol  promises  Jack- 
son to  pay  him,  and  solicits  indulgence.  If  Gerald,  instead  of 
transferring  merchandize  and  debts  on  other  persons,  had 
handed  over  to  McKenzie  the  amount  in  money,  with  di- 
rections to  pay  it  to  Jackson,  it  cannot  be  doubted  that  the  per- 
son receiving  it  would  be  liabte  on  his  promise  to  him,  and  yet 
there  can  be  no  dilference  in  principle  between  the  two  cases. 
30 
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The  cases  of  Neilson  v.  Blight,  1  Johnson's  Gases,  205,  of  Hale 
V.  Marston,  17th  Mass.  575,  and  of  Hitchcock  v.  Liikins  & 
Son,  Sth  Porter,  333,  are  express  to  this  point  and  decisive  of 
the  case  in  this  aspect.  We  are  quite  clear  in  the  opinion  that 
the  statute  of  frauds  interposes  no  bar  to  a  recovery. 

The  three- first  counts  of  the  declaration  set  out  the  agree- 
ment entered  into  between  Gerald  and  the  defendant,  and  aver 
that  in  consideration  of  the  agreement  so  entered  into,  and  of 
the  transfer  of  the  effects  of  the  firm  of  McKenzie  &  Gerald, 
the  defendant  undertook  and  promised  the  plaintifi"to  pay  the 
amount  due  to  him  from  Gerald,  There  is  a  slight  variance 
in  the  counts,  but  this  is  the  substance  of  all,  to  which  is  added 
the  common  counts.  To  each  of  the  counts  of  the  declaration 
the  defendant  demurred,  but  the  Court  refused  to  permit  the 
demurrers  to  be  filed,  upon  the  ground  that  a  judgment  by  de- 
fault taken  by  the  plaintiff,  had  been  set  aside  on  condition 
that  the  defendant  should  try  the  cause  upon  its  merits  and 
abandon  all  dilatory  pleas. 

As,  in  this  State,  all  demurrers  are  by  statute  to  have  only 
the  effect  of  general  demurrers,  it  may  well  be  doubted  wheth- 
er a  general  demurrer,  which  reaches  only  matter  of  substance 
can  be  considered  a  dilatory  plea.  It  is,  however,  unnecess£(- 
ry  to  consider  this  matter  further,  because  we  are  clearly  of 
opinion  that  all  the  counts  of  the  declaration  are  substantially 
good  and  disclose  a  sufficient  cause  of  action, and  no  injury  was 
done  by  the  judgment  of  the  Court  refusing  to  receive  the  de- 
murrers as  they  must  have  been  overruled  if  received. 

The  agreement  entered  into  by  the  defendant  and  Gerald, 
by  v/hich  the  former  agreed  with  the  latter  to  pay  the  debt 
now  sued  for,  is  merely  recited  as  the  inducement  to  the 
promise  made  to  the  plaintiff  and  not  as  the  foundation  or 
ground  of  the  action,  which  is  the  promise  made  upon  th*e  con- 
sideration recited  in  the  agreement.  This  precise  point  was 
determined  in  the  case  of  Hitchcock  v.  Lukins,  [Sth  Porter, 
333,J  and  also  in  Baird  &  Briggs  v.  Blaigrove,  [1  Wash.  170,] 
and  upon  the  ground  that  the  instrument  under  seal  was  only 
stated  as  inducement  to  that  which  forms  the  real  ground  of 
the  consideration.  [See  also  Arnold'v.  Hickman,  Gth  Mun. 
15.]  It  may  be  true  that  the  plaintiff  can  maintain  no  action 
oil  the  agreement  between  the  defendant  and  Gerald,  as  he  is 
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no  party  to  it,  but  it  by  no  means  follows  that  he  may  not  de- 
rive a  benefit  from  it. 

We  proceed  to  the  consideration  of  the  pleas  to  which  the 
plaintiff's  demurrer  was  sustained.  The  third  plea  sets  out  the 
contract  and  pleads  the  statute  of  frauds.  Independent  of  all 
other  objections  to  this  plea,  it  is  a  sufficient  answer  to  it  that 
it  has  been  shown  that  the  promise  of  the  defendant  is  not 
within  the  statute  of  frauds. 

The  fourth  plea  recites  the  agreement  between  McKenzie 
and  Gerald,  and  insists  that  thereby  a  liability  was  created  in 
favor  of  Gerald  and  not  in  favor  of  the  plaintiff.  The  obvious 
answer  to  this  plea  is  that  it  consists  not  of  fact  but  of  matter 
of  law  and  does  not  answer  the  declaration,  which  is  founded 
not  on  the  agreement  between  McKenzie  and  Adams  with 
Gerald,  but  upon  the  promise  of  the  former  to  the  plaintiff. 

The  substance  of  the  5lh  plea  is  that  the  notes  and  accounts 
transferred  by  Gerald  had  been  reduced  .by  off-sets  against  Ge- 
rald and  by  payments  to  him  previous  to  the  transfer,  to  about 
the  sum  of  three  thousand  dollars,  that  Gerald  represented  the 
notes  and  accounts,  at  the  time  the  ^agreement  was  entered  in- 
to as  due  and  unpaid,  that  the  defendant  and  Adams  had  fully 
accounted  with  Gerald,  by  paying  all  the  other  demands  which 
they  agreed  to  pay,  and  that  therefore  the  consideration  has 
failed. 

We  do  not  consider  it  necessaiy  to  examine  into  the  legal 
sufficiency  of  this  plea,  because  the  parties  went  before  the  ju- 
ry upon  several  issues  in  fact,  among  which  was  the  plea  of 
non  assumpsit^  under  which  plea  all  the  evidence  would  have 
been  admissible  which  could  have  been  received  imder  this 
special  plea,  if  an  issue  to  the  jury  had  been  taken  on  it.  And 
in  point  of  fact  the  statements  of  the  defendant  as  to  the  defi- 
ciency of  the  funds  received  by  virtue  of  the  agreement  with 
Gerald,  occasioned  by  off-sets  against  and  payments  to  the  lat- 
ter before  the  agreement  was  entered  into,  were  given  in  evi- 
dence. No  injury  thererefore  has  accrued  to  the  defendant  by 
the  judgment  of  the  Court  if  wrong. 

"We  proceed  to  consider  finally  the  propriety  of  the  judgment 
of  the  Court  on  the  demurrer  to  the  evidence. 

Leaving  out  of  view,  as  it  is  somewhat  ambiguous,  the  let- 
ter of  the  defendant  to  the  plaintiff,  promising  to  pay  the  debt 
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and  asking  indulgence,  the  proof  was  that  after  the  defendent 
and  Adams  made  the  agreement  with  Gerald,  they  continued 
the  business  in  Montgomery,  and  the  defendant  assured  the 
witness  that  the  claim  due  the  plaintiff  should  be  paid  to  him, 
pursuant  to  the  agreement  entered  into  with  Gerald,  and  re- 
quested the  plaintiff  and  his  relations  to  deal  in  the  store,  on 
account  of  the  claim,  which  they  did.     That  the  claim  was 
placed  in  the  hands  of  a  lawyer  for  collection,  and  suit  delayed 
one  term  upon  the  promise  of  the  defendant  to  settle  it,  which 
promises  were  repeatedly  made,  and  the  justice  of  the  claim 
never  denied  by  the  defendant  until  about  six  weeks  before 
the  trial  of  the  cause,  when,  in  a  conversation  with  the  plaintiff 
the  defendant  objected  to  paying  the  debt,  alledging  he  had 
been  injured  by  Gerald  some  seventeen  hundred  dollars,  by 
reason  of  off-sets  and  discounts  made  to  the  claims  in  his  hands 
against  Gerald.     It  was  also  proved  that  at  the  time  of  the 
transfer  of  the  goods  and  choses  in  action  to  McKenzie '  and 
Adams,  it  was  estimated  that  the  effects  transferred  exceeded 
the  debts  which  McKenzie  and  Adams  agreed  to  pay  about 
ten  thousand  dollars. 

The  promise  by  the  defendant  to  pay  the  plaintiff  the  amount 
of  the  debt  due  originally  from  Gerald  to  the  plaintiff  is  clearly 
established  and  the  only  question  which  could  possibly  arise, 
is  the  fact  which  appears  to  have  been  received  in  evidence 
from  the  statement  of  the  defendant  that  there  was  a  deficien- 
cy in  the  assets  received  from  Gerald,  which  constituted  the 
consideration  of  the  promise  to  the  plaintiff.  However  valid 
such  an  objection  might  be  if  seasonably  urged,  in  cannot  avail 
under  the  circumstances  of  this  case.  The  repeated  promises 
of  the  defendant,  made  with  the  opportunity  of  full  knowledge 
of  all  the  facts  are  obligatory  upon  him.  It  might,  and  in  all 
probabihty  would,  operate  most  injuriously  upon  the  plaintiff, 
if,.after  having  been  lulled  into  a  false  security,  for  so  many 
years,  by  the  repeated  promises  of  the  defendant,  and  the  de- 
lays in  the  collection  of  the  debt  consequent  thereon,  he  should 
now  be  permitted  to  alledge  a  failure  of  the  fund  from  which 
the  payment  was  to  be  made — the  objection  comes  too  late. 

We  are  therefore  of  opinion  that  the  judgment  of  the  Court 
below  on  the  dumurrer  to  the  evidence  is  correct,  and  there  be- 
ing no  error  in  the  judgment  of  the  Court  it  is  affirmed. 
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•  SANDFORD  &  CLEVELAND  v.  SPENCE. 

1.  It  is  not  a  sufficient 'cause  to  suppress  a  deposition  that  the  certificate  of  the 
commissioner  omits  to  show  that  it  was  taken  within  the  hours  named  in  the 
commission— reciting  that  pursuant  to  the  commission  the  witness  was  caused 
to  come  before  the  commissioner  on  the  day  named  in  the  commission. 

Writ  of  Error  lo  the  Circuit  Court  of  Mobile  county. 

The  defendant  in  the  Court  below  objected  to  the  reading  of 
the  deposition  of  a  witness,  because  the  certificate  of  the  com- 
missioner omitted  to  state  the  hours  between  which  the  com- 
mission was  executed.  The  commission  directed  the  witness 
to  be  examined  at  tfi«?  office  of  the  commissioner,  in  the  town 
of  HuntsviUe,  on  the  15th  day  of  October,  between  the  hours 
of  9  A.  M.  and  4  P.  M.  The  certificate  of  the  commissioner 
recited  that,  pursuant  to  the  annexed  commission,  he  had 
caused  the  witness  to  come  before  him  at  hisoffice,in  the  town 
of  HuntsviUe,  on  the  15th  day  of  October;  but  it  is  entirely  si- 
lent with  respect  to  the  hour  when  the  examination  commen- 
ced or  concluded.  The  deposition  was  admitted,  and  the  de- 
fendant excepted. 

Campbell,  for  the  plaintiff  in  error  cited  3  East,  440  •  Bell 
V.  Morrison,  l  Peters,  351  ;  Campbell  v.  Woodcock,  2  Ala 
Rep.  41 ;  Ulmer  v.  Austil,  9  Porter,  157;  Kean  v.  Newall  1 
Missouri  Dec.  751. 

Stewart,  contra. 

GOLDTH  WAITE,  J.-It  may  be  conceded  that  when  a  de- 
position IS  sought  to  be  used  in  evidence,  it  is  necessary  for  the 
party  offering  it  to  show  a  strict  compliance  with  the  statutes  • 
but  we  think  this  concession  does  not  authorize  so  strict  a 
scrutiny  as  .s  asked  for  in  the  present  case.  Here  the  commis- 
sioner  is  required  to  examine  the  witness  between  the  hours  of 
nme  and  four  of  a  particular  day,  and  his  certificate  shows 
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that,  pursuant  to  the  commission,  the  examination  was  had  on 
that  day.  We  are  at  a  loss  to  see  how  the  execution  could  be 
pursuant  to  the  authority,  unless  it  was  within  those  hours, 
and  we  are  not  authorized  to  falsify  what  is  stated,  by  the 
omission  to  state  something  more.  .  * 

Our  conchision  is  that  the  certificate  shows  an  examination 
pursuant  to  the  commission,  and  it  would  be  a  very  strained 
construction  to  infer  that  the  witness  was  examined  at  a  time 
not  warranted. 

Doubtless  it  would  be  competent,  on  the  motion  to  suppress 
the  deposition,  for  a  party  to  show  that  he^  attended  at  the 
hours  named,  and  that  no  examination  was  then  had — but  in 
the  present  case  there  is  nothing  to  relieve  the  motion  from  its 
appearance  of  undue  technicality,  and  it  was  propeily  re* 
fused. 

Let  the  judgment  be  affirmed. 


CROFT  V.  TOPP. 

1.  To  recover  upon  a  decree  rendered  in  a  sister  State  in  favor  of  infant  wards, 
who  there  sued  by  their  guardian,  an  action  should  be  prosecuted  in  this  State 
in  the  name  of  the  wards  as  legal  plaintiffs,  and  not  by  the  guardian,  merely  de- 
scribing himself  as  such  on  the  record. 

Whit  of  Error  to  the  Circuit  Court  of  Greene. 

This  was  an  action  of  debt  on  the  exemplification  of  a  de- 
cree of  the  Court  of  Chancery,  holden  in  the  county  of-Giles  in 
the  State  of  Tennessee.  The  decree  recited  in  the  declaration 
is  in  favor  of  the  plaintiff,  as  guardian  of  Virginia  Meredith 
and  Mary  Meredith.  To  the  declaration  the  defendant  de- 
murred, and  his  demurrer  was  overruled — thereupon  he  plead-r 
ed  nul  ticl  record,  and  issue  being  taken  thereon  the  cause 
was  submitted  to  the  Court  for  trial.     To  sustain  the  issue  on 
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his  part,  the  plaintiff  offered  the  exempUfication  of  the  record 
of  a  decree  in  a  Chancery- suit  rendered  in  the  Court  above  re- 
ferred to.  From  this  transcript  it  appears  that  the  bill  was  fil- 
ed in  the  name  of  Virginia  Meredith  and  Mary  Meredith,  by 
their  guardian,  Dickson  C.  Topp,  and  that  the  decree  is  in  fa- 
vor of  the  complainant.  The  defendant  objected  to  the  exem- 
plification as  evidence  because  it  did  not  show  a  decree  in  fa- 
vor of  the  plaintiff,  as  alledgei  in  his  declaration,  and  was 
therefore,  insufficient  to  charge  the  defendant — but  his  objec- 
tion was  overruled  and  the  transcript  adjudged  sufficient. 

Jones,  with  whom  was  Murphy,  for  the  plaintiff  in  error. 
J.  B.  Clarke,  for  the  defendant. 

COLLIER,  C.  J. — The  action  upon  the  exemplification 
should  certainly  be  prosecuted  in  the  name  of  the  parties  in 
whose  favor  the  decree  was  rendered;  for  it  is  a  debt  due  them 
as  much  as  if  the  defendant  had  obliged  himself  to  pay  them 
eo  nomine,  a  certain  sum  of  money.  It  is  well  settled  that  the 
party  in  whom  the  legal  right  is  vested,  must  sue  at  law,  and 
this  although  what  may  be  recovered  M'ill  go  into  the  hands  of 
another  person.  Thus  in  McLeod  v.  Mason,  [5  Porter's  Rep. 
223,]  where  one  guardian  had  resigned  and  another  been  ap- 
pointed in  his  stead,  upon  a  settlement  with  the  Orphans'  Court 
of  the  accounts  of  the  former,  it  was  held  that  the  decree  for  what 
was  ascertained  to  be  due  to  the  wards, should  be  in  their  favor, 
and  not  in  favor  of  their  guardian  (the  successor)  as  such.  So  in 
Sutherland  v.  Goff,  [lb.  508,]  it  was  determined  where  the  matter 
lies  in  action,  the  suit  must  be  in  the  name  of  the  ward.  [See 
also  G  Porter's  Rep.  9 ;  2  Ala.  Rep.  406.]  These  cases  are 
decisive  to  show  that  for  the  recovery  of  a  debt  due  to  infants, 
who  are  in  wardship,  the  action  must  be  sued  in  their  name  by 
their  guardian,  and  not  in  the  name  of  the  guardian,  although 
he  may  describe  himself  as  such  on  the  record.  This  being 
the  law,  it  will  follow,  that  to  let  in  the  *exemplification  as 
proof,  the  suit  should  have  been  brought  in  the  name  of  the 
plaintiff's  wards,  and  not  in  his  own  name. 

In  determining  the  law  to  be  otherwise,  the  Circuit  Court 
erred — its  judgment  is  consequently  reversed  and  the  cause  re- 
manded, if  the  defendant  in  error  desire  it. 
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OLIVER  V.  LOFTIN. 

1.  Any  action  of  the  County  Court  upon  a  road  as  a  public  road  as  by  taking  an  or- 
der in  reference  to  it,  \s prima  facie  evidence  that  it  is  a  pubhc  road  established 
by  law. 

2.  If  a  change  is  made  in  a  public  road,  and  acquiesced  in  by  the  public,  an  over- 
seer of  the  road  would  not  be  authorized  to  abate  it  as  a  nuisance.  But  when 
the  change  is  recent,  and  not  justified  for  the  purpose  of  making  it  more  straight, 
or  more  convenient  for  the  public,  any  one  may  abate  it  a.s  a  nuisance,  and  it 
would  be  the  duty  of  the  overseer  of  the  road  to  remove  the  obstruction. 

Error  to  the  Circuit  Court  of  Montgomery. 

This  was  an  action  of  trespass  quart  clausumf regit,  by  the 
plaintiff  against  the  defendant  in  error.  The  defence  was  that 
the  supposed  trespass  was  committed  by  the  -defendant,  as  an 
overseer  of  the  road,  removing  a  fence  which  the  plaintiff  had 
placed  across  it  a  short  time  previously. 

The  defendant,  to  prove  that  the  road  was"  established  as  a 
public  high^vay,  introduced  as  evidence  a  transcript  of  the 
record,  certified  by  the  Clerk  of  the  County  Court  of  Montgo- 
mery as  follows : 

State  of  Alabama — Montgomery  county: 

Commissioners  Court  of  Roads  and  Revenue,  held  for  the 
county  aforesaid,  at  the  Court  House,  in  the  town  of  Montgo- 
mery, on  the  third  Monday  of  Februarj^,  1831  — Present,  Nim- 
lod  E.  Benson,  Judge,  and  William  Wright,  Redick  Jones, 
Absalom  Evans,  and  Wade  Allen,  Commissioners : 

Ordered,  by  the  Court,  that  the  road  leading  from  Judkin's 
ferry  to  Crommelin's  ferry,  be  and  the  same  is,  declared  to  be 
a  public  highway,  as  the  jury  of  review  has  laid  out  and  mark- 
ed the  same,  and  t§  be  of  the  third  grade. 

The  Clerk  of  the  County  Court  was  also  introduced  and 
proved  that  this  was  all  which  remained  of  record  of  said  road, 
that  he  knew  of  no  papers  connected  with  this  road,  and  did 
not  think  there  were  any,  but  could  not  say  that  he  had  dili- 
gently examined  for  such. 
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To  the  introduction  of  the  record  the  plaintiff  objected,  be- 
cause it  was  not  shown  by  the  records  that  commissioners  had 
been  appointed  to  lay  out  the  road,  or  that  they  had  done  it, 
or  had  made  a  report  indicating  the  route,  &c.,  which  objec- 
tion the  Court  overruled. 

The  defendant  then  offered  to  prove  by  a  witness  that  he 
was  one  of  the  jury  who  laid  out  and  viewed  tfie  road — that 
he  had  been  served  with  a  paper  purporting  to  emanate  from 
the  County  Court,  authorizing  him  and  others  to  review  the 
route  for  the  said  road,  but  what  had  become  of  the  paper  he 
could  not  say — that  at  the  time  the  road  was  reviewed  and  lo- 
cated, the  land  on  which  the  trespass  is  alledged  to  have  been 
committed  belonged  to  one  Weaver,  upon  which  was  a  field 
through  which  the  road  was  indicated  to  run,  but  that  the  over- 
seer who  opened  it,  diverted  the  road  to  the  left,  so  as  to  run 
outside  of  and  along  the  fence,  wfiere  it  remained  some  time 
and  until  the  owner  again  removed  his  line' of  fence  still  more 
to  the  left  and  across  the  road  as  opened.  Under  which 
condition  of  things  the  plaintiff  became  the  owner,  a  way  hav- 
ing been  opened  by  travellers  or  otherwise  around  and  alcng 
the  fence  on  the  outside,  which  continued  to  be  travelled  for 
several  years.  That  a  few  days  previous  to  the  working  on 
the  road  the  plaintiff  had  removed  the  fence  still  more  to  the 
ieft,  and  thrown  it  across  the  road  so  formed,  the  pulling  down 
of  which  was  the  trespass  complained  of. 

This  testimony  was  objected  to  by  the  plaintiff,'becanse  it 
was  not  shown  that  the  jury  acted  under  an  ord«  r  >('  Court,  or 
had -made  a  report  which  was  accepted  by  the  Court,  but  the 
Court  overruled  the  objection. 

The  counsel  for  the  plaintiff  moved  the  C<nirt  to  instruct  the 
jury  that  if  they  believed  the  defendant  had  comniitled  a  tres- 
pass as  alledged  on  the  land  of  the  plaintiff  where  there  was 
not  a  public  road  lawfully  established  by  the  Commissioners 
Court  of  Montgomery  county  that  the  plaintiff  was  entitled  to 
recover. 

This  instruction  the  Court  refu-ed,  and  charged  the  jury  that 
if  the  road  had  been  laid  out  to  run  through  the  field  and  had 
been  opened  by  the  overseer  to  tie  lell  oft!  e  fence  and  acqui- 
esced in  by  the  owner,  and  he  had  then  moved  his  fence  across 
31 
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the  road  and  one  had  again  been  opened  by  travellers,  or  oth- 
erwise, around  the  fence  so  moved  and  remained  for  several 
years  as  the  travelled  road,  and  the  plaintiff  had  then  recently 
thrown  his  fence  across  it,  the  overseer  was  justified  in  taking 
down  the  fence  to  open  the  road — to  all  which  the  plaintiff  ex-^ 
cepted,  and  now  assigns  as  error. 

Pryor,  for  plaintiff  in  error. 
Harris,  contra. 

ORMOND,  J. — The  motion  for  instructions  to  the  jury  ap- 
pears to  be  founded  on  the  assumption  that  no  road  can  be  le- 
gally established  unless  the  order  appointing  commissioners  to 
review  the  road,  the  report  made  by  them  indicating  its  route, 
and  the  final  order  establishing  it  were  of  record  in  the  County 
Court. 

It  is  not  necessary  now  to  determine  whether,  when  a  road 
has  been  established  by  the  Commissioners  Court  from  one 
point  to  another,  the  route  of  the  road  through  the  intermedi- 
ate space,  would  not  be  sufficiently  shown  by  proof  of  where 
the  road  actually  ran,  its  user  by  the  public,  and  the  acquies- 
ence  in  such  use  by  the  owners  of  the  land  lying  in  its  route, 
because,  in  our  opinion,  the  act  of  23d  December,  1836,  [Meek's 
Sup.  310,]  was  intended  to  foreclose  this  inquiry,  and  to  sup- 
ply the  precise  difficulty  supposed  to  exist  in  this  case. 

The  first  section  declares,  "that  any  order  of  the  Commis- 
sioners' Court,  by  which  a  road  is  recognized  as  a  public  road 
shall  in  all  cases  he  prima  facie  evidence  of  that  fact;"  tl)0,t  is 
that  such  road  has  been  established  as  a  public  road  according 
to  law. 

The  design  of  such  law  was  clearly  to  legalize  such  roads  as 
had  been  established  by  the  Commissioners'  Court  in  an  infor- 
mal manner,  or  where  the  evidence  of  such  establishment  could 
not  be  produced.  Therefore  any  action  of  the  Court  upon  the 
road,  as  a  public  road,  by  making  an  order  in  reference  to  it, 
is  nmde  prima  facie  evidence  that  it  is  a  public  road,  establish- 
ed by  law.  In  this  case  the  road  was  established  by  the  Coun- 
ty Court,  and  parol  testimony  is  certainly  admissible  to  prove 
its  location,  by  shewing  where  it  actually  ran. 

The  charge  given  is  unexceptionable.     The  act  just  referred 
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to,  section  five,  authorizes  any  one  to  change  the  route  of  the 
road  « to  straiten  it  through  enclosures  or  to  make  it  more  con- 
venient to  the  public ;"  from  this  license  it  will  follow,  that  if 
a  change  is  made  by  any  one  in  the  route  of  the  road,  and  ac- 
quiesced in  by  the  public,  as  appears  to  have  been  the  fact  in 
this  case  as  regards  the  first  alteration,  the  overseer  of  the  road 
could  not  abate  it  as  a  nuisance.  But  when  the  change  was 
recent,  and  not  justified  for  the  purpose  of  straitening  the  road 
or  making  it  more  convenient  for  the  public,  any  one  might 
abate  it  as  a  nuisance,  and  it  was  the  duty  of  the  overseer  of 
of  the  road  to  remove  such  obstruction,  and  restore  the  road  to 
its  proper  condition. 

Let  the  judgment  be  affirmed. 


HERNDON  v.  FORNEY  et  al. 

1.  The  plaintiff  who  sues  on  a  penal  bond  may  frame  his  declaration  on  the  pena 
part  of  the  bond,  "without  assigning  breaches,  and  such  a  declaration  is  not  bad 
when  a  condition  is  shewn  on  oyer.  The  proper  course  to  compel  an  assign- 
ment of  breaches,  is  to  plead  performance,  or  such  other  plea  as  will  show  a 
continuance  of  the  condition. 

2.  The  defendant  in  an  attachment  may  have  his  action  on  the  attatchment  bond 
without  having  ascertained  his  damages  by  a  direct  action  on  the  case  against 
the  plaintiff  in  the  attachment. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county. 

Action  of  debt  on  bond.  The  declaration  consists  of  a  sin- 
gle count  for  the  penalty.  The  defendant  craved  oyer  of  the 
bond  and  its  condition,  which  being  given,  it  appears  to  be  an 
attachment  bond  with  the  condition  to  be  void  if  the  plaintiff 
in  the  attachment  should  prosecute  his  suit  to  effect  and 
pay  and  satisfy  the  defendant  all  such  costs  and  damages  as 
he  might  sustain  by  the  wrongful  or  vexatious  suing  out  of 
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the  attachment.     The  defetidanJs  then  demurred  to  the  decla- 
ration, and  the  Court  sustained  the  demurrer. 

The  plaintiff  brings  his  writ  of  error  to  reverse  this  judg- 
ment. » 

Chilton  and  Walker,  for  the  plaintiff  in  error,  insisted  that 
the  demurrer  was  premature,  if  no  other  question  was  intend- 
ed to  be  raised  than  that  which  relates  to  the  plaintiff's  right 
to  sue  without  having  first  determined  the  liability  of  the  plain- 
tiff in  the  attachment.  [Davis  v.  Dickson,  2  Stewart,  370; 
Meakings  et  al  v.  Ochiltree,  5  Porter,  395 ;  9  John.  507 ;  I 
Wash.  367;  1  Munf.  501.] 

In  point  of  fact,  however,  the  judgment  of  the  Circuit  Court 
was  given  upon  the  supposition  that  it  was  essential  to  show 
an  ascertainment  of  the  damages  sustained,  through  the  medi- 
um of  a  recovery  in  an  action  on  the  case  agamst  the  plaintiff 
in  the  attachment. 

This  course  of  proceeding  is  considered  to  be  unnecessary, 
as  there  is  no  sufficient  reason  why  the  recovery  may  not  be 
had  by  suit  on  the  bond  in  the  first  instance.  Such  a  practice 
seems  warranted  by  the  statute,  [Meek's  Sup.  7,  §1,  5,]  and  by 
decisions  in  analagous  cases.  [13all  v.  Garden,  21  Wend.  270 ; 
Governor  v.  While,  4  S.  and  P.  441 ;  Thompson  v.  Searcy,  6 
Porter,  393.] 

Moore,  contra,  contended  the  judgment  on  the  demurrer 
was  proper,  because  no  action  can  be  maintained  on  the  bond 
until  the  amount  of  damages  is  ascertained ;  until  then  there  is 
no  way  in  which  the  condition  can  be  complied  with.  The 
right  to  maintain  any  action  is  dependent  on  a  previous  act 
to  be  done  by  the  plaintiff. 

It  is  doubtless  true  that  the  usual  mode  is  to  declare  for  the 
penally  of  the  bond,  and  thus  put  the  defendant  to  his  plea  of 
performance,  but  there  may  be  cases  in  which  another  plea 
than  performance  would  be  proper  :  as  in  the  case  of  a  bond 
conditioned  to  pay  a  sum  of  money  after  ten  day's  notice,  from 
the  obligee.  Is  it  not  apparent  that  as  soon  as  this  condition 
is  shown  on  oyer,  no  cause  of  action  appears  until  the  notice  is 
averred?  If  then,  this  illustration  furnishes  an  exception  to 
the  general  rule,  it  seems  to  involve  the  same  principle  as  this 
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case, if  it  is  necessary  to  ascertain  the  damages  by  a  suit  against 
the  plaintiff  ill  the  attachment. 

That  this  is  necessary  will  appear  by  a  careful  collation  of 
the  several  statutes  prescribing  the  form "  and  condition  of 
bonds.  [ Aikin's  Digest,  37,  §3 ;  ib.  38,  §6  ;  Meek's  Sup, 
7,  §1,  5.] 

m 

GOLDTHWAITE,  J.— 1.  The  demurrer  in  this  case  was 
prematurely  taken,  because  when  the  condition  of  the  bond 
was  set  out  on  oyer,  it  showed  a  strict  conformity  with  the  sta- 
tute, therefore  the  declaration  for  the  penalty  was  proper,  un- 
less it  v%as  incumbent  on  the  plaintiff  in  the  first  instance,  to 
show  some  specific  breach  of  the  condition. 

Tliis  is  believed  to  be  unnecessary,  as  the  most  approved 
authorities  state  the  rule  to  be,  that  it  is  the  privilege  of  the 
plaintiflf,  either  to  suggest  breaches  on  the  roll,  or  to  declare 
for  the  penalty,  a^ud  assign  them  in  his  replication  to  the  plea 
of  performance.  [1  Wm's.  Saund.  51.]  Such  also  is  the  es- 
tablished practice  in  this  Court.  [Davis  v.  Dickson.  2  Stew. 
370.] 

Although  the  plea  of  performance  is  said  to  be  the  proper 
one  to  compel  the  plaintiff  to  assign  the  specific  breaches  on 
which  he  seeks  a  recovery,  this  must  be  considered  merely  as 
an  illustration  of  the  mode  of  pleading,  as  it  will  readily  occur 
to  any  one  that  in  those  cases  where  the  condition  of  the  bond 
is  to  omit  the  doing  of  any  act,  the  allegation  of  the  omission 
will.be  equivalent  to  the  assertion  of  a  performance  of  the  con- 
dition in  other  cases.  So  likewise  if  the  forfeiture  of  the  con- 
dition is  to  depend  upon  doing  some  act  after  notice  from  the 
obligee,  as  in  the  case  of  a  condition  to  pay  a  sum  of  money 
upon  notice,  an  averment  in  the  plea  that  the  notice  was  not 
given,  will  be  equivalent  to  the  usual  averment  of  general  per- 
formance in  other  cases. 

The  theory  upon  which  the  practice  depends  is,  that  the 
obligor,  by  the  penal  part  of  the  bond,  admits  a  debt  presently 
due,  and  therefore  it  rests  with  him  to  show  the  continuance  of 
the  condition,  upon  which  alone  the  penalty  is  deferred.  And 
this  apphes  equally  to  the  cases  of  all  bonds  with  negative  or 
affirmative  conditions. 

This  conclusion  is  sufficient  to  show  that  the  judgment  on 
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the  demurrer  is  erroneous,  because,  when  it  was  made,  there 
•had  been  no  attempt  to  set  out  any  breach  of  the  condition, 
and  therefore  there  was  nothing  before  the  Court  but  the  bond, 
and  its  condition,  both  of  which,  as  before  observed,  are  in  ac- 
cordance with  the  statute.  But  as  the  question  with  respect  to 
the  right  of  the  plaintiff"  to  maintain  the  action  on  the  bond, 
without  first  ascertaining  his  damages  by  an  action  on  the  case 
against  the  plaintiff"  in  the  attachment,  has  been  fully  argued, 
and  as  it  must  necessarily  arise  when  the  case  is  again  tried, 
we  shall  proceed  jto  express  our  opinion  on  that  aspect  of  the 
case. 

2.  When  the  attachment  law  was  revised  in  1833,  the  whole 
was  consolidated  in  one  act,  and  in  its  third  section  the  condi- 
tion of*  the  bond  required  to  be  given  is  prescribed.  In  the 
sixth  section  of  the  same  a  form  is  given  of  an  attachment  bond 
which  sets  out  a  condition  materially  different  from  that  re- 
quired by  the  previous  section.  It  is  the  form  of  the  bond  set 
o||t  which  not  only  countenances  the  view  of  the  defendants 
in  this  case,  but  actually  provides  as  a  part  of  the  condition 
that  the  bond  is  only  to  become  forfeit  on  the  failure  to  pay 
such  damages  as  shall  be  recovered  against  the  plaintiff"  in  the 
attachment  in  a  suit  to  be  brought  after  the  determination  of 
the  attachment  suit.  Under  ordinary  circumstances  there  can 
be  no  doubt  but  the  rules  of  construction  would  require  the 
sixth  section  to  be  considered  merely  as  a  legislative  exposi- 
tion of  the  third ;  but  in  point  of  fact,  these  two  sections  were 
compiled  from  diff"erent  statutes,  previously  in  force,  and  uqder 
which  different  bonds  and  other  proceedings  were  required. 
[See  Laws  of  Ala.  11,  18.] 

It  might  have  been  proper,  if  this  enactrrient  had  remained 
unchanged,  to  have  pursued  the  ordinary  rules  of  construction, 
but  the  act  of  1835  declares  that  no  person  shall  sue  out  an  at- 
tachment without  entering  into  the  bond  prescribed  by  the 
third  section  of  the  act  of  1833 ;  and  the  latter  act  also  directs 
that  the  surety  shall  be  liable  to  all  the  liabilities  of  the  princi- 
pal in  the  bond.  The  eff"ect  of  the  act  of  1835  upon  that  of 
1S33,  was  considered  by  us,  in  the  case  of  Alford  v.  Johnson, 
[9  Porter,  320,]  as  not  repealing  the  sixth  section  which  gives 
the  form  of  the  bond.    The  subsequent  act  of  1837,  modifies 
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the  existing  laws  with  respect  to  attachments  in  several  im- 
portant particulars,  and  was  considered  by  us  in  Lowe  v.  Der- 
rick, [9  Porter,  415,]  as  repealing  the  Gth  section  of  the  act  of 
1833.  This  act  also  prevents  the  defendant  in  the  attachment 
from  disputing  the  grounds  of  suing  out  the  attachment,  and 
expressly  gives  him  the  right  to  sue  the  plaintiff  for  wrongful- 
ly or  vexatiously  using  this  process,  and  this  before  the  attach- 
ment is  determined.     [Meek's  Sup.  8,  §5.] 

It  will  be  seen  that  the  act  of  1835  makes  the  liability  of  the 
surety  of  the  bond  the  same  as  that  of  the  principal.  If  this 
language  was  intended  to  be  applied  to  the  bond  itself,  or  any 
remedy  on  that, it  is  without  any  sensible  meaning,  for  we  can- 
not perceive  how  there  could  exist  a  distinction  between  dif- 
ferent obligors,  bound  by  the  same  bond.  We  are  inclined  to 
belive  that  the  intention  of  this  act,  though  imperfectly  expres- 
sed, was  to  make.the  surety  liable  on  his  bond  to  the  same  ex- 
tent, not  exceeding  the  penalty  of  the  bond,  as  the  principal 
was  to  an  action  on  the  case.  However  this  may  be,  we  are 
clear  that  the  Legislature  intended  to  relieve  the  statute  book 
from  the  influence  of  the  sixth  section  of  the  act  of  1833,  and 
consequently  to  destroy  its  effect  in  construing  the  condition 
of  the  bond  required  to  be  entered  into  by  the  third  section. 

In  addition  to  this,  the  inconveniences  which,  in  many  cases 
must  result  from  requiring  a  suit  against  the  plaintiff  in  the  at- 
tachment to  ascertain  the  damages  before  allowing  a  suit  on 
the  bond,  would,  in  effect,  be  a  denial  of  justice.  Attachments 
may  be,  and  frequently  are,  sued  out  by  non  residents  and 
transient  persons,  whom  it  would  be  difficult  and  frequently 
impracticable  to  pursue  to  the  places  of  their  residence.  It 
may  be  presumed  too,  that  the  inducements  are  greater  to  such 
persons  to  sue  out  this  process  than  they  are  to  those  who  are 
settled  among  us,  and  that  it  would  be  more  frequently  abused 
than  if  they  were  directly  responsible  to  suits  within  the  State. 
These  considerations  induce  us  to  think  that  the  Legisla- 
tJire  intended  to  give  the  remedy  on  the  bond  in  the  first  in- 
stance. Indeed,  when  all  the  objections  against  such  a  prac- 
tice are  fully  examined,  diey  are  more  technical  than  real,  and 
it  is  just  as  easy  to  decfare  for  a  breach  of  the  condition  as  it  is 
in  an  action  on  the  case  for  a  wrongful  prosecution.  We  for- 
bear to  express  any  opinion  as  to  the  precise  manner  in  which 
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breaches  might  properly  be  assigned,  as  no  qiiesiion  of  that  na- 
ture is  before  us. 

For  the  reasons  we  have  before  stated,  the  judgment  of  the 
Circuit  Court  must  be  reversed  and  remanded. 


SHIELDS  ET  AL  V.  ALSTON. 

1.  The  stalute  is  explicit  in  requiring  the  next  of  kin  to  be  informed  of  an  applica- 
tion for  the  probate  of  the  will  of  a  deceased  relative,  and  only  allows  it  to  be 
heard  and  determined  without  notice,  where  there  is  no  kindred  resident  in  the 
State  :  and  a  revising  Court  will  not  intend  that  the  next  of  kin  are  non-residents, 
in  the  absence  of  any  statement  or  proof  to  that  effeft  in  the  record. 

2.  The  recital  in  the  record  in  respect  to  the  admission  of  a  will  to  probate,  that 
"  due  and  proper  notice  was  given  to  the  next  of  kin  of  the  testator,"  will  not 
authorize  the  conclusion  that  one  of  the  next  of  kin  then  in  his  minoritj-,  had 
been  legally  notified,  or  waived  notice — there  being  no  notice  in  the  record,  and 
he  being  incompetent  to  dispense  wiili  it. 

3.  Where  a  paper  is  propounded  for  probate  as  a  will,  and  the  parties  interested  in 
defeating  it,  produce  a  testametitary  paper  of  a  later  dale,  it  is  the  duly  of  the 
Orphans'  Court,  under  the  statuie  of  this  Stale,  mt;ro  motu  to  cause  proceedings 
to  be  instituted  for  the  purpose  of  trying  the  validity  of  the  latter,  and  determin- 
ing  whether  it  shall  operate  as  the  testator's  will.  And  the  Court  cannot  assume 
that  the  first  paper  has  never  been  revoked,  because  the  second  has  not  been 
formally  oflfered  for  probate. 

On  the  10th  May,  1841,  the  defendant  in  error  propounded 
for  probate,  to  the  Orphans'  Court  of  Marengo,  a  paper  pur- 
porting to  be  the  last  will  and  testament  of  Polly  Glover,  late 
of  that  county  deceased,  of  which  he  was  appointed  executor. 
Thereupon  citations  were  issued  to  John  0.  Glover,  Benjamin 
G  Shields  and  Benjamin  Glover — the  former  was  returned 
"executed,"  and  the  two  latter  returned  "not  found."  On 
the  24l,h  of  May,  citations  were  again  directed  to  issue  for 
Shields  and  B.  Glover,  which  were  regularly  served — at  the 
same  time  Leroy  W.  King  was  appointed  a  guardian  ad  litem 
for  certain  infant  children  of  J.  0.  and  B.  Glover,  (mentioned 
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by  name,)  who  were  interested  in  ilie  establishment  of  the  will, 
and  a  citation  directed  to  issue  to  him.  In  the  record  there  is 
a  waiver  of  sf^rvice  of  citation  by  Nicholas  W.  Hohson,  oneof 
the  legatees,  as  a  guardian  of  his  children  and  in  right  of  his 
wife. 

B.  G.  Sliields  and  B.  Glover  appeared  to  contest  the  validity 
of  the  will  sought  to  be  admitted  to  probate;  and  thereupon  an 
issue  was  submitted  to  a  jury,  who,  by  their  verdict,  declared 
that  the  paper  propounded  is  the  last  will  and  testament  of 
Polly  Glover,  deceased;  and  thereupon  an  order  or  decree  was 
rendered  that  letters  testamentary  issue  to  the  defendant  in  er- 
ror, as  executor,  upon  giving  bond  and  taking  the  oath  as  pre- 
scribed by  law.  The  entry  recites  that  due  and  proper  notice 
was  given  to  the  next  of  kin  of  Polly  Glover,deceased,and  the 
cause  was  regularly  before  the  Court,  &c. 

On  the  day  of  trial,  but  before  the  same  was  entered  upon, 
the  contestants,  by  their  agent,  made  an  affidavit,  setting  forth 
with  particularity,  that  they  could  prove  by  two  absent  wit- 
nesses, (whose-names  are  mentioned,)  that  iMrs.  Glover  made 
another  and  a  later  will  than  that  sought  to  be  established.  It 
was  admitted  by  the  defendant  in  error,  that  the  absent  wit- 
nesses would  testify  to  the  facts  stated  in  the  affidavit  for  the 
contestants,  and  the  same  was  allowed  to  be  read  to  the  jury, 
instead  of  submitting  to  a  continuance  in  order  to  obtain  their 
personal  attendance.  Shields,  in  order  to  contest  the  paper  of- 
fered for  probate,  proposed  an  issue  in  three  distinct  forms: 

1.  He  denied  that  it  was  the  last  will  and  testament  of  Mrs. 
Glover. 

2.  He  averred  that  since  the  time  when  the  writing  in  ques- 
tion purports  to  have  been  executed,  AJrs.  Glover  made  and 
published  and  declared  her  last  will  and  testament,and  thereby 
revoked  and  aimulled  all  other  and  former  wills  and  testaments 
by  her  made,  &c 

3.  He  iubists  that  the  paper  ought  not  to  be  admitted  to  pro- 
bate, because  he  says  that  on  the  22d  April,  1841,  Polly  Glo- 
ver made  and  executed  a  certain  instrument  in  writing-in  sub- 
stance as  follows: 

[Here  follows  the  copy  of  a  testamentary  paper,  purporting 
to  he  made  by  Mrs.  Glover,  disposing  of  all  her  property  and 
revoking  all  former  wills.] 
32 
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Ths  writing  is  not  signed  by  Mrs.  G.  in  consequence  of  her 
inability  to  write  lier  name,  but  she  gave  to  it  her  sanction  and 
assent  in  the  presence  of  four  persons,  who  attest  the  fact  by 
subscribing  their  names  as  wjitnesses. 

The  Court  overruled  the  issues  tendered,  on  the  ground  that 
the  writing  offered  by  the  defendant  in  error  was  the  only  pa- 
per that  then  was,  or  ever  had  been,  before  the  Court,  purport- 
ing to  be  the  last  will  and  testament  of  Polly  Glover — and  that 
the  paper  set  up  by  Shields  as  a  will,  was  not  in  Court  or  of- 
fered for  probate  according  to  the  statute.  To  which  decision 
the  contestants  excepted,  &.c. 

The  contestants  then  offered  to  read  to  the  jury  the  deposi- 
tions of  the  subscribing  witnesses  to  the  paper  set  up  by  Shields 
as  the  last  will  of  Mrs.  (ilover,  but  the  defendant  in  error  ob- 
jected to  their  admission  on  the  ground  that  that  writing  purports 
to  be  the  last  will  of  the  testator,and  as  it  had  not  been  offered 
for  probate  or  legal  notice  given  to  the  next  of  kin  of  the  de- 
ceased, it  was  not  competent  for  any  person  to  use  it  as  a  mere 
revocation  of  a  former  will — but  the  parties  who  set  it  up  were 
bound  to  file  it  for  probate  before  it  could  operate  as  such. 
Thereupon  the  depositions  were  excluded,  and  the  contestants 
excepted. 

To  revise  the  order  or  sentence  of  the  Orphans'  Court,  the 
contestants  have  sued  a  writ  of  error  to  this  Court. 

Manning,  with  whom  was  Mr.  Lyon,  for  the  plaintiff  iu 
error.  All  the  parties  in  inteiest  should  have  been  brought 
before  the  Orphans'  Court,  and  its  course  of  proceeding  being 
summary,  the  record  should  show  a  compliance  with  the  sta- 
tutes under  which  it  acted.  [7  Poter's  Rep.  274.]  It  is  not 
enough  that  the  entry  recites  that  "due  and  proper  notice," 
was  given,  &c.  but  it  must  be  shown  to  whom,  apd  when,  it 
was  given.     [Minor's  Rep.  25.] 

It  was  irregular  to  appoint  a  guardian  ad  litem  for  some  of 
the  infants  who  are  interested,  and  to  summon  him  without 
notice  to  the  infants  themselves.     [1  Ala.  Rep.  N.  S.  390.] 

The  heirs  of  John  Shields  who  appear  to  be  iiiterested  in 
both  the  papers  set  up  as  wills,  should  have  been  brought  be- 
fore the  (-  ourt. 

The  evidence  offered  to  sustain  the  will  set  up  by  Shields 


JUNE  TERM,  1842.  251 


Shields  et  al  v.  Alston. 


was  competent  and  should  have  been  received.  If  that  will 
was  not  regularly  offered  for  probate,  it  was  the  duty  of  the 
Court  mero  motu  to  have  ordered  it  to  be  filed — to  contiiuie 
the  cause,  that  the  validity  of  both  the  papers  might  be  exami- 
ned and  complete  justice  administered.  The  Orptians'  Court 
proceeds  in  rem  and  takes  cognizance  of  every  case  of  testacy 
or  intestacy,  without  waiting  for  its  action  to  be  specially 
sought.  [Aik.  Dig.  251-2;  Wyman  et  al  v.  Campbell,  6  Por- 
ter's Rep.  232.] 

The  issues  in  the  form  tendered  by  B.  G.  Shields,  should 
have  been  receive  J  and  submitted  to  the  jury. 

It  cannot  be  objected  that  the  paper  set  up  by  the  contestants 
was  invalid  as  a  will  of  the  personalty,  whether  ii  may  be  un- 
der the  statute  of  frauds  a  will  of  land, is  another  question.  A 
writing,  purporting  to  be  a  will  of  real  and  personal  estate,  but 
defectively  executed  as  to  the  former,  is  nevertheless  good  as 
to  the  latter.  [2  Ves.  Rep.  655 ;  McGrew  v.  McGrew,  1  S. 
and  P.  Rep.  30.]  And  such  is  the  law  notwithstanding  there 
be  a  previous  will  disposing  of  both  the  real  and  personal  pro- 
perty. [2  Ves.  Rep.  QQ5 ;  Cogbill  v.  Cogbill,  2  Heu.  &  Munf. 
Rep.  510.] 

Murphy  and  W.  G.  Jones,  for  the  defendant.  Our  statutes 
which  relate  to  the  contestation  of  wills  are  found  in  Aik.  Dig. 
249,  177,250,449,450,  and  do  not  require  that  the  record 
should  show  that  all  the  parties  in  interest  were  before  the 
Court.  It  will  be  presumed,  if  the  reverse  do  not  appear,  that 
the  proper  parties  were  cited.  [McGrew  v.  McGrew,  1  Stew, 
and  P.  Rep.  30.]  Citation  is  unnecessary  if  it  appear  that  the 
parties  in  interest  have  had  notice.  [Aik.  Dig.  251,  §29.]  The 
recital  in  the  record  states  that  «  due  and  proper  notice  had 
been  given  to  the  next  of  kin,"  and  also  that  citations  had  been 
served  on  the  legatees. 

The  paper  otiered  by  the  contestants  as  a  will,  was  attempt- 
ed to  be  used  merely  as  a  revocation  of  that  offered  for  probate, 
but  not  being  executed  in  conformity  to  law,  it  could  not  thus 
operate,  and  was  on  this  ground  properly  rejected.  [Laugh- 
ton  V.  Atkins,  1  Pick.  Rep.  535;  Reid  et/ux  v.  Borland,  14 
Mass.  Rep.  208;  Onions  v.  Tyrer,  1  P.  Wm's  Rep.  343;  1 
Wm's  Ex.  81  ;  3  Starkie's  Ev.  1713,  and  cases  there  cited.] 
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As  to  the  issues  tendered  by  Shields,  they  were  so  far  as  le- 
gal, substantially  embraced  by  the  issue  that  was  tried,  and 
their  rejection,  even  if  an  error  at  all,  was  entirely  harmless, 
and  cannot  here  avail. 

In  England  wills  are  proved  in  common  form,  or  in  tolemn 
form  per  testes-  In  the  former  no  citation  to  the  next  of  kin 
is  necessary — in  the  latter  it  is  essential.  [1  Wm's  Ex.  188.] 
As  to  the  effect  of  proving  when  all  the  next  of  kin  are  not  ci- 
ted, and  how  and  by  what  tribunal  it  may  be  revoked.  [See 
1  Wm's  Ex.  194;  ib.  347,  358,  359,  360.]  If  notice  was  not 
given  to  all  the  proper  parlies,  it  may  be  an  error  in  fact,  for 
Avhich  probate  may  be  revoked,  but  the  order  cant  be  here  re- 
versed. 

The  Orphans'  Court  should  Xioimeromotu  proceed  in  every 
case  of  testacy  or  intestacy  which  may  occur  in  the  county, 
but  only  when  applied  in  the  manner  prescribed  by  statute; 
and  as  the  paper  set  up  as  the  last  will  was  not  propounded 
for  probate,  the  Court  should  not  have  directed  it  to  be  filed, 
that  its  validity  might  be  examined. 

COLLIER,  C.  J. — By  the  eighth  section  of  the  act  of  June, 
1821,  it  is  enacted,  that  on  application  for  the  probate  of  any 
will,  ihe  Clerk  of  the  County  Court  shall  issue  a  citation,  re- 
quiring the  sheriff  to  summon  the  widow  or  next  of  kin  of  the 
deceased  to  appear  at  some  return  day  in  the  process  named, 
(or  appear  at  the  next  stated  session,)  and  show  if  they  have 
any  thing  to  alledge  against  such  application,  &c.,  or  on  satis- 
factory proof  that  the  deceased  has  no  widow  or  kindred  resi- 
dent in  the  State,  the  application  may  be  heard  and  determin- 
ed ;  the  Court  at  any  stated  session  may  hear  and  determine 
such  application  though  no  citations  may  have  been  executed 
or  issued,  on  proof  of  reasonable  notice  thereof,  or  on  proof 
that  the  deceased  has  no  widow  or  kindred  resident  in  the 
State. 

This  enactment  is  very  explicit  in  its  terms  in  requiring  the 
next  of  kin  to  be  informed  of  the  application  for  the  probate  of 
the  will  of  a  deceased  relative,  and  only  permits  it  to  be  heard 
and  determined  without  notice  when  there  is  no  kindred  resi- 
dent hi  the  State. 

It  is  inferrable  from  the  record  that  the  testratrix  had  kin- 
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dred  who  were  not  brought  before  the  Court  by  citation,  who  in 
the  eventofits  being  adjudged, that  she  died  intestate,  would  be 
entitled  to  share  in  the  property  she  left.  Without  attempting  par- 
ticularly to  designate  them  all,  it  may  be  sufficient  to  mention 
the  father  and  mother  of  her  deceased  grand-son,  John  J.  Shields, 
if  living,  and  if  they  were  dead  then  William,  tiie  son  of  John 
J.  Shields,  as  one  of  the  next  of  kin.  It  does  not  appear  that  this 
party  resides  without  the  State;  and  such  cannot  be  intended 
to  be  the  fact  in  the  absence  of  a  statement  or  proof  to  that  ef- 
fect in  the  record,  so  that  aUhough  the  application  for  the  pro- 
bate may  have  been  determined  at  a  "staled  session"  of  the 
Court,  yet  the  omission  to  serve  him  with  a  citation  would  be 
fatal  to  the  proceeding.  The  recital  in  the  order  of  the  Court 
below,  that  "due  and  proper  notice  was  given  to  the  next  of 
kin  of  Polly  Glover,  deceased,"  does  not  warrant  the  conclu- 
sion that  William  Shields  was  duly  notified,  or  waived  notice. 
The  record  contains  no  citation  that  was  served  on  him  ;  and 
being  in  his  minority  he  could  not  dispense  with  the  legal  mode 
of  being  brought  before  the  Court. 

Whether  the  children  of  John  0.  Glover  and  Ben.  Glover, 
should  be  regarded  as  of  the  next  of  kin  to  the  testatrix,  with- 
in the  meaning  of  the  act  cited,  as  their  parents  were  more 
nearly  related  is  a  question  which  need  'not  be  considered. 
But  if  they  were  necessary  parties  in  analogy  to  the  course  of 
proceeding  in  Chancery,  it  would  seem  that  they  should  have 
been  first  served  with  citation  before  a  gu&rdian  od  litem  was 
appointed.     [Walker  etal  v.  Hallett,  1  Ala.  Rep.  37.9.J 

2.  The  granting  of  letters  testamentary  and  of  administra- 
tion pertains  to  the  County  Court  sitting  as  an  Orphans'  Courf, 
or  Court  of  Probate.  [Act  of  1S06,  Aik.  Dig.  248-9.]  And 
the  Judge  of  that  Court  is  invested  with  jurisdiction,  within  his 
county,  either  in  open  Court  or  in  vacation  to  take  the  pro- 
bate of  wills,  grant  and  repeal  letters  testamentary  and  letters 
of  administration,  &c.  [lb.  251.  "  If  any  of  said  Judges  shall 
be  informed  that  any  will,  whereof  he  is  competent  to  take  the 
probate,  is  in  possession  of  any  person,  such  Judge  may  order 
a  citation  to  issue,  returnable  as  in  other  cases,  requiring  the 
person  so  charged,  and  all  others  who  may  have  possession  of 
such  will,  to  produce  the  same  before  him,  at  or  before  the  re- 
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turn  day  ot  such  process;  and  on  its  beiiig  duly  certified  by 
proof,  tijat  any  person  or  persons  on  whom  such  process  has 
been  executed,  conceals,  or  improperly  delays  to  produce  such 
will,  such  Judge  may  commit  him,  her  or  them  to  jail,  to  re- 
main m  custody  until  the  will  shall  be  produced,  and  may 
malie  such  other  orders  as  may  seimi  necessary  in  the  case." 
[  Aik.  Dig.  252  ;  see  also  ib.  450.]  Further,  before  issuing  let- 
ters tesiavuentary,  the  Judge  shall  administer  to  the  executor  or 
executrix  an  oath,  as  follows,  viz:  "  You  swear  that  the  wri- 
ting which  has  been  adujitted  to  be  recorded  as  the  last  will  of 

contains  the  true  last  will  of ,"  &c.     [Aikin's 

Dig.  177.  J 

These  several  statutes  clearly  show, that  the  Orphans'  Court 
is  authorized  to  exercise  a  very  extensive  jurisdictiotj  over  the 
estates  of  deceased  persons;  that  the  Judge  thereof  may  either 
it:  open  Court  or  vacation,  take  the  probate  of  wills,  and  grant 
or  repeal  letters  testamentary.  He  may  also  coerce  the  pro- 
duction of  a  will  of  which  he  is  competent  to  take  the  probate. 
This  being  the  case,  it  would  be  strange  if  he  could  not  mero 
7notu,  subject  to  judicial  ac:ion  a  will  which  was  brought  be- 
fore his  Court  without  compulsory  process,  unless  he  was  ask- 
ed to  permit  it  to  be  proved.  The  very  object  of  requiring  its 
production,  is  to  ascertain  its  validity  and  cause  it  to  be  execu- 
ted, if  it  was  the  last  legal  expression  of  the  intentions  of  the 
deceased. 

When,  then,  a  wiU  is  exhibited  to  the  Orphans'  Court  bear- 
ing a  later  date  than  one  which  is  offered  for  probate,  and  con- 
tended to  be  the  last  will  of  the  testator,  it  is  the  duty  of  the 
Court  to  pause  and  require  a  contestation  of  the  facts,  that  it 
may  be  understandingly  determined  which  should  be  estab- 
lished. The  Court  is  not  obliged  to  remain  quiescent,  for  it  is 
provided  by  statute,  that  when  the  validity  of  any  will  shall  be 
coiitested,  or  doubt's  may  arise  as  to  its  validity,  or  as  to  any 
fact  which,  in  the  opinion  of  the  Judge,  it  may  be  necessary  to 
have  ascertained  by  the  verdict  of  a  jury,  before  awarding  any 
order,  judgment  or  decree,  such  Judge,  at  any  stated  session, 
or  on  any  sitting  held  in  vacation,  may  forthwith  cause  a  jury 
to  be  summoned  and  empannelled  to  try  such  issue,  or  inquire 
of  such  facts  as,  under  his  direction,  shall  be  submitted  to  their 
decision.     [Aik.  Dig.  251.1     Besides,  although  the. executor 
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might  believe  that  the  will  of  the  earliest  date  was  operative, 
the  Judge  should  not  administer  lo  him  the  oath  prescribed  by 
statute,  until  the  validity  of  the  last  was  tried. 

It  is  not  necessary  to  a  decisioti  of  the  present  case  to  consid- 
er whether  the  will  set  up  by  the  plaintiffs  in  error,  operated  a 
revocation  of  the  first  as  it  respected  the  lands  of  th^  testatrix  ; 
since  it  is  settled  that  a  will  wliich  disposes  of  the  real  and  per- 
sonal estate  may  be  good  as  to  the  personalty,  though  it  is  not 
executed  so  as  to  pass  the  realty.  [McGrew  v.  McGrew,  I 
Stew,  and  P.  Rep.  30;  see  also  2  H.  and  Mun.  Rep.  506;  4 
Ves.  Jr.  .Rep.  200,  notes  A.  and  B. ;  1  Pick.  Rep.  239  ;  4  Whea. 
Rep  91,  note;  1  Cull's  Rep  479:  1  liro.  Ch.  R.  p  147  ;  2  Ves. 
Jr.  665;  Toller's  Ex.  379;  I  Cox's  Ch.  Rep  .'40;  Roberts  on 
Frauds,  327,  362  ;  2  Ld.  Rayra.  Rep.  1282;  Con.yn's  Kep.  453 ; 
1  Eq.  Cases  Ab.  40.^;  1  Roberts  on  Wills,  151.]'  Nor  is  it  es- 
sential to  a  will  of  personal  property,  that  it  should  be  signed 
or  sealed  by  the  testator  and  attested  by  subscribing  witnesses; 
although  it  be  written  by  another,  if  shown  to  have  been  ap- 
proved by  him,  or  written  agreeably  to  his  instructions,  it  is 
entirely  sufficient.  [1  John.  Ch.  Rep.  153;  1  Call's  Uep.  479; 
1  Dall.  266,  2SG;  1  Robertson  Wills,  27,  2S,  ItS,  l50-l-2-6i 
Toller's  Ex.  3,  14,  58;  Comyn's  Rep.  45J;  2  Bla.  CAm.  501-2 
and  note ;  2  Nott  and  iMcC.  Rep.  531  ;  1  Merivale's  Rep.  501.] 

We  might  here  close  this  opinion,  but  as  the  defendant  in 
error  insists  that  Laughton  v.  Atkin^j  [l  P.ck.  Rep.  535,]  leads 
t^  a  different  conclusion  than  that  we  have  attained,  we  will 
give  to  it  a  brief  consideration.  That  was  an  appeal  from  a 
decree  of  the  Judge  of  Probate  approving  an  instrument  dated 
in  IS19,  as  the  last  will  and  testament  of  Samh  Badger.  The 
main  ground  of  appeal  was,  that  in  1821,  the  testatrix,  by  an 
instrument  duly  executed  by  her.  cancelled  and  revoked  the 
writing  established  as  her  will.  It  appeared  that  the  instru- 
ment of  18-.il,  purported  to  be  a  disposition  of  all  the  real  and 
personal  estate  of  the  t«.stalrix,  and  \u  express  words  revoked 
all  former  wills— that  it  had  never  been  approved  as  a  will, 
but  on  the  contrary  upon  being  offered  for  probate  was  adjudg- 
ed null  and  void,  because  it  was  procured  by  undue  influence 
and  persuasions,  and  false  representations  of  ti  e  appellee's 
conduct.  The  Court  held  that  the  c  ecree  against  the  validity 
of  the  instrument  of  1521  was  conclusive  ;  that  being  inopera- 
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live  for  the  primary  object,  viz:  to  dispose  of  property  it  was 
ineffectual  as  a  revocation,  which  was  a  secondary  purpose, 
because  it  could  not  be  known  that  the  testator  intended  to  re- 
voke the  will  of  I  SI  9  unless  that  of  1821  was  allowed.  It  was 
admitted  that  there  are  cases  where  a  will  is  inoperative 
from  circumstances  dehors,it  may  notwithstanding  be  set  up  as 
a  revocation  ;  as  where  the  legatee  is  incapable  of  taking.  The 
Court  thought  it  competent  to  prove  a  will  in  part  and  disallow 
it  as  to  the  residue  ;  and  that  an  instrument  purporting  to  be  a 
will  with  a  clause  of  revocation  could  not  be  offered  in  evi- 
dence as  a  revocation  only,  without  a  probate  ;  though  it  was 
questionable  whether  a  probate  is  necessary  to  an  instrument 
purporting  to  be  only  a  revocation. 

It  may  be  conceded  that  the  case  cited  might  be  regarded  as 
a  correct  exposition  of  the  law  in  this  State,  without  at  all  con- 
flicting with  the  view  which  we  have  taken.  It  does  not  de- 
termine that  a  Court  of  Probate  would  not,  where  an  applica- 
tion is  made  to  establish  an  instrument  as  a  will,  inquire  into 
the  validity  of  one  of  a  later  date,  which  is  produced  to  furnish 
a  reason  why  the  former  should  be  disallowed ;  but  merely 
that  a  decision  adverse  to  the  latter  would  prevent  it  from 
operating"  as  a  revocation.  We  hold,  that  upon  the  produc- 
tion of  the  last  instrument,  our  statutes  require  that  the  Court 
should  have  directed  proceedings  to  be  had  with  the  view  to 
ascertain  whether  it  was  the  last  will  and  testament  of  the  tes- 
tatrix. If  the  case  in  Pickering  maintained  a  doctrine  the  op- 
posite of  that,  which  seems  to  us  to  result  from  our  legislative 
acts,  we  should  feel  indisposed  to  conform  to  it,  but  as  it  does 
not  conflict  with  our  reasoning  or  conclusion  it  is  unnecessary 
to  consider  it  farther. 

Other  questions  of  a  minor  import  were  made  in  argument, 
but  we  deem  it  imnecessary  to  consider  them — and  have  mere- 
ly to  add  that  the  order  or  decree  of  the  Orphans'  Court  is  re- 
versed and  the  cause  remanded. 
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BOUGHTON  V.  SPEAR  &  PATTISON. 

1.  Thr  sheriff  returned  on  the  writ  "not  executed,  by  order  of  the  attorney," — 
field,  that  pruofthai  the  defendant  accepted  service  of  the  writ,  was  sufficient 
evidence  that  he  hud  notice  that  the  suit  was  pending,  and  to  authorize  the  Court 
to  reAdt-r  judgnien:. 

Errou  to  the  Circuit  Court  of  Barbour. 

Assumpsit  by  the  defendants  against  the  plaintifl'  in  error, 
and  another,  as  to  whom  the  cause  was  discontinued.  The 
sherifi"  returned  on  ilie  writ,  "  U'<t  executed,  by  order  of  the  at- 
torney." 

Tlje  judgment  of  the  Court  is,  '<  Came  the  plaintifls  and  dis- 
continue as  to  Huttle,  who  was  not  served  with  process,  and 
proves  acceptance  by  Boughton,  who  made  defau.t.  It  is 
therefore  consider.tl,"  &c. 

Tlie  assignments  of  error  are — 

1.  Titat  the  judgment  was  rendered  by  default  without  ser- 
vice of  process. 

2.  That  there  is  a  variance  between  the  note  as  set  out  in 
theor.^mul  writ  and  ihc  declaration. 

Lewis,  for  the  plaintitlin  error. 
CRAWFoao,  contra. 

ORMOND,  J.— In  Rowan  v.  Wallace,  [7th  Porter,  171,]  we 
held  that  a  return  by  a  sheriff  on  il»e  writ,  "service  acknowl- 
edged," was  suaicieni.  That  case  does  not  in  prniciple  differ 
from  this.  It  is  certainly  as  satisfactory  evidence  that  the  de- 
fendant had  notice  that  the  suit  was  pending,  where  proof  is 
made  of  the  fact  to  thH  Court  as  wlien  the  sheriff  merely  re- 
tarns  the  same  fact  on  tlk^  writ.  The  proof  is  indeed  of  the 
same  quality. 

Nor  is  there  any  discrepancy  between  the  return  of  the  she- 
rifi'and  the  proof  thus  made.     The  indorsement  on  the  writ 
only  shows  that  the  plaintiff  waived  a  strict  execution  of  the 
33 
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writ,  which  is  entirely  consistent  with  the  acceptance  by  the 
defendant,  or  waiver  of  strict  service. 

If  the  indorsement  on  the  writ  could  be  looked  to  for  the 
purpose  of  reversing  a  cause,  it  certainly  cannot  be  taken  ad- 
vantage of  by  the  defendant  in  this  case,  who  was  in  default. 

Let  the  judgment  be  affirmed. 


McCain  v.  wood. 


1.  The  act  of  1S40,  [Meek's  Sup.  102,]  authorizing  the  mode  of  proceeding  upon 
the  answer  of  a  garnishee,  extends  to  garnishee  process  upon  judgments  as  well 
as  original  and  judicial  attachments. 

2.  The  act  nf  1828,  [Digest  208,  ^5,]  which  avoids  all  deeds  of  trust  of  personal 
property  as  against  creditors  and  subsequent  purchasers,  unless  recorded  within 
thirty  days,  does  not  extend  to  a  deed  of  trust  assigning  choses  in  action  as  se- 
curity for  a  debt. 

3.  A  deed  assigning  "  all  debts  due  to  the  grantor  from  persons  in  the  State  of  Al- 
abama for  medical  services,"  without  any  schedule  of  names  or  sums,  is  not  void 
for  uncertainty. 

4.  When  a  deed  of  trust  expresses  a  legal  consideration,  it  is  not  void  per  se  because 
the  amount  of  debts,  &-c.  assigned  by  it  is  not  set  out  or  the  names  of  the  debtors 
specified. 

5.  When  the  contest  is  between  a  creditor  and  a  grantee  of  a  trust  deed  to  secure 
another  creditor,  the  consideration  for  the  deed  must  be  shown,  and  it  is  not 
proved  by  the  recitals  in  the  deed,  or  by  the  admissions  of  the  grantor  at  the 
time  of  its  execution. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega  county. 

This  is  a  proceeding  against  the  assignee  of  a  debtor  under 
the  act  of  the  6th  February,  1840. 

The  ])laintifF,  McCain,  sued  out  process  of  garnishment 
against  one  John  L.  Smith,  as  a  debtor  of  Elisha  B.  Steadman, 
against  whom,  together  with  one  Rivers,  who  were  judgment 
debtors  of  said  McCain,  writs  o{  fieri  facias  bad  been  issued, 
and  returned  nulla  bona. 

Smith  appeared  on  the  return  of  the  garnishee  process,  and 
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answered,  in  substance,  that  he  had  contracted  a  debt  of  nine- 
ty-six dollars  with  Steadman,  one  of  the  judgment  defendants 
which  debt  he  had  never  discharged,  but  that  previously  to  be- 
ing served  with  the  garnishment  he  had  been  notified  by  one 
Matthew  Wood,  that  Steadman  had  transferred  the  debt  to 
him. 

The  plaintiff,  McCain,  then  moved  the  Court  that  notice 
should  be  given  to  Wood  to  appear  at  the  next  term  of  the 
Court,  and  contest  the  validity  of  the  transfer  of  the  said  ac- 
count. 

Notice  was  given  to  Wood,  and  he  having  appeared,  an 
issue  was  formed  between  the  parties  and  submitted  to  a  jury, 
which  returned  a  verdict  in  favor  of  the  transfer,  upon  which 
judgment  was  entered. 

In  the  progress  of  the  trial  a  deed  was  offered  in  evidence, 
purporting  to  have  been  executed  on  the  26th  January,  1841, 
between  Steadman  of  the  one  part  and  William  Lewis,  Mat- 
thew Wood  and  Ephram  Pharr  of  the  second  part.  This  deed 
recited  that,  on  or  about  the  1st  day  of  October,  1837,  a  note 
for  one  thousand  dollars  was  made  by  the  said  parties  named 
as  of  the  second  part,  payable  at  the  Bank  of  the  State  of  Ala- 
bama, at  Tuscaloosa,  and  discounted  by  the  said  Bank;  that 
the  money  was  received  and  used  solely  by  the  said  Steadman, 
the  parties  to  the  note  having  executed  it  solely  for  his  use,  at 
his  request.  It  also  recited  that  the  said  Steadman  being  wil- 
ling and  anxious  to  secure  and  save  harmless  the  said  Lewis, 
Wood  and  Pharr,  for  that  consideration  and  for  the  further 
consideration  of  five  dollars  paid  by  Wood,  he,  the  said  Stead- 
man, granted,  aliened,  assigned,  conveyed  and  set  over,  and 
by  the  same  deed  did  then  grant,  &c.  to  the  said  Matthew 
Wood,  his  heirs  and  assigns  forever,  all  the  claims,  accounts  and 
debts  which  the  said  Steadman  then  had  against  all  persons  in 
the  State  of  Alabama,  for  medical  services  rendered  at  any 
time  previous  to  the  date  of  the  deed,  o(  every  name  and  na- 
ture. The  deed  also  contains  a  power  to  collect,  and  directs 
that  out  of  the  proceeds  collected  he  should  pay  off,  satisfy  and 
discharge  the  said  note,  with  all  proper  charges  on  the  same, 
and  the  balance,  if  any,  he  should  pay  over  to  the  said  Stead- 
man. 
The  subscribing  witness  to  this  deed  then  proved  its  execu- 
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tion  on  the  day  ofits  date,  and  that  the  parties  to  it  stated  its 
object  to  be,  in  substance,  the  same  as  the  recitals  contained  in 
it.  At  the  same  time  a  book  containing  acconnts  for  medical 
services  was,  by  Steadman,dehvered  to  Wood,  but  the  witness 
made  no  estimate  of  the  amount  of  the  accounts,  nor  was  he 
advised  who  owed  them. 

The  plaintiff  opposed  the  admission  of  the  deed  in  evidence: 
1.  On  the  ground  that  it  had  not  been  recorded  as  required 
by  law. 

^.  On  the  ground  that  an  account  could  not  he  the  subject 
matter  of  such  a  tratisfer. 

3.  Because  the  deed  is  void  for  uncertainty. 

4.  Because  it  contains  such  indications  of  fraud  as  to  render 
it  void  perse. 

The  Court  admitted  the  deed  and  the  plaintiff  excepted. 
On  this  state  of  proof  the  plamtiff  requeslyd  the  Court  to  in- 
struct the  jury — 

1.  That  the  deed  was  void  as  to  subsisting  creditors  for  want 
of  registration. 

2.  That  it  was  incumbent  on  the  party  claiming  under  it  to 
prove  a  consideration  tor  its  execution,  and  that  the  admis- 
sions of  Wood  and  Steadman  to  the  subscribing  witness  upon 
the  execution  of  the  deed,  was  not  sntficient  for  this  purpose. 

3.  That  it  was  necessary  for  Wood  to  prove  that  at  the  time 
of  the  service  of  the  garnishment  the  indebtedness  mentioned 
in  the  deed  still  subsisted. 

4.  That  the  proof  did  not  warrant  a  verdict  for  Wood. 

These  charges  were  severally  refused  and  the  jury  instruct- 
ed that  it  was  for  ihem  to  determine  from  all  the  evidence  and 
admissions  of  the  said  parties.  Wood  and  Steadman,  whether 
there  v/as  a  subsisting  consideration  for  the  deed,  or  whether 
it  was  made  in  good  faith  or  otherwise — that  all  the  evidence 
must  be  taken  together — that  a  consideration  must  be  proved. 

The  plaintiff  excepted  to  the  charges  given,  as  well  as  to 
the  refusal  to  give  those  requested — and  here  assigns  the  same 
for  error. 

Chiltotj,  for  the  plaintiff  in  error,  insisted-— 
1.  That  this  deed  being  a  trust  deed,  is  within  the  influence 
of  the  act  of  IS3S,  f.\ikin's  Digest,  208,  §5,]  which  requires  all 
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v^.    ^  "at  the  admissions  of  the  narties  If  fh. 
deed  were  not  oo,„pe,e„t  a.  ev  d  of  r  cl  .Lid":;;'"  "' 

against  a  creditor.     RecitaU  ,n  .  ^    ^  consideration  as 

gers.     [4  Wash.  691  ]  "^''^  "'"  "°  ^^^°Pi^«^  ^«  ^^^an- 

4.  That  the  deed  is  fraudulent /.er  se.     [Harvev  v  Mim.  ^ 
Cowau,  207,  4  Wash.  139.]  L^^arvey  ^.  Alims,  4 

Shortridre,  contra,  argued— 

39;  3McCord,2SO;  7Pet  37  |  ^^  ^""'^  «' ^»  5  l^John. 

have  no  locality,  and  .hefofore  no    ',  d  ,or  c^  wl 'd'  ""'": 
by  .ho  possession  ren,aining  will,  Ihe  dob.or     r,  Bo'"'"'" 

c'^s:i:;:dtir.;,;L?;-  --^  «■'.  ^noiLfr  : 
deed.ase«c3.;ir :  rn^nturr'^''^^ 

«.a.u.o  wa^s  elapsed  '      '""'^  "'"  "-"^  '"'°'^'-'<'  ''J'  'he 

3.  CAoMj  in  action  mav  be  i«io^n„j  k     j  ■• 
and  Courts  of  law  a,  w.n       r  "^''""^^V  delivery  merely, 
and  protect  theTeoefiI,""r^  ^'""""y  ^''"  ^•"•'"« 
)egar.it,e  -^nXlXTeat^^^^^^^^  '"« 

■b.  485;  17  John.  284     19  John  pV  or         '      •^°''-  ="•' 
3  Day,  364  ;  5  Dana,  522  J  "  '' '  '  ^'""'-  '"* '  '"•  346  ; 

held  .tM':„'ti:^rz' f  "rrr'^-^'^"^''"« "  •-  -een 
Leigh.  389:  Rair;: ,  s:">'t'7""''''^ "'"  -^  «»'"'•  f^ 

^-  If  the  plaintiffsnspeced  fraud,  he  ha.  shown  nothing  ,o 
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justify  his  suspicions,  and  there  is  nothing  in  the  deed  from 
which  it  can  be  inferred. 

6.  The  witness  to  the  deed,  nor  the  evidence  given  by  him, 
was  not  opposed;  it  was  no  error  for  him  to  explain  the  con- 
sideration as  expressed  in  the  deed.  [5  S.  and  P.  410  ;  1  Por- 
ter, 328;  ib.  359;  5  ib.  49S.] 

GOLDTHWAITE,  J.— 1.  The  argument  of  the  defendant 
in  error  insisting  that  the  present  proceedings  are  without  au- 
thority, renders  it  necessary  to  examine  the  statute  under  which 
the  plaintiff  claims  to  give  jurisdiction. 

The  first  section  of  the  act  to  amend  the  law  in  relation  to 
garnishments,  provides,  "  that  when  a  garnishee,  in  any  case 
of  judicial  or  original  attachment  shall  answer  that  previous  to 
the  time  of  such  answer,  he  or  she  has  received  notice  of  the 
assignment  or  transfer  of  the  debt,  &c.,  it  shall  not  be  lawful 
for  the  Court  to  render  judgment  against  the  garnishee  on  the 
ground  of  the  invalidity  of  the  assignment,  or  transfer  of  the 
debt,  &c.;  but  the  Court  shall  suspend  proceedings  against  the 
garnishee  until  the  question  is  litigated,  as  provided  for  in  the 
following  section  of  this  act." 

It  is  urged  that  as  the  garnishment  issued  upon  the  return 
of  nulla  bona  to  an  execution,  it  is  not  within  the  terms,  any 
case  of  judicial  or  original  attachment.  The  proceeding  by 
garnishment  is,  in  effect,  only  ancillary  to  some  previous  at- 
tachment whenever  it  relates  to  a  debt.  The  debt  is  first  at- 
tached, or  stopped,  in  the  hands  of  the  debtor,  and  the  garnish- 
ment is  the  summons  by  which  he  is  called  into  Court  to  an- 
swer. It  is  true  that  we  have  two  modes  of  proceeding  by  at- 
tachment, one  of  which  is  called  original,  because  the  writ  of 
attachment  is,  in  that,  the  leading  process;  and  the  oihex  judi- 
cial, in  which  this  writ  issues  after  the  return  of  an  ordinary 
capias  ;  but  in  addition  to  these  we  have  several  other  ancillary 
modes  of  proceeding  by  attachment.  One  of  these  is  when  an 
execution  has  been  returned  nulla  bona,  the  creditor  is  then 
permitted,  as  he  has  attempted  in  this  case,  to  reach  a  debt  in 
the  hands  of  a  debtor  of  the  defendant  in  execution.  [xVikin's 
Digest,  213,  §1.]  So  likewise  he  may  have  garnishee  process 
against  a  debtor  without  running  Vi.fi.  fa.  if  he  will  make  affi- 
davit of  certain  facts.     [Ib.  §2  ;  Meek's  Sup.  9,  §7.]     He  may 
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also  sue  out  process  of  attachment  as  ancillary  to  a  snit  at  law 
under  certain  circumstances.  [Meek's  Sup.  9,  §8.]  In  all 
these  cases  the  several  statutes  prescribe  that  the  proceedings 
agjiinst  garnishees  shiali  be  in  the  same  manner  as  required  by- 
law against  garnishees  in  orignal  attachments. 

It  is  then  wholly  unnecessary  to  inquire  whether  this  pro- 
ceeding is  a  judicial  attachment,  because  the  proceedings  are 
directed  to  be  the  same  against  a  garnishee  under  the  act,  by 
virtue  of  which  this  garnishment  issued,  as  they  are  in  the  case 
of  original  attachments.  There  is,  then,  nothing  in  the  objec- 
tio/i  of  the  defendant  to  the  jurisdiction  of  the  Court. 

2.  It  is  insisted  that  this  deed.to  be  effectual  against  a  credi- 
tor, should  have  been  recorded  within  thirty  days  after  its  ex- 
ecution. It  is  true  the  act  of  1828,  [Aikin's  Digest,  208,  §5,] 
avoids  all  deeds  of  trust  of  personal  property  which  are  not  so 
recorded,  when  they  conflict  with  the  rights  of  a  creditor  or  sub- 
sequent purchaser,  without  notice,  but  our  opinion  is  that  this 
statute  was  not  intended  to  apply,  nor  docs  it  apply,  to  choses 
in  action.  The  obvious  intention  of  this  enactment  is  to  pro- 
vide against  the  case  of  a  secret  trust  created  on  property  capa- 
ble of  possession,  of  which- the  mischief  is  apparent,  and  which 
must  in  most  cases  tend  directly  to  the  prejudice  of  a  creditor. 
The  same  reasons  have  little,  if  any,  application  to  a  chose  in 
action^  which  rarely  can  induce  a  credit — or  which,  if  such 
credit  is  induced,  can  be  reached  by  attachment,  if  not  actual- 
ly assigned  to  another. 

3.  Whatever  may  be  the  intrinsic  weight  of  the  objection  to 
this  deed  for  its  supposed  uncertainty,  this  is  not  now  an  open 
question  with  us.  In  the  case  of  Robinson  v.  Rapelye,  [iid 
Stewart,  86,]  it  was  held  that  a  conveyance  by  a  debtor  of  all 
his  property  for  the  benefit  of  his  creditors, required  no  specific 
description  of  the  property  to  be  considered  as  prima  facie 
valid.  In  the  present  case  the  deed  is  not  a  transfer  of  all  the 
debts  due  to  the  grantor,  but  only  of  such  as  were  due  him  from 
persons  in  the  State  of  Alabama,  for  medical  services.  No 
creditor  can  be  affected  by  this  transfer  unless  notice  was  had 
by  those  indebted.  In  such  a  case  it  cannot'be  doubted  that  a 
Court  of  Equity  would  protect  the  assignee  against  any  col- 
lusive payment  made  to  the  debtor  subsequently  to  notice 
of  the  assignment,  and  if  the  transfer  is  effectual  for  such  a 
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purpose,  we  can  see  no  reason  why  it  is  not  as  against  a  cre- 
ditor. In  either  case  the  true  question  is  as  to  the  actual  trans- 
fer of  a  beneficial  interest  in  the  chose  in  action'  Whenever 
this  is  shown,the  interest  of  the  assignee  will  be  protected,  ^id 
the  cases  are  numerous  to  show  this  is  the  rule  in  Courts  of 
law  as  it  certainly  is  in  Courts  of  equity. 

4.  Ther«  is  nothing  on  the  facn  of  the  deed  to  warrant  a 
Court  in  declaring  it  fraudulent  and  void.  If  the  transfer  was 
of  debts  to  an  amount  greatly  exceeding  the  liability  intended 
lobe  secured,  and  these  were  due  from  solvent  persons,  we 
are  not  prepared  to  say  that  this  circumstance  might  not  be  left 
to  a  jury,  as  a  fact  froni  which,  fraud  could  properly  be  infer- 
red; but  in  the  condition  in  which  the  rase  stood  before  the 
Court,  any  presuin{)ii()n  of  fraud  was  unwarranted. 

5.  Upon  the  question  of  consideration,  we  think  the  proper 
charge  was  requested  by  tlie  plaintiff.  It  is  apparent  the  deed 
was  executed  after  die  indei)teduess  had  accrued  to  McCain, 
and  even  after  his  debt  was  reduced  to  judgment.  Under  these 
circumstances  the  admissions  of  >teadman  ought  not  to  have 
any  effect  on  his  rights.  The  objection  to  such  evidence  is, 
that  it  could  at  any  time  be  manufactured  by  one  indebted,  and 
by  means  of  it  a  creditor  might  be  defeated,  as  it  would  in 
most  cases  be  impiaciioable  to  ])rove  a  negative, or  to  disprove 
the  consideration  said  by  his  debtor  to  have  passed  from  an- 
other. We  do  not  deem  it  important  to  examine  whether  the 
charge  as  given  is  obnoxious  to  criticism,  because  we  have  re- 
peatedly held  it  to  be  the  duty  of  a  Court  to  give  a  charge,  if 
properly  asked  for,  however  it  may  afterwards  explain  or  mo- 
dify it. 

For  this  error  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded. 
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IIRABOWSKI'S  Ex'rx  v.  HERBERT,  DANIEL  &  Co. 

1.  Where  a  motion  is  made  to  exclude  all  the  testimony  given  by  a  witness,  a  part 
of  which  is  admissible,  the  Court  is  not  bound  to  distinguish  the  legal  from  the  il. 
legal  evidence,  but  may  overrule  the  motion  in  toto. 

WniT  of  Error  to  the  County  Court  of  Lowndes. 

This  was  an  action  of  trover  brought  by  the  defendants  in 
error  against  the  plaintiff's  testator,  to  recover  damages  for  tlie 
conversion  of  a  gold  watch,chain  and  seal.  Pending  the  cause 
the  testator  died,  and  it  was  regularly  revived  against  his.  ex- 
ecutrix. * 

On  the  trial  the  defendant  excepted  to  the  ruling  of  the  pre- 
siding Judge.  From  the  bill  of  exceptions  it  appears  that  the 
plaintiff  introduced  one  Hartwell  as  a  witness,  who  testified 
that  the  firm  of  Herbert,  Daniel  &  Co.  consisted  of  E.  H.  Her- 
bert, Isaac  N.  Daniel  and  N.  Cook,  and  did  business  as  mer- 
chants in  Hayneville.  Among  other  goods  for  sale  by  them 
was  a  gold  watch — this  watch  he  saw  in  the  possession  of  Dr. 
Sturgus,  but  was  not  present  when  he  obtained  it ;  recollects 
however  that  he  came  to  the  store  and  remarked  to  Mr.  Dan- 
iel, "Your  watch  dont  keep  time."  Thereupon  Daniel  and 
Sturgus  taking  the  watch  with  them,  went  to  the  watch-maker's. 
The  defendants  kept  books  in  which  were  made  entries  of  sales. 
When  an  article  was  sold  for  cash  it  was  entered  on  the  cash 
book,  when  on  a  credit  in  the  regular  book  of  entries. 

Witness  was  a  Clerk  of  the  defendants,  and  slated  that  no 
entry  of  the  sale  of  the  watch  was  to  be  found  in  any  of  their 
books  The  watch  was  worth  one  hundred  and  seventy-five 
dollars,  and  was  seen  in  Sturgus'  possession  in  1836  or  7;  in 
the  latter  year  Sturgus  died.  To  the  admission  of  iliis  evidence 
the  defendant  objected,  but  his  objection  was  overruled  and  it 
was  permitted  to  go  to  the  jury,  who  returned  a  verdict  for  the 
plaintiffs,  on  which  the  judgment  was  rendered. 

T.  Williams,  for  the  plaintiff'in  error,  insisted  that  the  Cir- 
cuit Court  erred  in  permitting  the  witness  fiartwell,  to  relate 
34 
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the  conversation  between  Dr.  Sturgus  and  Daniel,  one  of  the 
plaintiffs  below.  It  was  also  illegal  to  permit  the  witness  to 
prove  that  the  books  of  the  firm  contained  no  entry  of  a  sale 
of  the  watch  to  Dr.  Sturgus;  the  books  themselves  not  being 
produced  or  their  absence  accounted  for. 

Cook,  for  the  defendant.  The  bill  of  exceptions  is  defective 
and  presents  no  point.  [Stone  v.  Stone,  1  Ala.  Rep.  582.]  A 
part  of  the  testimony  of  the  witness  was  certainly  admissible, 
consequently  the  motion  to  reject  all  was  properly  denied. 
[Litchfield  v.  Falconer,  2  Ala.  Rep.  280.]  The  rule  which  re- 
quires the  production  of  written  evidence  when  extant,  does 
not  make  it  necessary  to  produce  books  in  which  no  such  en- 
try as  the  witness  spoke  of  was  made. 

COLLIER.  C.  J. — It  was  certainly  competent  for  the  plain- 
tiffs to  show,  that  the  watch,  with  the  conversion  of  which  the 
testator  was  charged,  was  once  the  property  of  the  plaintiffs, 
and  in  their  possession  as  such.  Thus  far  the  testimony  of  the 
witness,  Hartwell,  is  not  here  objected  to.  Whether  it  was 
admissible  as  to  the  other  facts  related  by  him,  it  is  imnecessa- 
ry  to  inquire.  The  bill  of  exceptions  sets  out  all  that  the  wit- 
ness testified  on  the  part  of  the  plaintiffs,  and  the  defendant  ob- 
jected to  it  ea  masse.  Now  it  has  been  repeatedly  adjudged 
by  us,  that  where  evidence  embraces  several  distinct  facts,  as 
to  some  of  which  it  is  admissible  and  as  to  others  not,  the  party 
objecting  to  it  must  particularize  so  as  to  distinguish  by  his 
objection,  the  part  which  is  competent  from  that  which  is  ille- 
gal. If  he  does  not,  the  Court  is  not  obliged  to  do  it  for  him, 
but  may  overrule  the  objection  in  toto.  This  principle  applies 
with  all  force  to  the  present  case;  and  without  considering  whe- 
ther the  entire  testimony  was  admissible,  we  are  satisfied  that 
the  refusal  of  the  Court  to  exclude  it,  is  not  available  on  error> 

The  judgment  is  consequently  affirmed. 
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HAYES,  Ex'rx.  v.  JOHNSON  et  al. 

1.  A  bill  of  interpleader  lies  only  where  two  or  more  persons  claim  the  same  deb 
or  duty  from  the  complainant,  by  different  or  separate  interests. 

2.  The  bill  alledged  that  the  testator  of  complainant  executed  two  notes  to  J.  C 
with  J.  as  surety— that  the  testator  was  afterwards  garnisheed  by  O.  &  B.  to 
answer  whether  he  was  not  indebted  to  P.  C;  that  after  his  death,  a  jury,  upon 
an  issue  made  upon  complainant's  answer,  found  that  the  testator  was  so  indebt- 
ed, and  judgment  was  rendered  against  her  in  favor  of  0.  &  B.  on  the  garnish- 
ment; that  J.  C.  instituted  a  suit  against  J.  as  the  surety  of  the  testator,  and  re. 
covered  ajudgment  against  him,  which  he  discharged,  and  moved  against  the 
complainant  for  a  judgment  for  the  amount  so  paid  as  surety  of  the  testator- 
Held  that  this  was  not  the  case  of  two  persons  claiming  the  same  debt,  and  that 
a  bill  of  intepleader  would  not  lie. 

Error  to  the  Chancery  Court  at  Columbiana. 

This  was  a  -bill  in  Chancery  filed  by  the  plaintifi"  in  error 
against  the  defendants  in  error. 

The  bill  charges  that  the  testator  of  complainant,  in  his  life- 
time, was  indebted  to  the  defendant,  John  Cavanaugh,  in  the 
sum  of  seven  hundred  and  sixty  dollars  for  the  payment  of 
which  he  gave  two  notes,  due  on  the  1st  March,  1833,  with 
the  defendant,  Johnson,  as  his  surety— that  on  the  9th  May, 
1832,  the  testator  was  summoned  as  a  garnishee,  at  the  in- 
stance of  the  defendant,  O'Connel,  and  one  James  Brennan, 
who  were  partners,  and  who  were  prosecuting  an  attachment 
against  one  Patrick  Cavanaugh,  to  answer  and  say  what  he 
was  indebted  to  Patrick  Cavanaugh— that  her  testator  died  in 
January,  1833,  without  answering  the  garnishment— that  on 
the  24th  January,  1834,  complainant  consented  to  be  made  a 
party  to  the  proceeding  as  executrix  and  waived  the  service  of 
a  sci.fa.  which  had  been  awarded  against  her,  and  answered 
that  her  testator  bought  goods  of  a  man  by  the  name  of  Cava- 
naugh, and  gave  him  his  note  therefor,  but  that  she  did  not  re- 
collect the  amount— that  at  the  February  term  of  the  Court  an 
issue  was  directed  and  tried  to  ascertain  the  amount  due  from 
the  testator  to  Patrick  Cavanaugh,  and  that  the  jury  found  the 
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amount  to  be  nine  hundred  and  sevepty-two  dollars  and  fifty- 
cents,  for  which  judgment  was  rendered  against  her  as  execu- 
trix, in  favor  of  the  plaintiff  in  attachment,  which  judgment 
was  afterwards  affirmed  in  the  Supreme  Court.  The  proceed- 
ing in  the  County  Court  on  the  attachment  is  made  an  exhibit 
to  the  bill.  It  is  also  charged  that  0'Connell,survivor  of  Bren- 
nan,  is  urging  the  collection  of  the  judgment  by  execution. 

The  bill  further  charges,  that  at  the  spring  term  of  the  Cir- 
cuit Court  of  Autauga,  defendant,  John  Cavanaugh  brought 
suit  ou  the  notes  executed  by  the  testator  and  Johnson  as  his 
surety,  against  Johnson — that  as  soon  as  she  was  advised  of 
this  fact,  she  lost  no  time  in  advising  Johnson  of  the  garnisli- 
ment,  and  that  he  must  make  that  a  defence, to  the  suit  against 
him — that  he  in  substance  replied  that  he  did  not  believe  the 
garnishment  of  any  force,  and  exhibits  a  letter  from  him  to  her 
to  that  effect.  That  Johnson  suffered  judgment  to  go  without 
defence,  and  now,  alledging  that  he  has  paid  the  judgment,  is 
proceeding  by  motion  to  recover  the  amount  so  alledged  to  be 
paid  by  him  as  the  surety  of  her  testator — that  she  beheves 
that  Johnson  suffered  the  judgment  to  be  obtained  by  John  Ca- 
vanaugh by  colluding  with  him,  and  that  he  has  not  in  fact  paid 
the  judgment — that  her  answer  to  the  garnishment  was  predica- 
ted on  the  indebtedness  of  the  testator  to  John  Cavanaugh,  and 
that  on  the  trial  of  the  issue, the  jury  believed  the  notes  were  the  ' 
property  of  P.  Cavanaugh,  and  so  rendered  their  verdict  in  fa- 
vor of  O'Connell  &  Brennan,  plaintiffs  in  the  attachment  suit 
against  Patrick  Cavanaugh — that  she  is  in  danger  of  paying  the 
same  debt  twice,  and  is  ready  and  willing  to  pay  to  the  person 
entitled  to  receive  it,  and  offers  to  bring  the  money  into  Court, 
and  prays  that  the  defendants  be  enjoined,  &c.  and  compelled 
to  interplead. 

The  injunction  was  granted  according  to  the  prayer  of  the 
bill. 

PubUcation  was  made  and  the  bill  taken  as  confessed  as  to 
Patrick  Cavanaugh. 

John  Cavanaugh  answered  and  admitted  that  he  hadobtained 
judgment  against  Johnson,  and  that  the  judgment  was  satisfied.  ' 
That  Patrick  Cavanaugh  had  no  clahn  or  interest  whatever  to 
the  debt  secured  by  the  notes  of  testator,  and  that  admitting 
the  proceedings  on  the  garnishment  to  be  as  stated  in  the  bill. 
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that  he  cannot  be  prejudiced  by  a  judgment  to  which  he  was 
neither  a  party  or  privy,  and  denies  all  fraud  or  collusion  with 
Johnson. 

Johnson,  by  his  answer,  admits  that  he  was  sued  by  John 
Cavanaugh,  on  the  notes  executed  by  him  with  the  testator, 
and  as  his  surety,  and  that  judgment  was  obtained  thereon, 
which  he  has  satisfied— that  the  notice  given  to  him  by  the 
complainant  of  the  pendency  of  the  ganiishment,  was  not  re- 
ceived by  him  until  after  the  judgment  was  rendered  against 
him.  He  denies  all  fraud  or  collusion  with  John  Cavanangh, 
and  insists  that  he  acted  fairly  and  bona  fide. 

O'Connell  admits  the  proceeding  under  the  garnishment, 
which,  he  says,  was  instituted  at  the  instance  of  the  testator, 
who  informed  him  that  the  goods  for  which  the  notes  were 
given  were  purchased  from  one  Patrick  Cavanaugh,  and  that 
the  notes  were  given  to  John  Cavanaugh,  his  brother,  for  the 
purpose  of  defrauding  the  creditors  of  Patrick  Cavanaugh.  He 
insists  that  the  judgment  on  the  garnishment  was  fairly  obtaia-^^ 
ed  and  demurrs  to  the  bill. 

The  Chancellor,  on  motion  of  the  defendant,  dismissed  the  i 
bill,  but  without  prejudice  to  the  right  of  the  complainant  to  ■ 
file  anew  bill  against  O'Connell,  as  she  might  be  advised. 

From  this  decree  the  complainant  prosecutes  this  writ  of 
error. 

Edwards,  for  the  plaintifi"  in  error,  and  J.  B.  Clarke,  for .. 
the  defendants  in  error,  submitted  the  cause  without  argu-.c 
meat. 

ORMOND,  J.— We  agree  entirely  in  the  view  taken  by  the^i 
late  Chancellor  Peck,  of  this  case. 

It  is  very  clear  that  the  bill  cannot  be  maintained  as  a  bill  of 
interpleader.    That  only  lies  where  two  or  more  persons  claim  .. 
the  same  debt  or  duty  from  the  complainant  by  different  or 
separate  inteifsts.     [Cooper's  Equity,  45;  Story's  Eq.  Plead- 
ing, 237.]    The  bill  alledges  that  the  testator  of  complainant   • 
executed  two  notes  for  upwards  of  seven  hundred  dollars  to  . 
one  John  Cavanaugh,  with  the  defendant,  Johnson,  as  his  sure- 
ty— that  a  garnishment  issued  at  the  instance  of  the  defendant, 
O'Connell,  against  her  testator,  to  answer  whether  he  was  not 
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indebted  to  Patrick  Cavunavgh — that  after  the  testator's 
death,  the  jury,  upon  an  issue,  found  that  he  was  so  indebted, 
and  judgment  was  rendered  against  her  in  favor  of  O'Connell 
for  the  debt. 

It  also  appears  that  John  Cavanaugh  commenced  suit  against 
Johnson  on  the  notes  executed  by  the  deceased,  and  obtained 
judgment,  which  Johnson  paid,  and,  under  the  statute,  moved 
against  tlie  complainant  for  a  judgment  for  the  amount  so  paid 
by  him,  as  the  surety  of  her  testator.  Now  it  is  most  certain 
that  this  is  not  the  case  of  two  persons  claiming  the  same  debt; 
the  claim  of  Johnson  is  founded  on  the  the  payment  by  him  of 
a  debt  for  which  he  was  bound  as  the  surety  of  the  testator  of 
complainant  whilst  the  claim  of  O'Connell  is  founded  on  a 
judgment  against  the  complainant  by  a  garnishment  against 
her  testator  as  the  debtor  of  a  person  with  whom  the  debt  paid 
by  the  surety,  does  not  appear  to  have  any  connection  what- 
ever. Whatever,  therefore,  may  be  the  relief  to  which  the 
complainant  is  entitled,  it  cannot  be  obtained  in  this  action. 

The  facts  presented  on  the  record  are  not  a  little  extraordina- 
ry, and  could  only  have  been  produced  by  the  most  culpable 
negligence  on  the  part  of  the  complainant,  or  by  the  fraudulent 
contrivance  of  others. 

It  would  be  premature  at  this  time  to  enter  into  an  exami- 
nation of  the  facts  of  the  case,  as  the  bill  must  be  dismis- 
sed without  prejudice,  but  it  is  proper  to  remark  that  no 
doubt  can  exist  of  the  right  of  Johnson  to  recover  the  amount 
of  the  judgment  paid  by  him  as  the  surety  of  complainant's  tes- 
tator. The  allegation  that  he  suffered  the  judgment  to  be  ob- 
tained coUusively  is  positively  denied,  and  is  disproved  by  the 
facts  of  the  case,  as  the  judgment  against  him  was  obtained 
previous  to  the  judgment  on  the  garnishment. 

It  is  difficult,  however,  to  resist  the  conclusion,  that  there 
may  not  have  been  some  unfair  practice  on  the  part  of  O'Con- 
nell or  his  agents,  in  obtaining  the  judgment  on  the  garnish- 
ment, and  we  therefore  concur  with  the  Chancelllr  in  dismis- 
sing the  bill  without  prejudice  to  any  suit  the  complainant  may 
think  proper  to  institute. 
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OLIVER,  Adm'r.  v.  HEARNE  &  WHITMAN. 

1.  A  judgment  rfe  bonis  teBtatoris  is  erroneous  when  the  declaration  sets  on t  a 
cause  of  action  created  by  the  administrator  in  his  own  name  and  right,  although 
he  is  described  as  an  administrator  in  the  declaration. 

2.  Where  a  judgment  is  rendered  de  bonis  teslatoria  when  it  should  have  been  de 
bonis  propriis,  it  will  be  reversed  and  rendered  at  the  cost  of  the  plaintiff  in 
error. 

Whit  of  error  to  the  Circuit  Court  of  Lowndes  county. 

Cook,  for  the  plaintiff  in  error,  cited  Greening  v.  Sheffield, 
Minor,  276  ;  McEIdery  v.  McKenzie,  8  Porter,  33. 

BoLLiNG,  contra. 

GOLDTHWAITE,  J.— The  declaration  describes  the  de- 
fendant  as  administrator  of  the  estate  of  John  McGill,  deceased, 
and  ailedges  the  making  of  a  promissory  note  by  the  adminis- 
trator, whereby  he  promised,  as  such  administrator,  to  pay, 
&c. 

The  judgment  is  rendered  to  be  levied  of  the  goods  and 
chattels  of  McGill  in  the  hands  of  the  administrator. 

In  our  opinion  this  judgment  is  erroneous,  because  the  suit 
is,  in  fact,  against  the  administrator  as  an  individual  and  not 
in  his  representative  capacity.  The  words,  administrator,  &c. 
must  be  con5?idered  as  descripiin  persona. 

The  judgment  must  be  reversed  and  here  rendered  de  bonis 
propriis  at  the  cost  of  the  plaintiff  in  error,  as,  in  onr  opinion, 
the  error  is  one  of  a  clerical  nature,  which  could  have  been 
amended  in  the  Court  below,  under  the  statute  of  1824.  [Di- 
gest, 266,  §48  ;  Weathcrford  v.  Weatherford,  8  Porter,  171.] 
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THE  STATE  v.  ABRAM. 

1.  A  Court  organized  under  the  act  of  ]832,  "to  provide  for  the  speedy  trial  of 
slaves  and  free  persons  of  color,"  ceases  to  possess  the  power  to  proceed  further 
in  the  case  submitted  to  it  after  it  has  tried  the  accused  and  pronounced  the 
judgment  of  acquittal  or  condemnation  ;  consequently  if  its  judgment  is  errone- 
ous, and  reversed  by  a  higher  Court,  the  case  should  not  be  remanded,  but  if 
further  proceedings  are  proper,  it  should  be  tried  de  novo, 

2.  When  one  of  the  Justices  of  the  Peace  composing  a  Court,  organized  under  the 
act  of  1832,  for  the  trial  of  slaves,  withdraws  from  the  bench  after  the  trial  is  en- 
tered upon,  and  his  place  is  supplied  by  another,  and  for  that  cause  a  judgment 
of  condemnation  is  reversed,  the  prisoner  cannot  be  said  to  have  been  in  jeopar- 
dy, and  he  may  be  tried  again ;  and  this  although  the  judgment  of  reversal  does 
not  award  a  venire  facias  de  novo. 

3.  The  act  of  1832,  in  providing  a  tribunal  for  the  trial  of  slaves,  &c.  does  not  ex- 
clude the  jurisdiction  of  the  Circuit  Court  in  such  cases,  which  is  conferred  by 
the  constitution  itself. 

The  prisoner,  a  slave  of  Daniel  Long,  was  indicted  at  the 
Circuit  Court  of  Dallas,  holden  in  1842,  for  the  murder  of  Reu- 
ben, a  slave  of  the  same  master.  To  the  indictment  he  plead- 
ed in  abatement,  that  on  the  23d  of  August  1S41,  he  was  tried 
for  the  ofience  charged  in  the  indictment  by  a  special  Court, 
composed  of  the  Judge  of  the  County  Court  and  two  Justices 
of  the  Peace  of  Dallas,  and  found  guilty,  upon  which  convic- 
tion he  obtained  a  certiorari,  and  caused  the  proceedings  to  be 
removed  to  the  Circuit  Court,  where  the  verdict  and  judgment 
of  the  special  Court  was  reversed;  and  further,  there  has  been 
no  other  trial  of  him  by  the  special  court;  wherefore  he  prays 
that  the  indictment  may  be  quashed.  This  plea  was  adjudged 
bad  on  demurrer;  and  thereupon  the  prisoner  pleaded — 1.  Not 
guilty.     2.  Autrefois  acquit. 

On  the  trial  certain  questions  of  law  were  reserved  by  the 
presiding  Judge,  and  the  prisoner  being  found  guilty  and  sen- 
tenced to  death,  the  same  are  referred  to  this  Court  as  novel 
and  difficult.  It  appears  from  the  reference  ihat  the  prisoner 
was  tried  and  convicted  as  alledged  in  his  second  plea ;  that 
that  conviction  was,  on  the  5th  November,  1841,  reversed  by 
the  Circuit  Court  of  Dallas,  on  tlie  ground  that  the  special 
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Court  permitted  one  of  ihe  Justices  of  the  Peace  after  the  trial 
had  commenced,  to  withdraw  from  the  Bench,  and  another  to 
take  his  place.  The  judgment  also  directed  the  prisoner  to  he 
remanded  to  custody,  until  discharged  by  due  course  of  law. 
It  was  shown  that  the  offence  charged  was  committed  previ- 
ous to  the  time  when  the  act  of  the  9th  January,  1841,  "regu- 
lating punishments  under  the  penitentiary  system,"  became 
operative,  and  the  case  had  never  been  sent  back  for  trial  to 
the  special  Court.  Upon  this  evidence  the  prisoner's  counsel 
moved  the  Court  to  charge  the  jury — 

1.  That  as  the  prisoner  had  not  been  returned  to  the  posi- 
tion he  occupied  when  the  error  was  committed  by  the  special 
Court,  and  could  not  be  so  returned,  he  was  in  law  discharged 
and  should  be  acquitted. 

2.  That  as  the  cause  had  not  been  remanded,  nor  the  pris- 
oner discharged  by  the  Circuit  Court,  the  right  to  try  him  per- 
tained to  the  special  Court  by  which  he  was  first  tried — that 
Court  not  being  abolished  as  to  his  case. 

R.  Safpold,  with  whom  was  6.  W.  Gayle,  for  the  prisoner, 
contended  that  the  Circuit  Court  erred  in  sustaining  the  demur- 
rer to  the  plea  in  abatement.  The  prisoner,  if  subje  t  to  tria', 
should  have  been  tried  before  the  special  Court  which  first  tried 
him;  that  Court  continued, and  the  statement  there  made  against 
him,  (which  was  but  the  substitute  for  a  formal  indictment,)  nev- 
er having  been  adjudged  insufficient,  should  have  been  thence 
remanded,  if  further  proceedings  were  contemplated.  [The 
State  v.  Hughes,  2  Ala.  Rep.  105  ;  Arch.  Crim.  Plead.  87.'] 

The  ofi'ence  was  committed  and  proceeded  against  by  the 
special  Court  before  the  act  "regulating  punishments  under  the 
penitentiary  system,"  took  effect, and  before  the  law  authorizing 
such  a  Court  was  repealed ;  and  its  jurisdiction  could  not  be 
interfered  with.  [2  Stew.  &  Por.  Rep.  9,  15.]  But  even  the 
special  Court  could  not  have  proceeded  against  the  prisoner, 
because  the  cause  was  not  remanded  and  a  venire  facias  de 
novo  awarded.  [Aik.  Dig.  256  ;  5  Cow.  Rep.  608 ;  1  Caine's 
Rep.  586  ;  2  S.  S:  P.  Rep.  9,  15.] 

The  Circuit  Court  should  have  given  the  first  charge  pray- 
ed. [State  V.  Ned,  7  Porter's  Rep.  187.]  The  prisoner  was 
tried  by  a  Court  on  an  indictment  different  from  that  on  which 
35 
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he  was  first  tried ;  besides,  the  law  as  modified  required  that 
two  thirds,  instead  of  one  half,  the  jury  should  be  slave- 
holders. 

The  manner  of  the  proceedings  in  this  case,  up  to  the  time 
of  the  finding  of  the  indictment  in  the  Circuit  Court,  was  such 
as  to  entitle  the  prisoner  to  his  discharge,  and  his  trial  was 
consequently  unauthorized.  [2  Sumner's  Rep.  38  ;  6  Sergt.  & 
R.  Rep.  577;  1  Ilayw.  Rep.  241 ;  1  Dev.  Rep.  491  ;  9  Wheat. 
Rep.  579 ;  8  Wend.  Rep.  549  ;  see  Ned  v.  The  State,  7  Por- 
ter's Rep.  187.] 

The  Attorney  General,  for  the  State — 

1.  The  question  is  not  whether  the  judgment  of  the  special 
Court  was  properly  reversed  by  the  Circuit  Court.  If  neces- 
sary, the  legal  conclusion  will  be  in  favor  of  its  reversal. 

2.  The  act  creating  the  special  Court  did  not  originate  a  tri- 
bunal of  exclusive  jurisdiction,  but  one  which,  to  the  extent  of 
its  powers,  acted  concurrently  with  the  Circuit  Court.  [Ned 
V.  The  State,  7  Porter's  Rep.  187.] 

3.  The  judgment  of  reversal  did  not  entitle  the  prisoner  to 
his  discharge  ;  and  the  case  could  not  have  been  remanded,  for 
the  special  Court  ceased  to  exist  so  soon  as  it  adjourned  after 
the  trial. 

4.  The  judgment  of  reversal  assumes  that  by  the  withdraw- 
al of  one  of  the  Justices  of  the  special  Court,  that  Court  was 
ipso  facto  dissolved,  and  it  is  insisted  the  substitution  of  anoth- 
i3r  Justice,  and  the  subsequent  proceedings  were  unauthorized 
and  did  not  put  in  jeopardy  the  life  of  the  prisoner.  Had  the 
Court  ceased  its  operation  after  the  Justice  withdrew,  the  case 
Would  have  assimilated  itself  to  that  of  Nugent  v.  The  State, 
4  Stew.  &  P.  Rep.  78 ;  see  also  The  State  v.  Hughes,  2  Ala. 
Rep.  10G,N.  S. 

COLLIER,  C.  J. — It  may  be  well  to  premise  that  indepen- 
dently of  any  legislation  upon  the  subject,  this  Court,  in  virtue 
of  its  constitutional  powers,  was  competent  to  award  a  writ  of 
error  to  bring  up  for  revision  the  proceedings  in  a  criminal 
cause  in  which  the  accused  had  been  convicted.  [Lynes  v. 
The  State,  5  Porter's  Rep.  23(5.]  In  cases  oi  treason  andfel- 
vny  it  was  grantablc  at  discretion,  and  in  misdemeanors  ex  de- 
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biigjustitise.  The  law  in  this  respect,  has  been  so  far  n.odifi- 
ed  by  the  second  section  of  the  thirteenth  chapter  of  the  act  of 
1841,  "regulating  punishments  luider  the  penitentiary  system," 
as  to  authorize  any  one  of  the  Judges  of  this  Court,  when  it  is 
not  in  session  to  award  the  writ;  and  in  all  cases  without  refe- 
rence to  the  grade  of  the  oflence,  it  is  to  be  granted  at  the  dis- 
cretion of  the  Judge  or  Court.  By  the  first  section  of  the 
chapter,  the  Judge  presiding  on  the  trial  of  a  criminal  case  is 
authorized  to  refer  novel  and  difficult  questions  of  law  to  this 
Court  for  its  decision,  in  the  same  manner  as  was  provided  by 
the  previous  enactment. 

Anterior  to  the  act  of  1841,  it  was  the  settled  practice  of  this 
Court,  never  to  reverse  a  judgment  where  a  case  was  referred 
to  us,  unless  the  error  was  shown  by  the  i^Mnts  reserved. 
That  statute  it  is  conceived  does  not  effect  such  a  change  in 
the  law  as  to  warrant  a  departure  from  a  practice  coeval  with 
the  State  government.  If  the  record  discovers  errors,  which 
the  order  of  reference  does  not  bring  to  our  view,  the  correct 
course  of  procedure  is,  to  ask  for  a  writ  of  error,  that  they  may 
be  adjudicated. 

In  the  present  case  the  prisoner's  counsel  has  admitted  that 
at  least  one  of  the  points  discussed  by  him  is  not  presented  by 
the  order  of  reference,  and  though  we  cannot  give  him  the  ben- 
efit of  it  in  the  judgment  we  are  to  render,  yet  we  will  con- 
sider it,  that  jt  may  be  seen  whether  it  should  be  reviewed  on 
error. 

Addressing  ourselves  to  the  case  we  will  inquire — 1.  Whether 
the  charge  against  the  prisoner  should,  upon  the  reversal  of  the 
judgment  by  the  Circuit  Court,  have  been  remanded  to  the  spe- 
cial Court  (as  it  is  designated,)  before  .which  he  was  tried? 

2.  Did  not  the  reversal  of  the  judgment  by  the  Circuit  Court 
entitle  the  prisoner  to  a  discharge,  not  only  from  the  charge 
preferred  before  the  special  Court,  but  from  all  further  prose- 
cution? 

3.  Had  the  Circuit  Court  primary  jurisdiction  of  the  case  of 
a  slave  charged  with  a  capital  offence  previous  to  the  act  of 
1841,  and  could  it  take  jurisdiction  under  the  circumstances? 

By  the  act  of  1S32,  "  to  provide  for  the  speedy  trial  of  slaves 
and  free  persons  of  color,"  [Aik.  Dig.  124,]  it  is  enacted  that 
the  Judge  of  the  County  Court  of  every  county  in  this  Slate, 
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together  with  two  Justices  of  the  Peace  to  be  associated  with 
him,  or  in  case  there  should  be  no  Judge  of  the  County  Court, 
then  any  three  Justices  of  the  Peace  shall  constitute  a  Court 
for  the  trial  of  all  slaves  and  free  persons  of  color  charged  with 
any  crime  or  misdemeanor  of  a  higher  grade  than  petit  larce- 
ny. Further,  whenever  a  slave  or  free  person  of  color  shall 
be  brought  before  a  Justice  of  the  Peace,  charged  with  the 
commission  of  such  an  offence,  if  after  examining  the  witnes- 
ses for  the  prosecution,  the  Justice  shall  believe  that  there  ex- 
ists any  probable  ground  of  the  guilt  of  the  accused,  he  shall 
immediately  commit  him  or  her  to  jail,  and  shall  at  the  same 
lime  issue  a  notice  to  the  Judge  of  the  County  Court  of  his 
county,  and  also  some  Justice  of  the  Peace,  which  notice  shall 
be  served,  &c.lnforming  them  of  such  commitment,  and  state 
the  time  and  place  of  trial,  &c.;  and  the  Justice  who  shall  make 
the  commitment  and  the  Judge  of  the  County  Court,  or  if  there 
be  no  Judge  of  the  County  Court,  two  Justices  of  the  Peace 
thus  summoned,  shall  form  a  Court  to  try  and  determine  the 
offence.  The  act  also  provides  other  matters  preparatory  to 
the  trial,  as  well  as  the  proceedings  thereon,  and  invests  the 
Court  with  power  to  pronounce  the  sentence  of  the  law  conse- 
quent upon  a  conviction.  The  Court  authorized  by  this  sta- 
tute to  be  formed  as  it  is  limited  in  its  powers  is  also  tempora- 
ry or  ephemeral  in  its  existence ;  its  being  ceases  with  the  oc- 
casion which  gave  to  it  life.  When  it  has  tried  the  accus- 
ed and  pronounced  the  judgment  of  acquittal  or  condemnation 
the  purpose  for  which  it  was  convened  is  consummated,  and 
its  authority  necessarily  at  an  end.  The  law  does  not  contem- 
plate it  as  a  permanent  Court,  but  as  an  association  of  magis- 
trates acting  under  a  special  commission,  deputed  joro  hac  vice 
to  perform  extraordinary  judicial  powers  ;  and  when  the  duty 
confided  to  them  has  been  discharged,  even  erroneously,  they 
lake  their  ordinary  official  stations,and  can't  act  unitedly  again 
in  the  trial  of  the  accused,  without  a  new  commission. 

In'this  view  of  the  special  Court  it  follows  that  the  Circuit 
Court  could  not  have  remanded  the  case  of  the  prisoner,  and 
that  the  order  made  upon  the  reversal  of  the  judgment  was  en- 
tirely regular,  unless  he  was  entitled  to  a  discharge. 

2.  In  considering  the  second  point  we  will  assume,  that  the 
judgment  of  the  special  Court  was  erroneous,  and  was  there- 
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fore  rightfully  reversed.-   The  inquiry  then  is,  could  the  pris- 
oner be  again  put  upon  his  trial? 

It  is  insisted  that  his  life  was  put  in  jeopardy  by  the  trial  in  the 
special  Court,and  that  the  constitutional  provision  declaring  that 
"No  person  shall, forthe  same  offence,  be  twice  put  in  jeopardy  of 
life  or  limb,"  which  is  affirmative  of  the  common  law,  opera- 
ted as  a  bar  to  all  further  proceedings  against  him.  This  ar- 
gument is  attempted  to  be  sustained  by  the  case  of  Ned  v.  The 
State,  [7  Porter's  Rep.  187,  and  the  cases  there  cited.]  In  that 
case  the  Court  say,  "  If  by  a  reversal  of  the  judgment  the  pris- 
oner could  be  placed  in  the  same  position  which  he  occupied 
when  the  error  was  committed,  we  might  say  in  accordance 
with  the  adjudicated  cases,  that  his  life  had  never  been  at  ha- 
zard ;  but  in  the  present  case,  we  never  can  return  the  prisoner 
to  that  stage  of  the  case  at  which  the  error  intervened."  There 
the  jury  to  whom  was  committed  the  case  of  the  prisoner  were 
discharged  by  the  Court  merely  upon  their  representation  that 
there  was  no  reasonable  probability  that  they  could  agree  upon 
a  verdict.  Now  it  was  obvious  that  a  jury  entertaining  in  all 
respects  the  same  opinion  of  the  evidence  and  controlled  by 
similar  influences,  could  not  again  be  selected;  hence  it  was 
holden,  that  as  the  accused  might  be  irreparably  prejudiced 
by  their  causeless  discharge,  he  could  not  be  further  proceeded 
against.  But  the  same  reason  will  not  apply  to  a  Judge  who 
withdraws  from  the  Bench  pending  a  criminal  trial.  The  law 
is  stable  and  certain,  though  diflerently  understood  and  ex- 
pounded by  ditferent  judicial  officers;  and  it  is  always  the 
same,  no  matter  by  whom  administered.  It  is  then  entirely 
competent  to  place  the  prisoner  precisely  in  the  same  situation 
in  which  he  was  when  a  Justice  of  the  special  Court  with- 
drew. He  certainly  could  not  be  placed  in  a  situation  less  fa- 
vorable to  an  acquittal,  as  is  clearly  indicated  by  the  verdict 
then  rendered.  The  case  cited,  instead  of  being  an  authority 
for  a  reversal  of  the  judgment  of  the  Circuit  Court,  seems  to  us 
imperiously  to  require  its  affirmance.  The  very  elaborate  ex- 
amination there  given  to  the  constitutional  provision,  and  the 
extended  review  of  the  cases  touching  the  principle  of  the 
common  law,  which  it  affirms,  renders  it  unnecessary  for  us 
now  to  go  over  the  same  ground.  It  may  be  added,  however, 
that  if  the  case  cited  was  out  of  the  way,  the  cases  of  The 
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State  V,  Williams,  ['A  ^tew.  Rep.  454,]  The  State  v.  Hughes, 
[2  Ala.  Rep.  10G,J  and  Tlie  State  v.  Lore, at  this  term, [awze.  173,] 
would  show  that  the  prisoner  was  not  entitled  to  a  discharge. 

3.  In  respect  to  the  third  question,  it  may  be  remarked  that 
if  a  judgment  pronounced  upon  a  conviction  be  falsified  or  re- 
versed, all  former  proceedings  are  absolutely  set  aside,  but  the 
party  convicted  remains  liable  to  be  prosecuted  another  time 
for  the  same  offence.  [Stephens'  Crim.  Law,  332 ;  1  Chit. 
Crim.  Law,  75() ;  People  v.  Casbours,  13  John.  Rep.  351  ;  3 
Phii.  Ev.  C.  &  H  ed.  ."^26,  and  cases  there  cited;  ib.  952-4.] 
Tliis  being  the  law,  the  failure  of  the  Circuit  Court  to  award  a 
venire  fucios  de  novo  upon  rendering  the  judgment  of  reversal 
can  have  no  intitieuce  upon  the  subsequent  proceedings. 

The  sixth  section  of  the  fifth  article  of  the  constitution  pro- 
vid'-s,  "  The  Circuit  ('ourt  shall  have  original  jurisdiction  in  all 
matters,  civil  and  criminal,  within  this  State,  not  otherwise  ex- 
cepted in  this  constitution ;  but  in  civil  cases  only  when  the 
matter  or  sum  in  controversy  exceeds  fifty  dollars,"  The  lan- 
guage here  employed  is  too  explicit  to  allow  it  to  be  serionsly 
questioned  whether  the  Circuit  Court  is  competent  to  entertain 
jurisdiction  of  a  capital  offence  committed  by  a  slave.  But  if 
it  were  even  doubtful,  the  question  could  not  now  be  regarded 
as  res  integra.  In  the  first  case  that  was  brought  here  after 
the  passage  of  the  law  providing  for  the  special  Court,  although 
no  opinion  was  filed,  this  Court  stated  that  the  statute  was  cu- 
mulative and  slaves  were  subject  to  be  prosecuted  in  the  Cir- 
cuit Court  as  previously.  The  correctness  of  that  decision  has 
never  been  drawn  in  question,  but  has  been  repeatedly  acted 
on,  and  will  not  now  be  disturbed. 

We  have  considered  this  case  with  the  sincerest  desire  to 
confine  ourselves  within  the  limits  of  the  strictest  rules,  per- 
haps with  too  strong  a  desire  to  infuse  into  the  administration 
of  justice  an  undue  measure  of  mercy ;  and  our  firm  convic- 
tion is,  that  consistently  with  the  law  we  cannot  prolong  the 
prisoner's  existence.  We  have  only  to  announce  that  the 
judgment  of  the  Circuit  Court  is  affirmed. 
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MEAD  ET  ALS  V.  FIGH  &  BLUE. 

1.  The  sheriff  having  an  execution  againat  G.  entered  thereon  a  fiiiiiious  levy  of  a 
slave,  as  the  property  of  G.  when,  in  fact,  ihere  was  no  such  slave  in  existence, 
and  took  from  G.  a  forthcoming  bond,  with  F.  &.  B.  as  his  sureties  for  the  de- 
livery of  the  slave  at  a  stipulated  time.  The  bond  being  returned  forfeited, 
and  execution  having  issued  thereon  against  the  principal  and  the  sureties — 
Held,  that  the  sureties  could  not  be  relieved  io  Chancery  because  the  levy  was 
fictitious. 

Error  to  the  Chancery  Court  at  Montgomery. 

The  bill  charges  that  the  defendant,  Reid,as  sheriff  of  Mont- 
gomery county,  received  an  execution  from  the  Circuit  Court 
of  Montgomery,  hi  favor  of  the  defendant.  Mead,  against  the 
defendant,  Gillan — That  Gillan  was  possessed  of  a  valuable 
stock  of  goods,  in  the  town  of  Montgomery,  and  to  prevent  a 
levy  on  the  goods  and  save  the  trouble  of  taking  an  inventory, 
and  prevent  the  necessity  of  closmg  the  doors  of  the  st<»re  of 
Gillan,  it  was  agreed  between  the  sheriff  and  Gillan  to  execute 
a  delivery  bond  for  a  slave  by  the  name  of  Thomas,  which 
was  a  fiction,  as  Gillan  owned  no  such  slave,  and  that  it  was 
agreed  that  goods  should  be  received  by  the  sheriff  in  discharge 
of  the  delivery  bond,  which  was  accordingly  executed  wiih  ihe 
complainants  as  sureties — that  Gillan  was  ready  to  deliver  the 
goods,  but  the  sheriff  did  not  call  to  recei«re  them  or  go  on  to 
sell  them,  but  returned  the  bond  forfeited — that  Gillan  has  be- 
come insolvent,  and  the  goods,  which  were  all  his  property, 
have  been  sold.  The  prayer  of  the  bill  is  for  a  perpetual  in- 
junction. 

Reid,  by  his  answer,  denies  any  agreement  to  receive  the 
goods  in  discharge  of  the  bond — that  the  levy  endorsed  on  the 
execution  was  by  the  direction  of  Gillan — ihar  he  did  not  then 
nor  when  the  answer  was  made,  believe  there  was  any  such 
negro.  Admits  that  he  returned  the  bond  forfeited,  and  that 
an  execution  has  issued  thereon.  Admits  the  insolvency  of 
Gillan,  and  that  the  goods  were  sold  to  satisfy  other  execu 
tions. 
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The  testimony  shows  that  no  levy  was  in  fact  made — and 
that  the  indorsennent  on  the  execution  as  having  been  levied 
was  fictitious.  There  was  no  proof  of  any  agreement  or 
understanding  that  the  goods  were  to  be  delivered  in  discharge 
of  the  bond.  It  was  proved  that  Figh  knew  the  levy  was  fic- 
titious. 

At  the  hearing  the  Chancellor  declared  the  forthcoming  bond 
null  and  void,  and  perpetuated  the  injunction  which  had  issu- 
ed upon  it — from  which  decree  this  writ  is  prosecuted. 

GoLDTHWAiTE,  for  the  plaintiff  in  error,  argued  that  the 
bond  could  not  be  impeached  except  on  the  ground  of  fraud — 
that  the  fact  that  the  slave  indorsed  upon  the  execution  as  hav- 
ing been  levied  on  had  no  existence,  was  not  proof  of  fraud.  [4 
H.  &M.  180;  6  Munf.  358.] 

But  if  otherwise,  the  complainant,  Figh,  could  not  avail  him- 
self of  it,  as  he  knew  the  fact  when  he  executed  the  bond.  [3 
Marsh.  338;  11  Vermont,  483.] 

The  recitals  of  the  bond  cannot  be  contradicted  but  on  proof 
of  fraud.     [14  Peters,  201.] 

Williams,  for  defendants  in  error,  contended,  that  as  there 
was  no  levy  in  fact,  the  sheriff  had  no  authority  to  take  a  bond 
— that  this  was  not  like  the  case  where  slaves  have  been  levied 
on  claimed  by  other  persons — they  were  in  esse,  and  therefore 
a  delivery  possible — that  it  was  a  fraud  in  the  sherifi'  to  return 
a  false  levy. 

The  doctrine  of  estoppel  does  not  apply  in  equity. 

In  equity  a  specific  performance  is  never  decreed  where  it 
is  impossible.  In  equity  the  obligor  in  a  bond  has  a  right  to 
be  discharged  from  the  penalty  of  the  bond,  by  performing  the 
condition — when,  as  in  this  case,  that  is  impossible,  he  is  excu- 
sed from  the  performance. 

ORM0ND,  J. — The  complainants  were  sureties  to  a  delive- 
ry bond,  which  being  returned  forfeited,  and  execution  having 
issued  thereon,  they  seek  to  avoid  the  bond  on  the  ground  that 
the  levy  was  fictitious,  there  being  no  such  slave  in  existence 
as  the  one  described  in  the  bond  as  having  been  levied  on  by 
the  sheriff  to  satisfy  Mead's  execution. 
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The  Chancellor  considered  the  return  of  the  sheriff  that  he 
had  levied  on  a  slave  which  had  no  existence,  as  false  and 
fraudulent,  and  that  the  forthcoming  bond  I  ased  on  such  a 
false  levy  was  at  least  voidable. 

We  are  not  able  to  perceive  the  difference  between  a  levy 
on  the  property  of  a  stranger  to  the  execution,  or  on  property 
in  which  the  defendant  in  execution  has  no  interest,  and  a  fic- 
titious levy.  In  Syme  v.  Montague,  f4  H.  &  ^].  180,]  it  was 
held  that  the  sureties  to  a  forthcoming  bond  could  not  be  re- 
heved  in  equity  on  the  ground  that  the  defendant  in  execution 
was  not  the  owner  of  the  property  levied  on.  The  same  prin- 
ciple was  affirmed  at  the  last  term  of  this  Court  in  the  case  of 
Jemison  v.  Cozzens,  [3  Ala.  Rep.  636,1  where  we  held,  that 
equity  could  not  relieve  a  surety  to  a  forthcoming  bond  which 
had  been  returned  forfeited,  on  tho  ground  that  the  slaves 
there  levied  on,  were  the  separate  property  of  the  wife  of  the 
defendant  in  execution. 

If  it  could  be  shown  that  the  defendant  in  execution  had  no 
title  to  the  property  levied  on,  and  therefore  his  sureties  should 
be  relieved  against  the  penalty  of  the  bond,  no  reason  is  per- 
ceived why  they  should  not  be  relieved  pro  tanio,  if  the  pro- 
perty was  not  of  value  sufficient  to  satisfy  the  execution,  and 
yet  it  is  most  obvious  such  an  inquiry  would  not  be  per- 
mitted. 

If  it  be  conceded  that  a  fictitious  levy,  like  the  present,  is 
false  and  fraudulent,  we  are  unable  to  see  how  the  plaintiff  in 
execution,  who  is  no  party  to  it,  can  be  affected  by  it. 

The  law  gives  the  defendant  the  right  to  suspend  the  col- 
lection of  the  money  upon  his  doing  certain  acts,  and  it  could 
not  be  tolerated  that  he  should  be  permitted  afterwards  to  say 
that  these  acts  are  not  binding  on  him,  because  they  assert  a 
falsehood.  His  sureties  can  be  in  no  better  condition  than  he 
is,  they  are  not  only  guarantors  for  the  performance  of  the  act 
he  undertakes  to  perform,  but  must  also  be  considered  as 
sponsors  for  the  truth  of  his  declarations  that  such  act  may  be 
performed. 

We  are  therefore  of  opinion,  that  according  to  well-estab- 
lished principles,  as  well  as  on  grounds  of  public  policy,  the 
complainants  are  not  entitled  to  the  relief  sought  by  the  bill. 
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The  decree'of  the  Chancellor,  therefore,  perpetuating  the  in- 
junction prayed  for  in  the  bill  is  reversed,  and  this  Court,  pro- 
ceeding to  render  such  decree  as  the  Chancellor  should  have 
rendered,  hereby  orders  and  decrees,  that  the  bill  be  dis- 
missed. 


BROWN  V.  FOSTER. 

1.  The  negotiable  quality  of  a  promissory  note  is  destroyed  by  the  recdvery  of  a 
judgment  against  its  maker.  And  no  right  of  action  against  an  indorser  can  be 
then  transferred  to  another  so  as  to  enable  him  to  maintain  an  action  in  his  own 
name. 

2.  The  holder's  right  of  action  against  an  indorser  will  exist  only  as  an  ordinary 
chose  in  action  after  the  recovery  of  a  judgment  against  the  maker  of  a  note — 
and  it  is  questionable  whether  an  equitable  inlerest,in  it  can  be  transferred  with- 
out an  assignment  of  the  judgment. 

3.  The  admission  of  record  by  the  plaintiff  that  the  suit  is  brought  for  the  use  of  an^ 
other,  has  no  effect  against  the  defendant  in  the  action  except  to  exclude  admis- 
sions made  by  the  nominal  plaintiff  pending  the  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Tuscaloosa  county. 

Assumpsit  by  Brown,  who  states  in  his  declaration  that  he 
sues  for  the  use  of  Clements  against  Foster.  The  plaintiff  sues 
as  indorsee  of  a  promissory  note,  not  payable  in  bank,  made 
by  one  Atkins,  payable  to  one  Beard,  by  him  indorsed  to  the 
defendant,  and  by  him  to  the  plaintiff.  The  declaration  con- 
tains the  averment  of  suit  against  the  maker,  and  the  return  of 
the  execution  against  him  of  mtlla  bona.  The  defendant 
pleaded  non  assumpsit,  payment  and  set-off,  to  which  there 
are  replications  and  issues. 

The  pleadings  are  in  short  by  consent  of  parlies. 

At  the  trial  the  defendant  gave  in  evidence  a  note  made  by 
the  nominal  plaintiff  and  himself,  and  proved  that  he  was  se- 
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curit jr  for  Brown,  and  had  paid  the  same  before  the  commence- 
ment of  this  suit,  and  before  Clements  had  any  interest  in  the 
note  sued  for.  Also,  a  note  made  by  the  nominal  plaintiff, 
payable  to  the  defendant,  due  at  a  day  previous  to  the  com- 
mencement of  this  suit. 

The  plaintiff  objected  to  the  admission  of  this  evidence  as  a 
set-off,  and  excepted  to  the  opinion  of  the  Court  overruling  his 
objeclion.  The  admission  of  the  set-off  is  now  assigned  for 
error. 

Clyde  and  Moore,  for  the  plaintiff  in  error,  insisted,  that 
Clements  was  the  actual  plaintiff  in  this  action,  and  therefore 
no  set-off  against  Brown  could  properly  be  allowed  under  the 
act  of  1812,  [Digest  231.]  For  all  purposes  the  person  who 
has  the  beneficial  interest  in  a  promissory  note  must  be  consid- 
ered as  the  plaintiff,  and  if  the  set-off  would  not  avail  the  de- 
fendant, if  the  suit  was  in  Clements'  name,  it  ought  not  be- 
cause, from  peculiar  circumstances,  he  has  been  compelled  to 
use  that  of  Brown.  The  case  of  Stocking  v.  Toulmin,  [3  S. 
and  P.  43,]  is  decisive  that  the  maker  of  a  note  will  not  be 
permitted  to  set  off  a  demand  against  an  intermediate  indorser. 
The  equity  of  the  maker  is  the  one  protected  by  the  statute, 
and  the  instant  that  an  indorsement  is  made  it  creates  a  condi- 
tional liability  to  every  bona  fide  holder  of  the  indorsed  paper. 
If  the  rule  was  otherwise,  it  might  happen  in  this  case,  that 
Clements'  right  to  the  judgment  against  the  maker  would  be 
transferred.  Brown,  by  the  operation  of  this  set-off,  it  being 
equivalent  to  a  payment,  would,  by  a  Court  of  Equity,  be 
compelled  to  transfer  the  judgment  to  P'oster.  To  show  that 
Courts  at  this  day  treat  the  beneficial  owner  as  the  actual 
plaintiff  and  allow  sets-off  against  him,  they  cited  Corser  v. 
Craig,  1  Wash.  C.  C.  427 ;  Wheeler  v.  Wheeler,  9  Cowen,  34 ; 
Frear  V.  Evertson,  20  John.  142;  2  Phil.  Ev.  C.  &  H.  notes, 
163;  1  B.  &  P.  447 ;  Green  v.  DarUng,  5  Mason. 

That  no  equities  arise  except  those  growing  out  of  the  note 
itself.  See  Robinson  v.  Breedlove,  7  Porter,  541  ;  Robertson 
V.  Crenshaw,  2  S.  and  P.  276;  Murray  v.  Lyle,  2  J.  C.  R. 

Peck  &  Clark,  contra,  contended  that  there  was  nothing  to 
bring  this  case  within  the  influence  of  Stocking  v.  Toulmin,  or 
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the  subsequent  case  of  Kennedy  v.  Manship,  [1  Ala.  Rep.  N. 
S.  43.]  There  is  nothing  in  this  case  to  show  that  Clements  is 
either  the  indorsee  or  holder  of  the  note.  The  assertion  that 
the  suit  is  for  his  use,  is  a  mere  designation  that  the  money,  if 
recovered  is  to  go  to  him — but  this  proves  nothing. 

But  if  he  was  shown  to  be  the  holder  the  set-off  would  be 
proper  under  the  general  statute  of  set-off.  [Digest  281,  §22.] 
The  suit  is  in  Brown's  name,  and  for  this  reason  the  set-off 
was  properly  allowed.  [Gee  v.  Nicholson,  2  Stewart,  512; 
Wheeler  v.  Raymond,  5  Cowen,  231;  3  N.  H.  R.  539;  French 
V.  Garner,  7  Porter,  544.] 

But  independent  of  this,  Foster  is  within  the  equity  of  the 
act  authorising  the  maker  of  a  promissory  note  to  have  the 
benefit  of  any  set-off,  &c.  against  the  payee,  because  he  stands 
in  that  relation  to  Brown,  being  his  immediate  indorser. 

GOLDTHWAITE,  J.— 1.  We  think  it  must  be  intended 
from  the  allegations  of  the  declaration  that  Brown  commenced 
the  suit  against  Atkins  and  prosecuted  it  to  judgment  in  his 
own  name,  without  any  designation  of  a  use  to  another. 

The  effect  of  this  suit  was  to  destroy  the  negotiable  quality 
of  the  noie,  which  thereby  became  merged  in  the  judgment 
and  was  therefore  incapable  of  further  transfer. 

Having  thus  lost  its  negotiable  quality,  no  right  of  action 
from  any  indorsement  on  it  could  be  transferred  to  Clements 
so  as  to  enable  him  to  maintain  an  action  in  his  own  name. 
The  reason  why  this  cannot  be  done  is.  that  the  maker  and 
the  several  indorsers  are  liable  for  the  same  debt,  though  in 
different  modes,  and  a  payment  by  the  maker  is  a  discharge 
of  each  of  the  indorsers.  But  if  one  indorsee  could  obtain 
judgment  against  the  maker,  and  afterwards  transfer  a  right  of 
action  to  another,  in  one  or  more  of  the  indorsements,  differ- 
ent plaintiffs  would  have  different  judgments  for  one  and  the 
same  debt,  and  it  would  be  difficult  if  not  impossible  to  ascer- 
tain which  was  entitled  to  satisfaction,  or  who  was  discharged 
by  the  payment  if  satisfaction  was  made.  This  reason  is  con- 
clusive to  show  that  the  maker  and  indorsers  of  a  note  cannot 
be  liable  to  different  persons  at  the  same  time.  [Beek  v.  Rob- 
ley,  1  H.  B.  89;  Marsh  v.  Newall,  1  Taimt.  109;  Randall  v. 
Be\\,Bailei/  J.  1  M.  k  S.  723  ;  Hall  v.  Gentry,  1  Marshall,  555.] 
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2.  In  the  present  case,  Brown's  right  of  action  against  Fos- 
teV  continued  to  exist  after  the  judgment  recovered  against  the 
maker  of  the  note,  but  it  conthiued  merely  as  an  ordinary 
chose  in  action — and  it  may  well  be  questioned  whether  any 
equitable  right  whatever  could  be  transferred  without  an  as- 
signment of  the  judgment,  for  it  is  impossible  to  conceive  of  a 
separate  ownership  of  these  liabilities,  without  an  entire  sub- 
version of  the  indorser's  right  of  subrogation  consequent  upon 
his  payment  of  the  note. 

Conceding  much  force  to  the  argument  that  the  equities  ex- 
isting between  Brown  and  Foster,  ought  not  to  affect  Clements 
if  the  note  had  not  lost  its  negotiable  quality  at  the  time  when 
transferred  to  him — we  will  now  inquire  whether  the  record 
discloses  when,  or  the  manner  by  which,  Clements  obtained 
an  interest  in  the  note. 

3.  It  is  not  alledged  in  the  record,  nor  was  it  in  evidence,  so 
far  as  we  can  learn  from  the  bill  of  exceptions,  that  Brown  as- 
signed "or  transferred  the  note  to  Clements  at  any  time  previous 
to  the  recovery  of  judgment  against  the  maker,  consequently 
he  is  not  now  to  be  considered  as  having  obtained  an  interest 
in  it  until  its  negotiable  quality  was  lost  by  its  merger  into  the 
judgment. 

The  only  indication  of  his  having  an  interest  in  the  suit,  is 
the  admission  made  by  Brown  upon  the  record,  that  the  ac- 
tion is  instituted  for  his  use.  This  mode  of  proceeding  is  quite 
common  with  us,  and  is  a  convenient  mode  of  informing  the 
delendant  that  the  beneficial  interest  in  the  suit  is  transferred 
to  the  person  therein  named.  Besides  this,  the  practice  is  di- 
rectly recognized  by  statute,  the  plaintiff  is  made  responsible 
for  costs,  and  the  suit  will  not  abate  by  the  death  of  the  nomi- 
nal plaintiff.  [Dig.  262,  §22,  259,  §3.]  Some  other  unimpor- 
tant consequences  may  flow  from  this  mode  of  proceeding,  but 
we  are  not  aware  of  any  decisions,  either  here  or  elsewhere, 
which  gives  it  any  effect  against  the  defendant  except  to  exclude 
evidence  of  theadmissions^enc^»!«^Me*M27,  of  the  nominal  plain- 
tiff. [Chisholm  v.  Newton,  I  Ala.  Rep.  371.]  On  principle 
this  admission  of  interest  in  another  seems  to  stand  on  the 
same  footing  as  any  other,  with  the  exception  that  it  affords 
evidence  that  the  defendant  is  advised  of  the  transfer  of  the 
interest  in  the  suit.     The  counsel  for  the  plaintiff  in  error  has 
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conceded  the  set-off  would  be  proper  if  this  suit  was  in  reality 
as  it  is  in  name,  the  suit  of  Brown.  We  think  the  onus  re- 
mained with  him  to  show  that  Clements  was  the  real  party  in 
interest,  and  also  that  the  note  was  transferred  to  him  before 
its  negotiable  quality  was  destroyed  in  consequence  of  the 
judgment  recovered  against  its  maker.  As  this  was  not  done 
the  question  so  ably  argued  is  not  supposed  to  arise. 
Let  the  judgment  be  affirmed. 


McRAE  V.  JUZAN  et  al. 


1.  The  Register  of  a  Court  of  Chancery  is  bound  to  furnish  the  copy  of  a  bill  to  the 
defendant,  together  with  the  subpoena,  although  the  plaintiff  may  not  have  paid 
hira  his  fees  therefor. 

At  a  special  term  of  the  Court  of  Chancery,  sitting  at  Mo- 
bile, a  motion  was  made  requiring  the  appellant,  who  was  the 
Register  of  that  Court,  to  show  cause  why  he  had  not  issued  a 
copy  of  the  bill  with  the  subpoena,  to  be  served  on  the  defen- 
dant in  the  case  of  Pierre  Juzan  et  al  v.  Theo.  L.  Toulmin. 
In  answer  to  the  motion  the  appellant  showed  for  cause  that 
the  complainants  refused  on  demand  to  pay  him  his  fees  for 
these  services.  The  Chancellor  adjudged  the  cause  shown  to 
be  insufficient,  and  directed  the  Register  to  issue  a  subpoena 
accompanied  with  a  copy  of  the  bill. 

To  revise  this  order  the  Register  prayed  and  obtained  an  ap- 
peal to  this  Court. 

Campbell,  for  the  appellant. 
J.  Gayle,  for  the  appellees. 

COLLIER,  C.  J. — The  only  question  in  this  case  is,  wheth- 
er the  Clerks  of  Courts  previous,  and  as  an  inducement  to  the 
performance  of  the  duties  devolved  on  thera  by  law,  are  enti- 
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tied  to  demand  their  fees?  The  solution  of  this  question  must 
depend  upon  the  construction  of  our  statutes  on  the  sjibject. 
Ordinarily,  at  law,  the  unsuccessful  party  is  charged  with  costs 
and  an  execution  issues  for  their  collection;  but  in  equity 
either  party  is  chargeable  with  iheir  payment.at  the  dis^cretion 
of  the  Court.  [Act  of  1807,  Aik.  Dig.  261,  286.]  So  if  in  a 
suit  determined,  the  execution  shall  be  returned  "  no  property 
found,  out  of  which  the  costs  can  be  collected,  an  execution 
may  forthwith  issue  against  the  plaintiff  for  all  costs  thereon 
which  may  have  been  created  by  him.  [Act  of  1826.]  Fur- 
iher,  the  Clerk,  or  any  person  interested,  is  authorized  to  re- 
quire security  for  costs  of  a  plaintiff  who  may  reside  out  of 
State  at  the  time  of  the  commencement  of  a  suit,  or  remove 
from  the  same  during  its  pendency— not  only  for  the  costs 
wliich  may  be  awarded  to  the  defendant,  but  also  for  the  fees 
that  are,  or  may  become,  due  to  the  officers  of  Court.  [Acts 
of  1807  and  1812,  Aik.  Dig.  263.] 

Even  if  it  were  res  Integra,  it  might  well  be  questioned 
whether  the  statutes  we  have  cited  did  not  relieve  the  parties 
from  the  payment  of  the  expensa  litis,  as  the  suit  progressed. 
But  we  cannot  regard  the  question  as  a  new  one.  It  has 
been  the  universal  practice  in  this  State,  since  the  organiza- 
tion of  its  government,  for  clerks  and  sheriffs  not  to  demand 
their  fees  for  services  rendered  in  a  cause  until  the  same  was 
decided.  This  practice  must  be  considered  as  strong  persua- 
sive evidence  of  what  the  legislature  intended, and  cannot  now 
be  departed  from,  unless  we  were  satisfied  that  it  was  found- 
ed upon  an  obvious  misconstruction  of  law.  It  follows  that 
the  order  of  the  Chancellor  is  correct,  and  is  consequently  af- 
firmed. 
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SMITH  V.  LOCKE. 

1.  The  sherifflpvied  on  twenty-five  bales  of  cotton  in  a  ware-house,  as  the  proper- 
ty of  J.  against  whom  he  had  an  execution.  S.  setting  up  a  claim  to  fifteen 
bales  of  the  cotton,  procured  fifteen  other  bales  of  cotton,  and  having  obliterated 
the  marks  and  brands,  marked  them  to  resemble  the  cotton  levied  on  and  sub- 
stitufed  them  secretly  and  without  force,  for  fifteen  bales  of  the  cotton  levied  on, 
which  he  removed,  and  on  the  day  of  the  sale  claimed  the  cotton  and  forbade 
the-sale.     Held — 

1st.  That  if  (he  sherifT  elected  to  receive  the  substituted  cotton  for  that  origi- 
nally levied  on,  S.  was  concluded  by  his  own  act  from  denying  that  it  was  not 
the  cotton  levied  on. 

2d.  That  on  a  suit  by  S.  against  the  sheriffforthe  fifteen  bales  of  cotton,  the 
only  question  was  whether  the  property  in  the  fifteen  bales  levied  on  was  in  S.  or 
in  the  defendant  in  execution  when  the  execution  came  into  the  sheriff's  hands. 

3d.  When  the  sherifflevies  on  property  which  does  not  belong  to  the  defen. 
dam  in  execution,  the  true  owner  may  retake  possession  if  he  can  do  so  without 
committing  a  trespass. 

Error  to  the  County  Court  of  Greene. 

Trover  by  the  plaintiff  against  the  defendant  in  error,  for 
fifteen  bales  of  cotton. 

Upon  the  trial  it  appeared  that  the  defendant,  as  sheriff  of 
Greene  county,  had  levied  on  twenty-five  bales  of  cotton,  as 
the  property  of  one  Isaac  Jordan,  against  whom  he  had  an  ex- 
ecution, and  left  the  cotton  so  levied  on,  in  the  ware-house 
where  he  found  it.  It  also  appeared  that  the  plaintiff  claimed 
fifteen  bales  of  the  cotton  by  purchase  from  Jordan,  before  the 
levy,  but  whether  before  or  after  the  execution  came  to  the 
sheriffs  hands,  was  not  shown.  It  was  also  in  proof  that  the 
plaintiff  purchased  from  one  McDonald  fifteen  bales  of  cotton, 
lying  in  the  same  ware-house,  the  marks  and  brands  of  which 
he  obliterated,  and  put  thereon  marks  and  brands  similar  to 
those  on  the  twenty-five  bales  of  cotton  levied  on,  and  substi- 
tuted the  fifteen  bales  so  altered  and  marked  for  fifteen  bales 
of  the  cotton  levied  on,  which  he  removed  secretly  and  with- 
out the  knowledge  of  the  sheriff,  but  peaceably  from  the  ware- 
house.    On  the  day  of  the  sale  of  the  cotton  the  plaintiff  claim- 
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ed  the  fifteen  bales  ofcottohso  sabstitnted,  and  forbade  the 
sale,  showing  that  they  were  distinguishable  from  the  remain- 
ing ten  bales.  There  was  no  evidence  that  the  plaintiff  inten- 
ded to  practice  a  fraud-  on  McDonald,  or  that  the  latter  knew 
of  his  intention,the  contract  between  them  being,  that  he  would 
pay  fof  the  cotlbn  if  he  used  it,  if  not  he  would  return  it.  The 
shei'iff  proceeded  and  sold  the  cotton. 

The  Court  charged  the  jury  that  if  the  plaintiff  purchased 
the  cotton  from  McDonald  with  some  vague  and  general  intent 
to  Use  the  cotton  in  a  fraudulent  and  improper  manner,  it 
could  not  prevent  the  title  from  vesting  in  him.  Knt  that  it 
the  plaintiff  purchased  the  cotton  from  McDonald  with  a  fraii«- 
dulent  intent  and  on  purpose  to  deceive  the  defendant, or  to  hin^ 
der  and  obstruct  the  due  execution  of  legal  process,  he  was  not 
entitled  to  recover  in  this  action,  though  McDonald  was  not  de- 
frauded or  injured  and  had  no  knowledge  of  any  fraudulent 
intent  or  purpose  of  the  plaintiff— to  which  the  plaintiff  except^ 
cd,  and  judgment  being  rendered  in  favor  df  the  defendant 
the  charge  is  now  assigned  for  error. 

TfiOKNTO*  and  J.  B.  Clarke,  for  plaintiff  in  error,  insisted 
that  th^  plaintiff  had  a  right  to  take  his  own  property  peacea- 
bly from  the  sheriff,  who  was  a  trespasser  in  taking  it,  and 
that  it  made  no  difference  that  an  artifice  was  resorted  to,  to  ob- 
tain it.  The  charge  of  the  Court  that  the  intention  of  the 
plaintiff  in  making  the  purchase  from  McDonald  could  affect 
his  title  to  the  properly  is  clearly  wrong,  and  the  cause  must 
reversed. 

Jones,  contra,  maintained  that  the  plaintiff  could  not  recover, 
because  he  claimed  title  to  (he  property  under  a  contract  en- 
tered into  for  the  purpose  of  defrauding  the  defendant  and 
the  case  was  not  altered  though  there  wasno  intention  to  defraud 
McDonald,  as  there  was  an  intention  tp  impede  due  course  of 
public  justice.  [Chitty  on  Con.  224 ;  Comyn  on  Con.  62 ;  1 1 
Wheaton,258;  1  Ala.  Rep.  34;  2  Wilson  341.] 

That  the  substitution  of  the  fifteen  bales  for  those  levied  on, 
"Was,  under  the  circumstances,an  exchange  if  the  sherift' chose  so 
to  consider  it,  and  the  plaintiff  could  not  he  heard  to  say  that 
37 
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the  sheriff  had  no  right  to  sell.     [16  Wendell,  514;  9  Cowen, 
274-;  7  Com.  Dig.  521 ;  20  Viner's  Ab.  515 ;  3  Camp.  108.] 

ORMOND,  J. — The  delivery  of  an  execution  to  the  sheriff 
is  an  authority  to  take  and  sell  a  sufficiency  of  the  property  of 
the  defendant  in  the  execution  to  satisfy  it,  but  he  acts  at  his 
peril,  and  if  he  takes  the  property  of  another  he  is  a  tres- 
passer. 

When  one  is  unjustly  deprived  of  his  property  the  law  per- 
mits him  to  redress  himself  by  the  recaption  of  the  property  if 
he  can  do  it  without  a  trespass  or  breach  of  the  peace,  and  this 
rule  applies  as  well  to  a  sheriff  who  takes  property  which 
does  not  belong  to  the  defendant  in  execution  as  to  any  other 
person. 

In  the  case  of  the  Earl  of  Bristol  v.  Wllsmore  and  Page,  [1 
Barn.  &  Cress.  514,J  it  was  held  that  where  the  sheriff  had 
levied  on  a  hundred  head  of  sheep  in  the  possession  of  the  de- 
fendant in  execution,  which  he  had  obtained  by  fraud,  and 
which  the  former  owner  had  by  a  stratagem  regained  the  pos- 
session of,  after  the  levy,  that  in  the  action  by  the  sheriff 
against  him,  he  could  shew  that  the  defendant  in  execution 
had  obtained  possession  of  the  sheep  with  a  preconceived  de- 
sign of  not  paying  for  them,  that  in  such  a  case,  as  the  proper- 
ty in  the  sheep  did  not  pass  to  him,  the  sheriff  had  no  right  to 
levy  on  them  as  his  sheep,  and  of  course  had  no  right  to  retain 
them  against  the  real  owner. 

This  is  a  very  strong  case  to  show  that  the  right  of  recap- 
tion, when  one  has  been  deprived  of  his  property  unjustly  ex- 
ists against  the  sheriff  as  strongly  as  it  does  against  any  other 
person. 

If  then,  the  plaintiff  had,  under  claim  of  title,  possessed  him- 
self of  the  fifteen  bales  of  cotton,  after  the  levy,  and  the  sheriff 
had  brought  trover  to  recover  them,  the  question  would  have 
been  whether  the  cotton  was  the  property  of  Jordan,  the  de- 
fendant in  execution,  or  of  the  plaintiff?  Is  the  case  varied  by 
the  substitution  by  the  plaintiff  of  the  fifteen  bales  of  cotton 
obtained  from  McDonald  for  that  originally  levied  on.** 

We  must  not  permit  the  indignation  which  it  is  natural 
should  be  felt  by  the  deception  attempted  in  this  case  by  the 
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plaintiff  to  warp  our  judgment,  no  matter  how  objectionable 
in  a  moral  point  of  view  his  conduct  may  be,  he  has  a  right  to 
insist  that  strict  justice  should  be  administered  to  him. 

Where  one  intermixes  his  property  with  that  of  another, 
such  as  money,  corn  or  hay,  without  his  approbation  or  con- 
sent the  law  gives  the  entire  property,  without  any  account  to 
him  whose  original  dominion  is  invaded  and  endeavored  to  be 
rendered  uncertain  without  his  consent.  [3  Black.  Com.  406.] 
The  design  of  the  law  is  to  prevent  fraud,  and  although  in 
strictness  it  applies  only  to  those  cases  where  from  the  minute- 
ness of  the  several  parts,  or  their  resemblance  to  each  other, 
the  respective  property  of  each  cannot  be  distinguished  in  the 
general  mass,  yet  the  principle  applies  to  this  case.  Where 
one  throws  gold  into  the  crucible  of  another  in  which  he  is 
melting  gold,  he  cannot  reclaim  his  property,  though  he  might 
be  able  to  show  the  exact  amount  thus  thrown  in,  nor  will  the 
plaintiff  in  this  case  be  permitted  to  show  that  the  cotton  which 
he  has  substituted  for  that  levied  on  by  the  sheriff  is  capable 
of  being  distinguished  from  the  rest  of  the  cotton.  If  the  she- 
riff elects  so  to  consider  it,  he  may  treat  it  as  the  cotton  levied 
on  by  him,  and  the  plaintiff  will  be  concluded  by  his  own  act 
from  controverting  that  fact. 

Such  being  the  law,  the  only  question  before  the  jury  was, 
whether  the  fifteen  bales  of  cotton  levied  on  by  the  sheriff,  as 
the  property  of  Jordan,  and  claimed  by  the  plaintiff  was  his 
property  at  the  time  the  execution  came  to^he  sheriff's  hands. 
It  was  wholly  unimportant  with  what  view  the  purchase  was 
made  from  McDonald  of  the  fifteen  bates  of  cotton  ;  whether 
such  purchase  was  bona  fide  or  made  with  intent  to  obstruct 
the  due  execution  of  legal  process,  was  a  matter  entirely  for- 
eign to  the  question  before  the  jury,  which,  as  already  stated 
was,  whether  that  portion  of  the  cotton  levied  on  by  the  sheriff 
as  the  property  of  Jordan,  which  was  claimed  by  the  plaintiff, 
was  or  not  his  property  when  the  execution  came  to  the  hands 

of  the  sheriff. 

The  determination  of  the  question  submitted  to  the  jury  by 
the  Court,  and  upon  which  their  verdict  was  made  to  depend, 
did  not  lead  to  the  consequence  supposed  by  the  Court,  for 
notwithstanding  the  purchase  from  McDonald  may  have  been 
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with  a  fraudulent  intent,  the  plaintiff's  title  to  fifteen  bales  of 
the  cotton  levied  on  may  have  been  perfect  when  the  supposed 
lien  of  the  execution  attached. 

For  this  error  in  the  charge  of  the  Court  the  judgment  ipust 
be  reversed  and  the  cause  remanded. 


WOODRUFF  V.  THE  BANK  OF  THE  STATE  OP 
ALABAMA  et  al. 

1.  When  Commissioners  appointed  by  a  Judge  of  the  Supreme  or  Circuit  Court  to 
settle  an  estate  in  which  the  Judge  of  the  County  Court  is  interested,  act  under 
the  appointment,  the  record  of  the  Coptity  CouFt  ^houi^l  set  out  the  commission 
under  which  they  assume  to  act. 

2.  Such  Conimissioners  are  invested  with  all  the  powers  appertaining  to  the  Cqjjti- 
ty  Judge  with  reference  to  the  estate  committed  to  their  supervision. 

3.  They  are  authorized  to  make  a  finol  distribution  of  the  assets  among  the  credi- 
tors, and  to  render  a  decree  for  the  amount  due  to  each  person. 

4.  When  such  a  decree  ts  made,  a  short  slay  of  execution  may  be  allowe,(l  to  give 
the  administrator  th,e  opportunity  to  pay  the  several  creditors,  without  incurring 
the  costs  of  an  execution. 

Wbit  of  Error  to  the  County  Court  of  Shelby  County, 

The  first  matter  which  appears  in  this  record  is  a  report  of 
certain  Commissioners,  setting  out  that  tbey  were  appointed  by 
the  Hon.  P.  T.  Harrjs,  Judge  of  the  Circuit  Court  for  this; 
State,  Commissioners  to  settle  and  adjust  the  claims  against 
the  estate  of  Oeorge  L-  Medlock)  that  they  met  at  Montevallp, 
on  the  9th  day  of  October,  1840,  and  from  the  vouchers  and 
g,ssets  of  the  said  estate,  presented  to  them  by  Woodruff,  the 
administrator,  they  proceeded  to  execute  the  duties  assigned  to 
them  as  follows  : 

The  report  then  sets  out  the  nanies  of  the  several  creditors  of 
the  estate  whose  clainas  are  allowed,  stating  briefly  the  nature 
of  the  claims,  with  the  amoimt  due  thereon  for  the  principal 
in  one  column,  and  for  the  interest  in  another. 
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Among  the  claims  thus  allowed  are  those  specified  as  Bank 
judgments,  but  it  is  not  designated  what  Bank  they  are  in  fa- 
vor of.  The  aggregate  amount  of  the  claims  thus  allowed  is 
jS7,254  75. 

The  entire  amount  of  assets  is  stated  at  $3,241  75,  making 
according  to  the  report,  a  dividend  of  forty-four  and  one  fourth 
per  cent,  on  the  claims  allowed,  and  leaving  in  the  hands  of 
the  administrator  $31  50. 

The  report  then  proceeds  to  set  out  a  statement  of  the  claims 
disallowed  by  the  Commissioners.  It  does  not  appear  when 
this  report  was  returned  to  the  County  Court,  or  whether  the 
Commissioners  themselves  constituted  a  special  Court  under 
the  statute. 

At  the  February  term,  1841,  the  following  entry  was  made  : 
«  This  day  came  into  open  Court  Joseph  Woodruff,  the  ad- 
ministrator of  the  estate  of  George  L.  Medlock,  deceased,  and 
made  settlement  of  the  estate  in  the  following  manner,  to  wit : 
By  report  of  Edmund  King,  John  S.  Storrsand  SamueliBow- 
den,  Commissioners,  it  appears  that  the  liabilities  of  said  estate 
amount  to  $7,254  75,  that  the  assets  in  the  hands  of  the  ad- 
ministrator amount  to  $3,241  75,  making  a  dividend  of  forty- 
four  and  one-fourth  cents  on  the  dollar,  and  leaving  $31  50  in 
the  hands  of  the  administrator-^and  all  other  claims  rejected, 
which  will  more  fully  appear  by  the  report  of  the  Commis- 
sioners marked  (A.)  which  is  ordered  to  be  recorded  ;  and  on 
the  application  of  the  administrator  it  is  ordered  that  he  pay 
all  the  claims  allowed  against  the  said  estate  in  the  Clerk's  of- 
fice, on  or  before  the  first  Monday  of  March  next,  if  not,  exe- 
cution to  issue  on  each  claim  for  its  proportion  according  to  re- 
port marked  (A.) 

The  administrator  prosecutes  his  writ  of  error  to  reverse 
those  proceedings,  and  all  the  creditors  whose  claims  appear  as 
allowed  in  the  report  of  the  Commissioners  are  made  defen- 
dants to  the  suit. 

The  assignment  of  error  insists  that  the  judgment  is  erro- 
neous— 

I.  Because  there  was  no  notice  given  of  the  time  and  place 
of  the  meeting  of  the  Commissioners. 
?.  Because  the  claims  allowed  were  not  authenticated. 
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3.  Because  the  Commissioners  had  no  authority  to  settle 
and  adjust  the  claims. 

4.  Because  they  did  not  receive  and  examine  the  claims  in 
the  Clerk's  office. 

5.  They  did  not  set  forth  the  sum  allowed  on  each  claim. 

6.  They  did  not  return  under  oath  a  list  of  all  claims,  &c. 
laid  before  them. 

7.  The  decree  of  final  settlement  is  uncertain. 

8.  It  does  not  specify  in  whose  favor,  nor  for  what  sum,  ex- 
ecution may  issue. 

9.  It  is  not  in  conformity  to  the  statute. 

Shortridge,  for  the  plaintiff  in  error. 
B.  F.  Porter,  contra. 

GOLDTHWAITE,  J.— The  proceedings  in  this  case,  so  far 
as  they  relate  to  the  settlement  of  the  estate  by  Commissioners, 
most  probably  had  their  origin  in  consequence  of  some  interest 
which  the  Judge  of  the  County  Court  had  in  the  estate  to  be 
settled,  either  as  counsel  or  otherwise.  We  say  most  proba- 
bly, because  it  is  only  in  such  cases  that  a  Judge  of  the  Circuit 
Court  is  authorized  to  issue  a  commission.  Upon  the  presump- 
tion that  our  supposition  is  correct,  and  because  these  proceed- 
ings if  in  fact  had  under  the  statute  which  will  presently  be  re- 
cited, are  at  present  so  fatally  defective  that  no  judgment  can 
be  rendered  upon  the  record.  We  consider  it  proper  to  state 
what  the  correct  practice  under  this  statute  is,  and  shall  then 
show  in  what  respect  this  record  differs  from  it. 

The  statute  provides,  that  in  all  settlements  hereafter  to  be 
made  by  executors,  administrators  or  guardians,  with  the  Or- 
phans Court,  in  which  the  Judge  of  the  said  Court  may  have 
been  employed  as  counsel,  or  may  otherwise  be  interested  in 
such  settlement,  it  shall  be  the  duty  of  the  said  Judge  to  give 
immediate  information  of  the  fact  to  one  of  the  Judges  of  the 
Supreme  or  Circuit  Court,  who  shall  thereupon  issue  a  com- 
mission to  three  persons  of  the  proper  county,  directing  and 
empowering  them  to  proceed  to  make  said  settlement^  under 
the  .rules  and  regulations  now  prescribed  by  law.  Such  set- 
tlement when  made  as  aforesaid  shall  be  duly  recorded  by  the 
Clerk  of  the  said  Court,  and  shall  have  all  the  force  and  effect 
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of  settlements  made  by  the  Judge  of  said  Orphans'  Court. 

[Dig.  252,  §41,  42.] 

In  Lister  v.  Vivian,  [8  Porter,  375,]  where  the  construction 
of  the  same  statute  was  involved,  we  held  it  necessary  that  the 
commission  issued  by  the  Judge  of  the  Circuit  Court  should 
appear  of  record,  it  being  a  special  authority,  and  the  only 
warrant  for  the  acts  of  the  Commissioners;  and  also  that  its 
existence  and  legality  could  not  be  supplied  by  intendment 
or  inferred  from  a  recital  in  the  minutes  of  the  Clerk  or  in  the 
report  of  the  Commissioners,  but  the  commission  itself  should 
appear,  that  it  might  be  seen  whether  it  furnished  a  warrant 
for  the  acts  done  under  its  authority. 

In  proceedings  subsequent  to  and  under  the  commission, the 
first  step  proper  to  be  taken  is  to  enter  it  upon  the  minutes 'of 
tho  Orphans'  Court,  and  then  the  Commissioners  are  at  once 
invested  with  all  the  powers  and  duties  of  the  Judge  of  the 
County  Court  so  far  as  applicable  or  necessary  to  a  final  set- 
tlement of  the  particular  estate,  and  their  mode  of  proceeding 
with  reference  to  the  estate  will  be  precisely  the  same  as  that 
pursued  by  Judges  of  the  County  Court  in  other  cases. 

In  the  case  of  Lister  v.  Vivian,  it  was  considered  an  open 
question  whether  such  Commissioners  can  render  a  final  de- 
cree, but  we  are  satisfied  they  have  the  same  powers  in  this 
respect  as  the  County  Judge,  under  the  acts  of  1822  and  1830. 
[Dig.  252,  §34,  37.]  This  decree  when  made  ought  to  ascer- 
tain with  precision  the  amount  for  which  a  recovery  is  given 
in  favor  of  each  individual,  and  this  amount  should  be  for  the 
true  dividend  produced  by  a  distribution  of  the  assets  equally 
to  the  creditors,  unless  a  distinction  is  required  to  be  made  in 
favor  of  some  of  the  preferred  debts  under  the  statute,  such 
as  funeral  expenses,  &c. 

Upon  the  rendition  of  such  a  decree  it  might  be  proper  to 
provide  a  stay  of  execution  for  some  short  period  in  order  that 
the  administrator  should  have  the  opportunity  to  pay  the  res- 
pective creditors  without  the  costs  attendant  upon  an  execu- 
tion. On  the  rendition  of  such  a  decree,  and  when  recorded, 
the  Clerk  of  the  County  Court  would  be  authorised  to  issue  ex- 
ecution after  the  expiration  of  the  stay. 

It  will  be  seen  upon  examination  of  the  statement  prefixed, 
that  those  proceedings  do  not  conform  to  the  opinions  now  ex- 
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pressed,  as  the  commission  is  not  set  forth  on  the  record,  not 
is  there  any  decree  in  point  of  fact,  for  the  report  merely  as- 
certains the  debts  allowed,  the  assets  and  the  dividend  which, 
under  the  report,  would  be  coming  to  each,  but  it  is  entirely 
deficient  in  ascertaining  who  the  creditors  are  that  are  entitled 
to  judgment,  and  particularly  in  omitting  to  ascertain  what 
Bank  is  intended  as  the  owner  of  certain  judgments. 

The  report  not  being  entitled  to  any  consideration  as  a  de- 
cree there  was  no  necessity  or  propriety  in  siting  out  a  Wtit  of 
error;  the  proper  remedy  to  prevent  injurious  effects  from  exe- 
cutions is  to  supersede  them  when  irregularly  issued. 

The  writ  of  error  must  be  dismissed,  and  it  would  be  pro- 
dgnt  for  the  Commissioners  to  amend  their  report  and  render  a 
final  decree  in  favor  of  creditors  before  the  latter  seek  to  sue 
out  execution. 


GARY  ET  AL  V.  WOOD. 

1.  Where  an  issue  is  joined  upon  a  suggestion  that  the  sheriff  could,  with  due  dili»- 
gence  have  made  the  amount  of  an  exeeurion,  and  a  general  verdict  returned  in 
favor  of  the  plaintiff,  the  legal  inference  is,  that  the  jury  have  affirmed  the  truth 
of  the  facts  alledged  in  the  suggestion ;  and  if  the  suggestion  is  sufHcient,  a  judg- 
ment may  be  rendered  thereon. 

2.  When  the  judgment  entry  recites  that  an  issue  was  joined,  but  the  record  does 
not  contain  a  plea,  it  will  be  intended  that  the  plea  was  a  mere  denial  of  the  case 
stated  by  the  plaintiff. 

3.  Where  the  service  of  notice  of  a  suggestion  was  effected  on  the  sheriff  only,  and 
ihe  judgment  entry  recites  that  "  the  defendant  came  by  his  attorney,  &c."  and 
a  judgment  is  rendered  on  verdict  against  "  the  defendant,"  the  inference  is,  that 
the  sheriff  is  the  party  against  whom  the  recovery  is  had ;  and  his  sureties  can't 
join  with  him  in  the  prosecution  of  a  writ  of  error. 

This  was  a  suggestion  in  the  County  Court  of  Sumter  by  the 
defendant  in  error  against  Gary,  as  sheriff'  of  that  county  and 
his  sureties,  that  the  sheriff  could,  by  due  diligence,  have  made 
the  amount  of  an  ezecution  issued  from  that  Court  and  placed 
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in  hh  hands,  at  the  suit  of  the  defendant  in  errof  against  John 
Ilillman  for  the  amount  of  one  hundred  and  thirty-one  dol- 
lars damages,  and  thirteen  dollars  and  sixty-eight  cents  costs 
of  suit. 

The  service  of  notice  of  the  suggestion  is  acknowledged  by 
the  sheritf— there  is  no  plea  in  the  record,  but  a  judgment 
was  rendered  as  follows  ; 

«  Whereupon  came  the  parties,  the  plaintiff  by  attorney,  and 
the  defendant  by  his  attorney,  as  well  as  in  his  own  proper 
person,  and  there  also  came  a  jury,  to  wit :  Robert  Arrington 
and  eleven  others,  who  being  sworn  well  and  truly  to  try  the 
issue  joined,  returned  a  verdict  in  these  words,  <  We,  the  jury, 
find  for  the  plaintiff,  and  assess  his  damages  to  one  hundred 
and  sixty-three  93-100  dollars.'  It  is  therefore  considered  by 
the  Conrt,  that  the  plaintiffs  recover  against  the  defendant  the 
sum  of  one  hundred  and  sixty  three  93-100  dollars,  the  damages 
aforesaid,  by  the  jnry  aforesaid  assessed,  together  with  his 
costs  by  him  about  his  motion  in  this  behalf  expended." 

To  revise  this  judgment  a  writ  of  error  has  been  prosecuted 
to  this  Court. 

Bliss  &  Baldwin,  for  the  plaintiff  in  error — 

1.  It  does  not  appear  from  the  record  that  the  writ  of  exe- 
cutiou  named  in  the  suggestion  was  placed  in  the  hands  of 
Gary,  or  that  he  was  sheriff. 

2.  It  does  not  appear  to  have  been  proved  that  the  money 
could  have  been  made  on  the  execution  by  due  diligence.  In 
fact  it  does  not  appear  that  any  of  the  allegations  of  the  notice 
or  suggestion  were  satisfactorily  shown  to  the  Court  or  jury. 

3.  Lastly— the  judgment  is  against  one  only  of  the  defen- 
dants below,  but  which  one  no  where  appears  on  the  record. 

S-TEELE  &  Metcalf,  for  the  defendant. 

COLLIER,  C.  J. — 1.  The  suggestion  of  the  want  of  dili- 
gence on  the  part  of  the  sheriff  expressly  asserts  that  the  exe- 
cution came  to  the  hands  of  Mathias  E.  Gary,  on  the  first  day 
of  April,  1841,  and  that  he  was  then  sheriff  of  Sumter  county. 
In  truth  it  alledges  every  fact  with  precision  which  was  ne- 
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cessary  to  invest  the  Court  with  the  summary  jurisdiction  pro- 
vided by  statute. 

2.  In  respect  to  the  second  point  made  by  the  plaintiff  in 
error,  it  is  insisted  that  it  is  not  enough  that  the  suggestion  be 
complete  in  its  recitals  and  allegations,  but  the  judgment  itself 
must  set  out  every  fact  necessary  to  authorize  the  procedure. 
A  single  remark  in  the  opinion  of  the  Court  in  Curry  v.  The 
Bank  of  Mobile,  [8  Porter's  Rep.  372,]  may  favor  this  argu- 
ment, but  the  subsequent  case  of  Adams  et  al  v.  White,  [2  Ala. 
Rep.  37,]  shows  that  it  cannot  be  sustained.  In  the  latter  case 
the  proceeding  was  a  failure  to  make  the  money  on  an  execu- 
tion, &c.  and  the  judgment  was  by  default.  The  judgment, 
after  reciting  the  appearance  of  the  plaintiff  and  the  default  of 
the  defendant,  states  that,  "  on  motion  and  suggestion  to  the 
Court,  that  the  money  could  have  been  made  by  due  diligence 
thereupon  came  a  jury,  &c.  who  say  they  find  for  the  plaintiff 
the  sum  of,  &c.  The  Court  say,  "  If  the  sheriff"  had  appeared 
and  contested  the  allegations  of  the  suggestion,  the  finding  of 
the  jury,  under  the  authority  of  the  case  of  Curry  v.  The  Bank 
of  Mobile,  [8  Porter,  360,]  might  have  been  considered  suf- 
ficient." 

In  the  case  at  bar,  the  record  does  not  inform  us  what  was 
the  character  of  the  issue  on  which  the  suggestion  was  tried ; 
yet,  in  suits  prosecuted  in  the  usual  mode,  where  the  record 
does  not  impart  information  on  this  point,  it  has  been  repeat- 
edly holden  that  it  will  be  intended  the  issue  was  a  mere  deni- 
al of  the  complaint.  By  analogy,  we  must  infer  that  the  ques- 
tion tried  by  the  jury  was,  whether  the  suggestion  was  true  in 
fact.  Taking  this  to  be  law,  and  the  conclusion  follows  that 
the  verdict  affirms  the  truth  of  every  material  fact  alledged  in 
the  suggestion.  And  issue  being  taken  on  the  suggestion,  it 
must  be  regarded  as  a  {part  of  the  record,  and  the  facts  which 
it  discloses  will  be  quite  as  effectual  to  sustain  the  judgment  as 
if  shown  by  the  entry  of  the  Court  on  its  minutes. 

3.  The  notice  of  the  suggestion  does  not  appear  to  have 
been  given  to  any  other  person  than  the  sheriff  himself,  and 
though  it  was  competent  to  have  rendered  a  judgment  against 
the  sureties  for  the  default  of  their  principal,  [Reid  et  al  v. 
Jackson,  1  Ala.  Rep.  N.  S.  207,]  yet  it  must  be  intended  that 
the  recital  in  the  judgment  entry,  that  the  defendant  came  by 
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his  attorney,  as  well  as  in  his  own  proper  person,  indicates 
the  appearance  of  the  sheriff  only.  In  Catlin,  Peeples  &  Co. 
V.  Gilder's  ex'rs.  [3  Ala.  Rep.  536,]  upon  the  margin  of  the 
judgment  entry,  the  suit  was  stated  against  the  defendants  in 
their  firm  name ;  one  of  the  defendants  only  had  been  served 
with  process,  who  pleaded ;  the  judgment  recited  that  the  par- 
ties came  by  their  attornies,  and  the  jury  were  empannelled  to 
try  the  issue  joined.  The  Court  held  that  the  reasonable  in- 
ference was,  that  they  only  appeared  who  were  parties  to  the 
issue  tried.  To  the  same  effect  is  Puckett  v.  Pope,  [3  Ala. 
Rep.  552  J 

The  defendant,  against  whom  the  judgment  is  rendered,  is 
not  mentioned  by  name,  but  as  the  sureties  did  not  appear,  it 
is  clear  that  they  are  not  parties  to  it.  If  it  could  be  regarded 
as  a  judgment  against  them  it  would  be  erroneous,  for  the 
omission  to  show  by  the  record  that  it  was  proved  to  the  sat- 
isfaction of  the  County  Court,  that  they  were  the  sureties  of 
the  sheriff.     [McRae  et  al  v.  Colclough,  2  Porter's  Rep.  74.] 

If  an  execution  was  issued  on  the  judgment  against  the  she- 
riff and  his  sureties,  it  would  be  entirely  competent  for  the  lat- 
ter to  obtain  a  supersedeas  and  quash  it  on  motion, as  the  judg- 
ment would  not  warrant  such  an  execution.  But  the  sureties 
cannot  join  with  their  principal  in  the  prosecution  of  a  writ  of 
error  to  revise  a  judgment  to  which  they  are  not  parties — and 
for  this  misjoinder  the  writ  of  error  is  dismissed. 


HAZARD  v.  THE  PLANTERS'  AND  MERCHANTS' 

BANK. 

1.  A  note  payable  to  "  the  President  and  Directors  of  the  Planters'  and  Merchants' 
Bank  of  Mobile,"  is  in  its  legal  effect  a  note  payable  to  the  corporation,  and  may 
be  sued  on  as  such. 

Error  to  the  Circuit  Court  of  Mobile. 
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J.  A.  Campbell,  for  the  plaintiff  in  error. 

ORMOND,  J. — This  is  an  action  instituted  by  motion  on 
the  part  of  the  Bank  against  tiie  plaintiflfs  in  error  as  makers  of 
a  promissory  note,  by  which  they  promised  to  pay  the  amount 
for  which  the  note  is  given  to  "the  President  and  Directors  of 
the  Planters'  and  Merchants'  Bank  of  Mobile,"  and  the  ob- 
jection is  that  the  note  is  not  payable  to  the  corporation  nor 
any  proof  that  it  was  the  owner  of  the  note. 

The  corporate  name  of  the  Bank  is  "  The  Planters'  and 
Merchants'  Bank  of  JNIobile,"  and  the  necessary  intendment 
is  that  this  note  is  payable  to  the  corporation.  The  President 
and  Directors  are  those  who  manage  its  concerns, and  it  would 
be  most  unreasonable  to  suppose  that  the  note  was  meant  to 
be  for  their  benefit  as  individuals.  The  case  of  Alston  v. 
Heartman,  [2  Ala.  Rep.  699,]  is  in  principle  like  this,  and  the 
cases  there  cited,  especially  Gilmore  v.  Pope,  [5  Ma3§.  491,j 
expressly  in  point. 

Let  the  judgment  be  affirmed. 


MORRIS  V.  HARVEY. 

1.  Where  a  father  conveyB  all  his  estate  to  his  son,  under  circumstances  which 
possibly  might  lead  to  the  conclusion  that  a  trust  was  intended  for  the  grantor, 
but  the  transaction  is  free  from  fraud,  the  deed  cannot  be  avoided  or  personal 
property  conveyed  by  it  recovered,  in  a  court  of  law. 

2.  If  the  conveyance  under  such  circumstances  express  a  eoBsideration  whioh  was 
^     never  paid,  or  if  the  same  was  in  fact  paid,  these  circumstances  will  not,  as  be- 
tween the  parties  avoid  the  deed. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega  county. 

Detinue  for  a  slave.    The  cause  was  determined  on  a  de- 
murrer to  the  evidence  and  upon  the  general  issue. 
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^  The  evidence  is  stated  at  large,  but  may  be  condensed  into 
the  following  facts: 

Charles  Harvey,  the  plaintiff  in  the  present  action  on  the 
26th  December,  1840,  was  in  custody  of  one  Jeter,  on  a  peace 
warrant,  issued  by  a  Justice  of  the  Peace,  at  the  suit  of  his 
wife.  Jeter  was  specially  deputized  to  make  the  arrest,  and 
two  of  his  sous  had  married  daughters  of  Harvey.  When  be- 
fore the  Justice  of  the  Peace,  Harvey  offered  his  son  Thomas 
as  his  surety,  but  the  Justice  refused  to  take  him,  alledging  he 
was  not  responsible  in  point  of  property.  The  elder  Harvey 
then  said  he  would  make  him  able,  and  calling  on  a  witness 
declared  in  the  presence  of  those  then  there,  as  well  as  in  the 
presence  of  his  son,  that  he  gave  his  son  every  thing  he  had. 
•  The  Justice  continued  his  refusal,  and  another  person  then  pre- 
sent was  called  upon  by  the  elder  Harvey,  but  this  person  de- 
clined to  be  his  surety,  alledging  as  a  reason  that  he  had  seen 
the  wife  of  Harvey,  who  bore  the  marks  of  much  violence. 

On  Sunday  the  27th  December,  both  of  the  Harveys  came 
to  the  house  of  one  Hagerty,  and  informed  him  they  had  been 
there  the  day  before,  to  procure  him  to  be  the  elder  Harvey's 
surety  on  the  peace  warrant— that  the  elder  Harvey  had  bro- 
ken from  Jeter's  custody,  and  they  wished  Hagerty  to  draw 
up  some  instrument  of  writing  conveying  the  real  and  personal 
estate  of  the  elder  to  the  younger  Harvey,  the  former  saying 
he  intended  going  to  Georgia,  and  did  not  wish  his  other  chil- 
dren to  have  any  of  his  property,  or  to  scatter  it. 

Two  deeds  were  then  drawn,  though  one  of  them  was  pos- 
sibly dated  as  of  another  day,  by  agreement  of  both  parties ; 
one  of  these  deeds  was  for  land,  on  which  the  elder  Harvey  re- 
sided, worth  two  or  three  dollars  per  acres ;  the  other,  produ- 
ced in  evidence  at  the  request  of  the  plaintiff,  was  a  release  or 
quit  claim,  dated  the  27th  December,  1840,  executed  by  the 
elder  to  the  younger  Harvey,  for  the  slave  sued  for  and  nine 
others.  The  consideration  named  in  the  deed  is  twelve  hundred 
dollars,  acknowledged  to  be  paid,  or  secured  to  be  paid,  by  the 
releasee  to  the  releasor.  No  money  was  paid  by  the  younger 
to  the  elder  Harvey,  but  it  was  understood  the  former  was  to 
pay  the  debts  due  from  the  latter.  These  debts  were  believed 
not  to  exceed  twenty-five  dollars,  and  there  was  no-proof  that 
the  younger  Harvey  had  paid  any  of  them.     The  slaves  men- 
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tioned  in  the  release,  at  its  execution,  were  worth  thirty-eight 
hundred  dollars. 

The  elder  Harvey,  after  the  execution  of  the  deeds,  started 
for  Georgia,  but  returned  about  three  weeks  afterwards,  and 
was  then  seen  in  custody  of  the  officer,  who  appeared  to  be 
carrying  hira  to  the  jail  of  Montgomery  county. 

A  short  time,  perhaps  a  week,  before  the  deeds  were  thus 
executed,  the  younger  Harvey  called  on  Hagerty,  to  ascertain 
if  he  would  take  Harvey's  mother,  and  let  her  reside  with  him. 
Hagerty  refused,  and  she  was  afterwards  in  the  family  of  one 
of  the  Jeters,  her  son-in-law.  The  younger  Harvey  had  said 
he  had  loaned  to  this  Jeter  some  of  the  slaves  mentioned  in 
the  deed  of  release,  alledging  as  his  reason  for  the  loan,  that 
he  regarded  it  but  right  that  the  other  children  should  share  a 
part  of  the  benefit  of  the  property.  He  had  also  said  that  he 
had  received  a  proposition  through  Hagerty,  from  his  father, 
to  compromise— this  proposition  was,  for  the  younger  Harvey 
to  keep  the  slaves,  and  that  the  elder  should  have  the  land. 
The  younger  Harvey  had  inquired  of  one  Taylor  whether  a 
deed  made  on  Sunday  and  without  consideration  would  stand 
in  law,  saying  this  had  been  urged  upon  him  as  reasons  for  a 
compromise.  The  compromise  was  refused  by  the  younger 
Harvey,  and  his  only  object  in  stating  the  matter  seemed  to  be, 
a  wish  to  ascertain  Taylor's  opinion  upon  the  validity  of  the 
deeds. 

The  elder  Harvey  is  a  man  of  ordinary  shrewdness,  but 
scarcely  so  shrewd  as  his  son;  he  was  between  fifty  and  sixty 
years  of  age  at  the  execution  of  the  deeds,  and  can  neither 
read  nor  write.  The  younger  Harvey  is  a  married  man,  and 
at  the  time  of  the  transaction  lived  about  a  quarter  of  a  mile 
from  the  then  residence  of  his  father;  it  was  not  known  to  any 
of  the  witnesses  that  he  had  ofiered  to  take  his  mother  to  his 
house ;  his  father  is  apparently  without  property,  living  with 
some  person  in  the  neighborhood  of  his  son,  and  is  working 
for  his  subsistence. 

The  slaves  were  not  present  when  the  deed  of  release  was 
executed,  nor  were  they  then  delivered,  nor  at  any  other  time 
within  the  knowledge  of  the  subscribing  witness. 

The  slave  in  controversy  having  been  taken  into  possession 
by  the  younger  Harvey,  was  carried  from  Montgomery  to 
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Talladega  county  and  hired  to  the  defendant.  The  value  of 
the  slave  and  of  his  services,  as  well  as  the  defendant's  refusal 
to  deliver  him  to  the  plaintiff  was  in  evidence. 

To  this  evidence  the  defendant  deinnrred,  and  the  plaintiff 
joined;  thereupon  judgment  was  given  for  the  plaintiff,  which 
the  defendant  now  seeks  to  reverse. 

Chilton,  for  the  plaintiff  in  error,  insisted  that  the  elder 
Harvey  was  estopped  from  disputing  either  the  deed  or  its  con- 
sideration. [16  John.  1 16  ;  Powell  v.  Monson,  3  Mason,  347  : 
Jackson  v.  Ball,  1  John,  cases,  90 ;  Oakley  v.  Bcerman,  21 
Wend.  535  ;  8  Cowen,  406.} 

No  fraud  is  shown — no  means  of  deception  resorted  to— the 
deed  was  made  understandingly,  and  whether  with  or  without 

consideration  is  valid  as  between  the  parties  to  this  action. 

Jackson  v.  King,  4  Cowen,  207 ;  4  Wend.  474.J 

It  cannot  be  pretended  there  was  a  want  of  capacity  in  the 
elder  Harvey  to  make  the  deed.  To  make  such  a  defence  at 
law  the  loss  of  understanding  must  be  entire.  [4  Cowen,  209.] 
Nor  does  the  circumstance  tliat  he  is  unable  to  read  or  write 
vitiate  the  deed,  unless  imposition  could  be  presumed.  [2 
John.  404.] 

The  execution  of  the  deed  on  the  Sabbath  day  does  not  ren- 
der it  void.     [Thompson  v.  Cerner,  9  Cowen,  255.] 

Rice,  contra,  insisted  that  a  jury  would  have  been  author- 
ized to  infer  fraud,  or  at  least  undue  influence,  from  the  cir- 
cumstances in  evidence,  and  either  will  avoid  the  deed  as  be- 
tween the  parties.     [3  Cowen,  537,  571.]      • 

The  consideration  is  falsely  stated,  for  it  is  clear  that  no  mo- 
ney was  paid,  or  secured  to  be  paid.  This  is  a  fraud  on  the 
elder  Harvey. 

In  a  case  of  fraud  the  party  is  not  compelled  to  go  into  equity 
to  rescind  the  conveyance,  but  may  sue  at  law.  [Alexander 
V.  Dennis,  9  Porter,  174;  Swift  v.  Fitzhugh,  9  Porter,  40; 
Mobile  Cotton  Press  v.  Magee,  ib.  679 ;  Hinds  v.  Longworth, 
11  Wheat. ;  Blocker  v.  Burruss,  2  Ala.  Rep.  354.] 

A  deed  of  bargain  and  sale  without  a  consideration  is  void, 
[Church.  Digest,  322,]  and  the  deed  in  this  case  cannot  be  con- 
sidered ill  a  more  favcrable  view. 
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GOLDTHWAITE,  J.— The  right  of  the  defendant  to  demur 
to  the  evidence  does  not  appear  to  have  been  contested  in  the 
Court  below;  if  the  plaintiff  in  this  case  had  refused  to  join  in 
the  demurrer,  it  may  admit  of  doubt  whether  a  joinder  ought 
to  have  been  compelled,  inasmuch  as  the  evidence  offered  to 
impeach  the  deed  for  fraud  is  entirely  parol,  and  also  loose,  in- 
definite and  wholly  circumstantial.  We  mention  it  at  this 
time  for  the  purpose  of  indicating  that  it  has  never  been  held 
by  this  Court,  that  every  case  may  be  withdrawn  from  the 
jury,  and  the  facts  referred  to  the  Court  by  a  demurrer  to  evi- 
dence. 

.  The  defendant  below  insists  here,  that  nothing  whatever  was 
shown  in  evidence  which  can  rightfully  impair  the  title  of  the 
younger  Harvey  to  the  slave  in  controversy ;  and  the  plaintiff 
contends  that  the  deed  is  void  for  fraud  in  its  execution ;  or  if 
it  was  not  fraudulent  that  it  has  no  adequate  consideration  to 
support  it. 

We  have  carefully  examined  the  evidence  again  and  again, 
for  any  fact  or  circumstance  from  which  fraud  might  legally 
be  inferred,  but  can  find  none.  It  is  true  the  plaintiff  is  shown 
to  be  an  illiterate  old  man,  who  can  neither  read  nor  write; 
but  it  is  certain  that  the  deed  was  drawn  at  his  own  request, 
and  that  it  fully  conforms  to  his  wishes,  as  expressed  previous 
to  its  execution.  If  the  deed  was  not  read  to  him  it  cannot  be 
doubted  from  what  the  subscribing  witness  relates,  that  he 
was  fully  acquainted  with  its  contents,  and  intended  it  to  pre- 
vent his  other  children  from  getting  any  of  his  property,  or  from 
scattering  it.  Conceding  that  it  is  possible  the  deeds  were  made 
with  no  intention  to  invest  the  son  with  the  absolute  property 
either  in  the  land  or  slaves,  but  were  intended  to  invest  the  son 
with  the  mere  legal  title  for  the  purpose  of  keeping  the  property 
together  and  protecting  it  during  the  absence  of  the  father,  if  a 
trust  was  thus  created  in  favor  of  the  elder  Harvey,  it  cannot 
be  enforced  at  law,  nor  will  the  trust  operate  as  a  destruction 
of  the  deed.  We  do  not  understand  the  defendant  in  error  as 
insisting  that  the  trust  could  be  used  to  defeat  the  deed,  but 
that  it  is  a  strong  evidence  of  fraud  that  this  trust  was  not  de- 
clared on  the  face  of  the  instrument  itself.  In  answer  to  this 
it  need  only  be  said  that  if  the  conversation  which  is  shown  to 
have  taken  place  between  the  parties  and  the  witness  who 
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drew  the  deeds,  evinces  that  a  trusty  and  not  an  absolute  sale, 
was  intended;  yet  also  ;shows  the  elder  Harvey  intended  to 
convey  the  title  of  his  property  to  his  son,  and  the  deed  is  ef- 
fectual for  that  purpose.  Whether  this  conveyance  was,  as 
between  the  parties,  intended  to  be  governed,  limited  or  other- 
wise controlled  by  a  trust,  is  one  of  the  proper  functions  of  a 
Court  of  Equity  to  inquire.  We  think  there  is  nothing  in  the 
case  to  warrant  the  inference  of  fraud  in  the  execution  of  the 
deed,  and  therefore  it  cannot  be  impeached,  however  inconsis- 
tent the  acts  of  the  grantee  may  have  been  to  the  trust,  if  any 
existed.  [Swift  v.  Fitzhugh,  9  Porter,  39 ;  Taylor  v.  King,  G 
Munf366;  Watt  v.  Grove,  2  Sch.  &  Lef.  501 ;  English  v.  Lane, 
1  Porter,  328.]  The  other  question,  as  to  the  inadequacy  or 
want  of  consideration  is  more  clear,  as  the  current  of  decision 
is  uniform  to  show  that  this  is  not  the  subject  of  inquiry  at  law. 
[Powell  V.  Monson,  3  Mason,  347 ;  Jackson  v.  Bell,  1  John, 
cases,  90;  Oakley  v.  Moerman,  21  W^end.  585;  McCutchen  v. 
McCutchen,  9  Porter,  650.]  i  ■ 

Our  conclusion  is  that  the  judgment  on  the  demurrer  to  the 
evidence  is  erroneous ;  it  is  therefore  reversed  and  the  cause 
remanded. 


BATRE  v.  SIMPSON. 


1.  Where  a  contract  was  made  for  the  purchase  of  ninety  bales  of  cotton,  part 
at  one  price  and  part  at  another,  all  of  which  had  not  been  weighed,  it  must  b« 
regarded  as  an  entire  contract ;  and  if  the  cotton  was  destroyed  before  it  was  all 
weighed,  the  plaintiff  is  not  entitled  to  recover  the  price  of  any  part  of  it.  And 
the  willingness  of  the  purchaser  to  have  taken  less  or  more  than  the  plaintiff 
agreed  to  sell  him,  cannot  change  the  character  of  the  contract. 

2.  Merely  sending  a  delivery  order  for  cotton  on  a  warehouseman  to  the  purchaser 
without  solicitation  on  his  part,  all  of  which  is  not  in  a  dehverable  state,  will  not 
in  the  absence  of  other  proof,  transfer  the  property  so  as  to  put  the  cotton  at  the 
purchaser's  risk. 

3.  Books  of  accounts  kept  by  a  deceased  clerk,  and  6ther  entries  or  memoranda, 
made  in  the  coarse  of  business  or  duty,  by  any  one  who  would  at  the  time  have 
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been  a  competent  witness  to  the  fact  which  he  registers,  are  admissible  evidence ; 
and  where  the  buck  or  memoranda  in  which  the  entry  is  made,  is  lost,  then  a 
copy)  supported  by  the  oath  of  the  party  who  copied  it,  is  admissible. 

WRif  of  Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  assumpsit  by  the  defendant  in  error 
against  the  plaintiff,  to  recover  the  price  of  cotton  sold  and  de- 
livered. The  cause  was  tried  on  the  general  issue.  On  the 
trial  it  was  proved  that  one  Gary,a  cotton  broker  of  Mobile  was 
employed  by  the  defendant  to  purchase  cotton  for  him,  and  on 
Saturday,  the  31st  March,  1838,  applied  to  the  plaintiff,  a  cot- 
ton factor  of  that  city,  to  purchase  of  him  the  cotton  in«[ues- 
tion.  The  plaintiff  exhibited  samples  of  the  cotton  he  had  on 
hand,  and  Gary  agreed  to  take  ninety  bales — for  the  price  of 
which  the  action  is  brought — took  the  marks  thereof,  and  stip- 
ulated the  price  at  sixteen  cents  for  a  part,  and  fifteen  and 
three-fourth  cents  for  the  xes\6,\ie,  per  pound.  The  keeper  of 
the  warehouse  in  which  the  cotton  was  stored  was  present 
when  the  contract  was  made,  and  to  an  inquiry  addressed  by 
Gary  to  the  plaintiff,  stated  that  the  cotton  could  not  be  deliv- 
ered until  Monday,  some  of  it,  or  twenty-four  bales,  had  not 
been  weighed.  In  the  afternoon  of  the  same  day  the  broker 
sent  for  the  samples  of  the  cotton  he  had  agreed  to  take,  and 
they  were  sent  to  him,  together  with  an  order  to  the  ware- 
houseman to  deliver  the  cotton  to  Gary.  The  order  was  re- 
tained by  Gary,without  presenting  it  to  the  warehouseman,  or 
in  any  manner  objecting  to  it. 

The  cotton  in  question  consisted  of  the  crops  or  parts  of 
crops  of  three  or  more  planters,  with  distinct  marks  on  each 
parcel,  and  was  received  by  the  plaintiff  about  three  weeks 
previously  for  sale.  At  the  time  of  its  reception  by  the  plain- 
tiff sixty -six  bales  of  the  cotton  were  weighed  by  the  warehouse- 
man with  whom  it  was  stored,  he  being  a  weigher  of  cotton 
in  Mobile.  The  residue  was  not  weighed  while  in  plaintiff's 
possession,  nor  was  there  any  evidence  of  what  it  weighed. 

The  cotton  was  not  weighed  after  the  bargain  between  Gary 
and  the  plaintiff,  and  the  former  being  examined  as  a  witness 
stated  that  he  had  never'seen  any  table  of  the  weights  of  any 
part  of  the  cotton,  and  that  he  was  not  in  the  habit  when  he 
purchased  cotton,  to  call  for  and  examine  the  weights  previ- 
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ously  ascertained.  On  Sunday  night  next  succeeding  the  con- 
tract, all  the  cotton  was  consumed  by  fire,  before  the  removal 
of  any  part  from  the  warehouse. 

No  part  of  the  purchase  money  was  paid,  but  sales  of  cotton 
were  usually  made  for  cash,  which  was  to  be  paid  in  two  or 
three  days.  Gary  in  his  evidence  stated  that  the  number  of 
bales  was  immaterial  to  him,  that  he  may  have  had  orders  for 
five  hundred  bales  on  that  day,  and  would  have  purchased  a 
greater  or  less  quantity  than  the  ninety  bales,  if  the  prices  and 
quality  suited ;  but  nothing  of  this  kind  was  said  at  the  time 
of  the  contract. 

The  Court  charged  the  jury— 1.  Where  an  agreement  is 
made  by  a  broker  for  the  purchase  of  cotton  upon  an  exhibi- 
tion of  samples,  if  the  cotton  is  ready  for  delivery,  and  an  or- 
der on  the  warehouseman  is  given  by  the  seller  to  the  buyer, 
from  that  time  it  is  placed  at  the  buyer's  risk.  But  if  at  the 
time  of  the  agreement,  it  is  stated  that  the  cotton  cannot  be 
delivered  for  two  days,  and  after  the  broker  left  the  vendor, 
the  latter,  without  being  requested  to  do  so,  in  the  afternoon  of 
the  same  day,  sent  the  delivery  order  to  the  former,  it  forms  a 
contract  for  the  sale  and  delivery  of  the  cotton  to  be  executed 
two  days  thereafter. 

At  the  request  of  the  defendant's  counsel,  the  Court  instruct- 
ed the  jury — 

2.  The  fact  that  part  of  the  cotton  was  weighed  by  the  fac- 
tor, or  his  warehouseman,  at  the  time  of  its  receipt,  did  not 
form  the  criterion  of  the  weights,  unless  the  purchaser  con- 
sented thus  to  receive  it. 

3.  If  the  jury  should  believe,  that  at  the  time  Gary  made  the 
contract,  nothing  was  said  about  the  weights,  and  none  were 
disclosed  to  him,  and  he  agreed  to  purchase  at  a  specific  price 
per  pound,  if  the  cotton  was  destroyed  before  the  weights 
were  ascertained  by  the  parties,  the  loss  must  fall  on  the 
vendor. 

The  defendant's  counsel  prayed  the  Court  to  in^riict  the 
jury  as  follows: 

4.  If  the  contract  was  for  throe  lots  of  cotton  of  specific 
marks,  at  a  certain  ipvice  per  pouncf,  the  cotton  remained  at 
the  risk  of  the  seller  until  the  weights  were  ascertained— this 
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charge  the  Court  gave  with  the  addition  of  the  words  "  as  to 
the  cotton  not  weighed." 

5.  If  the  order  to  the  warehouseman  was  for  all  the  cotton, 
and  a  part  had  not  been  weighed, then  no  recovery  can  be  had, 
unless  a  specific  portion  was  taken  into  possession  upon  the 
delivery  of  the  order.     This  charge  the  Court  refused  to  give. 

6.  If  the  contract  was  for  cotton  of  specific  marks,  and  for  a 
specific  number  of  bales  of  those  marks,  the  entire  quantity 
must  be  delivered ;  and  if,  before  any  portion  was  removed 
and  the  weights  of  all  ascertained,  the  whole  was  destroyed, 
the  vendor  must  sustain  the  loss.  This  charge  the  Court  also 
refused  to  give. 

The  plaintifi"'s  counsel  requested  the  Court  to  charge  the 
jury  as  follows  : 

7.  That  although  at  the  time  the  contract  was  made  for  the 
purchase  of  the  cotton,  the  broker  was  informed  that  twenty- 
four  bales  were  not  weighed,  and  on  that  account  the  whole 
could  not  be  delivered  till  Monday  following;  yet,  if  on  the 
same  evening  the  defendant  sent  for  the  samples,  and  with  the 
samples  the  plaintitf  sent  an  order  for  the  delivery  according 
to  contract,  the  sending  of  the  samples  and  order  to  the  defen- 
dant, and  the  retention  of  the  same  by  him,  may,  or  may  not, 
as  the  jury  think  proper,  be  inferred  by  them  to  be  an  agree- 
ment to  receive  the  cotton  according  to  the  order.  This 
charge. was  given  in  the  terms  in  which  it  was  asked. 

8.  That  if  the  jury  believe  the  cotton  was  weighed  by  a 
competent  public  weigher,  and  they  have  proof  of  those 
weights,  they  are  a  criterion  in  this  case,  although  there  was 
no  express  assent  by  the  defendant.  This  instruction  was  also 
given. 

To  the  charges  given  and  the  refusal  to  charge  as  prayed, 
the  defendant  excepted,  &c. 

Further,  the  plaintiff  proved  that  Graham,  the  weigher  and 
warehouseman  was  dead,  and  his  book  was  destroyed  by  some 
one  of  the  fires  that  occurred  in  Mobile,  and  then  offered  a 
witness  to  prove  that  after  the  destruction  of  the  cotton  a  tran- 
script was  made  by  the  witness  from  the  book  of  Graham ; 
which  the  witness  produced  and  offered  to  read.  To  this  evi- 
dence the  defendant  objected,  but  the  objection  was  overruled 
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and  the  paper  read  to  the  jury;  and  thereupon  he  excepted, 
&c.     All  of  which  exceptions  are  duly  certified. 

A  verdict  being  returned  for  the  plaintiff  for  the  price  of  the 
sixty-six  bales  of  cotton  and  judgment  thereupon  rendered, 
the  defendant  has  prosecuted  his  writ  of  error,  &c. 

Campbell,  for  the  plaintiff  in  error.  The  contract  was  en- 
tire for  the  purchase  of  ninety  bales  of  cotton,  a  part  at  sixteen 
and  the  residue  at  fifteen  and  three-fourth  cents,  and  the  de- 
fendant was  not  obliged  to  accept  any  part  unless  the  whole 
was  tendered  to  him.  [1  Ala.  Rep.  N.  S.  140;  13  Wendell's 
Rep.  358;  22  ib,  658;  11  Eng.  C.  L.  Rep.  256;  16  ib.  247; 
17ib.401.]  If  a  different  principle  were  recognized,  the  defen- 
dant below  might  have  been  compelled  to  accept  any  portion 
of  the  cotton  which  was  delivered,  though  the  withholding  of 
the  remainder  might  change  the  average  price  at  which  the 
purchase  was  made.  » 

The  weighing  was  intended  to  ascertain  the  amount  to  be 
paid  for  the  cotton,  and  the  weights  ascertained  previous  to 
the  purchase  were  not  obligatory  on  the  purchaser — he  had 
never  assented  to  their  correctness.  [6  Cow.  Rep.  254;  7 
Dana  Rep.  58;  6  Pick.  Rep.  280;  14  Wend,  Rep.  31.] 

The  delivery  order  to  the  warehouseman  did  not  transfer 
the  property  previous  to  presentment  or  acceptance.  [Chitty 
on  Con.  115;  7  Gill  and  Johns.  Rep.  406;  10  Eng.  C.  L.  Rep. 
138 ;  2  Comp.  Rep.  441,  443.] 

He  referred  to  his  argument  in  Magee  v.  Billingsley,  3  Ala. 
Rep.  679,  and  cases  there  cited. 

Hopkins  and  Lesesne,  for  the  defendant.  The  contract 
was  not  entire ;  for  the  broker  expressly  states  that  his  pur- 
chase was  not  induced  by  the  exact  number  of  bales  which  he 
agreed  to  take.  [1  Camp.  Rep.  54;  17  Eng.  C.  Rep.  19.] 
His  orders  for  the  day  may  have  amounted  to  five  hundred 
bales  or  more,  and  he  would  have  bought  more  or  less  than 
ninety.  At  common  law,  delivery  is  not  necessary  to  consum- 
mate a  sale ;  and  in  the  present  case  the  sale  was  perfect  as  to 
all  the  cotton  that  was  in  a  deliverable  state  as  soon  as  the  de- 
Uvery  order  was  accepted  by  the  buyer ;  and  this  is  the  law 
even  as  to  the  twenty-four  bales  which  was  unweighed.     [13 
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Pick.  Rep.  173;  20  ib.  280;  Hammond  v.  Anderson,  1  B.  & 
P.  Rep.  68;  Zwinger  v.  Sumada,  7.  Taunt.  Rep.  265.] 

Tlie  defendant's  purchase  was  made  in  reference  to  the 
weights  of  the  66  bales  previously  ascertained,  as  evidenced 
by  the  remark  of  the  warehouseman  addressed  him  at  that 
time ;  for  that  was  such  as  to  have  induced  him  to  insist  upon 
a  reweighing  had  he  desired  it.  If  the  broker  of  the  defendant 
did  not  consider  the  sale  complete,  and  the  property  changed, 
why  did  he  send  for  the  samples  ?  They  could  have  been  of 
no  value  to  him,  but  were  necessary  to  enable  the  plaintiff'  to 
discharge  his  commission. 

It  is  possible  that  by  considering  each  charge  given,  or  refu- 
sal, as  entirely  isolated  from  all  others,  error  may  be  found  in 
the  bill  of  exceptions,  but  such  is  not  the  correct  mode  of  treat- 
ing it.  The  bill  of  exceptions  must  be  considered  as  a  whole, 
and  each  part  of  it  be  allowed  to  explain  and  sustain  the  other, 
if  by  any  reasonable  interpretation  it  may  be  done. 

They  also  cited  their  argument  and  the  opinion  of  the  Court 
in  Magee  v.  Billingsley,  3  Ala.  Rep.  579. 

COLLIER,  C.  J.— The  recital  of  the  evidence  in  the  bill 
of  exceptions  would  seem  to  indicate  that  the  contract  for  nine- 
ty bales  of  cotton  was  entire,  and  that  none  of  them  were  put 
at  the  purchaser's  risk  until  all  were  weighed.  The  charge 
given  in  answer  to  the  third  prayer  of  the  defendant's  counsel 
for  instructions,  which  asserted  that  only  as  to  the  cotton  not 
weighed,  did  the  seller's  risk  continue — and  the  refusal  to  give 
the  two  following  charges  prayed,  clearly  show  the  opinion  of 
the  Judge  to  have  been,  that  the  cotton  which  was  weighed 
might  be  at  the  purchaser's  risk,  although  the  remainder  might 
not  be  in  a  deliverable  state. 

The  entirety  of  the  contract  is  a  question  of  law,  while  the 
terms  in  which  it  was  entered  into  are  referable  to  the  jury 
and  must  be  ascertained  by  them.  Instead  then,  of  underta- 
king to  inform  the  jury  that  the  contract  was  divisible,  the 
Court  should  have  instructed  them,  that  if  the  agreement  was 
to  purchase  ninety  bales  of  cotton  in  a  warehouse  in  Mobile, 
at  the  prices  stated  by  the  witness,  all  of  which  were  not  in  a 
condition  to  be  delivered,  because  all  was  not  weighed,  the 
contract  was  entire  for  the  purchase  of  all  the  cotton,  though 
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there  may  have  been  a  difference  in  the  price,  according  to 
classificafion,  and  the  bales  had  several  distinct  marks  on  them, 
indicating  the  name,  &c.  of  the  planter  who  prepared  them  for 

market. 

* 

In  determining  the  character  of  the  contract,  we  cannot,  as 
argued  by  the  defendant  in  error,  be  influenced  by  the  extent 
of  the  orders  which  the  broker  had  from  his  customers  for  cot- 
ton on  the  day  he  made  the  purchase  in  question.  The  seller 
had  no  connection  with  these  orders,  and  does  not  appear  from 
the  record  to  have  been  aware  of  them.  But  even  if  the  pur- 
chaser had  fully  informed  the  seller  on  this  point,  it  could  not 
change  the  legal  effect  of  the  contract;  this  must  be  ascertain- 
ed from  the  situation  of  the  parties,  the  subject  matter  and  the 
terms  employed  by  them  as  furnishing  the  surest  indicia  of 
their  intention. 

The  sending  the  delivery  order  by  the  defendant  in  error  to  the 
plaintiff's  broker  was  a  gratuitous  act,  and  done  as  it  seems  at 
his  own  suggestion.  The  quo  animo  with  which  it  was  sent 
and  received  does  not  appear ;  and  it  cannot  be  inferred  that 
either  party  intended  thereby  to  perfect  the  sale,  inasmuch  as 
the  situation  of  the  cotton  remained  as  it  was  when  the  contract 
was  made.  Perhaps  the  reasonable  inference  is,  the  delivery 
order  was  sent  merely  to  enable  the  purchaser  to  examine  the 
cotton,  and  after  it  should  be  weighed  to  invest  him  with  the 
right  of  property. 

In  Magee  v.  Billingsly,  [3  Ala  Rep.  698,]  we  say,  "the  or- 
der to  the  warehouseman  to  deliver  all  the  cotton  of  the  plain- 
tiff in  store,  is  not  conclusive  evidence  to  show  a  transfer  of 
right ;  but  the  prima  facie  inference,  from  an  inspection  of  the 
paper  taken  in  connection  with  the  contract,  is  that  the  seller 
intended  to  part  with  the  possession,  as  well  as  the  property, 
in  favor  of  the  purchaser."  In  that  case  it  appeared  that  the 
order  was  received  and  presented  at  the  warehouse,  and  that 
the  contract  was  for  the  "  purchase  of  an  entire  crop  of  cotton 
then  present,  without  reference  to  quantity,  at  a  certain  price 
per  pound,  all  of  which  had  been  weighed  by  a  public  weigher, 
within  seven  days  preceding."  No  stipulation  was  made  for  a 
credit,  but  the  money  was  to  be  paid  when  called  for.  There  the 
cotton  was  in  a  deliverable  state,  and  the  purchaser  authorized 
to  take  the  actual  possession  at  pleasure  j  while  in  the  pre^sent 
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case  the  purchaser  was  informed  that  the  cotton  was  not  all 
weighed,  and  it  could  not  be  deUvered  in  less  than  two  days. 
There  is  a  most  obvious  difference  in  the  cases,  even  upon  the 
Jiypothesis  that  the  order  was  accepted  by  the  broker  of  the 
plaintiff  in  error,  to  enable  him  to  take  the  possession  of  the 
cotton  ;  for  in  the  one  case  it  would  become  operative  immedi- 
ately upon  its  delivery,  and  in  the  other  not  imtil  the  cotton 
had  been  weighed. 

The  first  charge  supposes,  that  although  the  delivery  order 
was  sent  to  the  broker  on  the  day  the  contract  was  made,  it 
did  not  vary  the  contract,  and  that  it  was  still  to  be  executed 
two  days  thereafter.  The  seventh  charge  is  inconsistent  with 
the  first,  and  assumes  that  the  jury  in  their  discretion  may  in- 
fer an  agreement  to  receive  the  cotton,  according' to  the  terms 
of  the  order,  inasmuch  as  it  was  not  promptly  returned  by  the 
broker.  This  inference  we  have  seen  is  not  authorized,  and 
the  latter  instruction  was  calculated  to  induce  a  verdict  not  in 
harmony  with  the  law, 

We  infer  from  the  bill  of  exceptions  that  it  was  shown  to 
the  Court,  that  Graham,  the  weigher  and  warehouseman  was 
dead,  that  the  book,  the  extract  from  which  was  offered  as  evi- 
dence, was  the  one  in  which  he  made  the  entry  of  the  weights 
of  so  much  of  the  cotton  as  was  weighed,  and  that  the  book 
itself  was  destroyed.  These  preliminary  facts  being  establish- 
ed, the  evidence  was  clearly  admissible.  The  principle  is  now 
too  firmly  settled  to  require  argument  or  illustration,  that  books 
of  accounts  kept  by  a  deceased  clerk,  and  all  other  entries  or 
memoranda  made  in  the  course  of  business  or  duty,  by  anyone 
who  would  at  the  time  have  been  a  competent  witness  to  the 
fact  which  he  registers,  are  admissible  evidence.  [2  Phil.  Ev. 
C.  &  H.  ed.  675,  et  post.]  Where  the  book  or  memoranda 
containing  the  original  entry  is  lost,  then  the  rule  which  de- 
clares that  the  next  best  evidence  attainable  shall  be  received, 
makes  the  transcript  from  the  book,  supported  as  it  was  by  the 
oath  of  the  witness  who  transcribed  it  clearly  admissible. 

It  appears  from  the  view  taken,  that  the  Circuit  Court  erred 
in  several  particulars,  which  we  need  not  recapitulate.  The 
very  extended  consideration  given  to  the  law  of  sale  in  Magee 
V.  Billingley,  makes  it  unnecessary  for  us  to  add  more  in  this 
case  than  to  declare  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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1 .  Where  a  notice  was  given  by  a  Bank  that  a  motion  would  be  made  for  judg. 

ment  against  four  persona,  and  a  judgment  was  taken  against  two  only,  and  this 

judgment  set  aside  and  the  cause  continued  and  at  the  next  term  a  judgment 

was  taken  against  all  four,  withcut.any  other  notice,  the  judgment  against  all 

was  erroneous,  because  there  was  no  evidence  that  a  motion  was  submitted  at 

the  first  term  against  the  two  who  were  not  noticed  in  the  first  judgment. 

i 

Error  td  the  Circuit  Court  of  Mobile.  ' 

This  was  a  proceeding  by  motion  in  the  Court  below,  by 
the  Bank  against  WilUam  Crawford,  P.  T.  Harris,  H.  G.  Da- 
vis and  Thomas  L.  Starke,  on  a  note  payable  to  the  Bank. 
At  the  May  term,  liB41,  the  following  entry  was  made: 

Planters^  and  Merchants^  Bank  v.  W.  Crawford  and  P. 
T.  Harris. — Motion  to  set  aside  judgment  at  this  term  and  to 
continue  the  cause.     Motion  granted  and  cause  continued. 

At  the  succeeding  term  judgment  was  rendered  as  follows : 

The  Planters^  and  Merchants^  Bank  of  Mobile  v.  William 
Crawford,  Ptolemy  T.  Harris,  Henry  G.  Dams,  Thomas  L. 
Starke. — This  day  came  the  Planters'  and  iMerchants'  Bank, 
by  its  attorney,  and  moved  the  Court  now  here  for  judgment 
against  William  Crawford,  Ptolemy  T.  Harris,  Henry  G.  Da- 
vis and  Thomas  L.  Starke,  as  makers  of  a  certain  promissory 
note,  &c.  &c.     It  is  therefore  considered,  &c.  &c. 

Among  other  assignments  of  error  are,  "that  the  cause  was 
discontinued  as  to  the  defendants,  Davis  and  Starke." 

Chawfobd,  for  plaintiffs  in  error. 
Gibbons,  contra. 

ORMOND,  J.— In  the  case  of  Broughton  v.  The  State  Bank 
[6  Porter,  48,]  it  was  held  that  if  no  action  is  had  upon  a  no- 
tice that  a  motion  will  be  made  for  a  judgment  at  the  term  to 
which  the  notice  refers  it  had  spent  its  force  and  cannot  be  af- 
40 
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terwards  acted  on ;  and  that  to  authorize  a  judgment  on  the 
notice  at  a  succeeding  term,  it  must  be  submitted  to  the  Court 
-at  the  term  indicated  in  the  notice  and  the  motion  continued. 
yhe  same  point  was  again  thus  ruled  in  Armstrong  v.  Robert- 
son and  Barnwell,  [2  Ala.  Rep.  164.] 

It  appears  from  the  record  that  at  the  May  term  of  the  Court, 
1841,  a  judgment  was  set  aside  and  the  cause  continued. 

The  judgment  which  was  set  aside  is  not  set  out  in  the  record 
«.nd  the  only  description  is  the  motion  to  set  it  aside,  where  it 
is  described  as  a  judgment  of  the  Planters'  and  Merchants' 
Bank  against  W.  Crawford  and  P.  T.  Harris.  From  this  it  is 
a  Just  inference  that  no  judgment  had  been  obtained  at  that 
term  against  the  other  two  parties  to  the  note  and  that  no  mo- 
tion had  been  made  on  the  notice  as  to  them.  The  continu- 
ance of  the  cause  will  doubtless  operate  as  a  continuance  of 
the  motion  as  to  those  against  whom  the  judgment  was  ren- 
dered, but  cannot  have  that  effect  as  to  those  against  whom  it 
does  not  appear  that  any  judgment  was  rendered,  or  any  mo- 
tion made  for  judgment,  as  indicated  by  the  notice. 

The  judgment  was  by  default,  and  it  should  appear  affirma- 
tively in  the  record,  that  all  against  whom  the  judgment  was 
rendered  had  notice  of  the  intended  motion.  It  is  true,  it  is 
stated  in  the  judgment  of  the  Court  that  thirty  days  notice  of 
the  motion  was  proved  to  have  been  given  to  all  the  parties, 
but  this  must  be  held  to  refer  to  the  motion  intended  to  be 
made,  and  which  appears  to  have  been  made  against  some  of 
the  parties  at  the  preceding  term.  If  the  first  judgment  had 
been  abandoned  and  a  new  notice  given  for  judgment  at  the 
term  at  which  a  judgment  was  rendered  against  all  the  parties, 
there  would  be  no  propriety  in  connecting  it  with  the  first 
judgment.  We  can  attain  no  other  conclusion  than  that  the 
notice  referred  to  in  the  judgment  of  the  Court,  was  the  notice 
on  which  the  first  judgment  was  founded. 

As,  therefore,  it  does  not  appear  that  any  notice  was  given 
to  two  of  the  parties  to  the  judgment,  the  entire  judgment  is 
erroneous  and  must  be  reversed.  But  as  it  was  entirely  com- 
petent for  the  party  to  ask  for  judgment  against  any  of  those 
who  had  notice,  the  cause  will  be  remanded  that  the  plaintiff 
'juay  proceed  in  any  manner  he  thinks  proper. 
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QUINN  ET  AL  V.  ADAIR. 

1.  When  a  summary  judgment  is  authorized  upon  a  bond,  the  same  construction  is 
to  be  given  to  the  bond  as  would  be  if  the  recovery  was  sought  by  suit. 

2.  The  statute  requiring  the  appellant  from  the  judgment  of  a  Justice  of  the  Peace 
to  give  bond,  applies  as  well  to  the  piaintifTas  to  the  defendant. 

3.  An  appeal  bond  given  by  the  plaintifT,  conditioned  to  sustain  and  prosecute  the 
appeal  will  not  sustain  a  judgment  against  the  securities  to  it,  the  words  to  pay 
and  satisfy  the  condemnation  of  the  Court,  being  required  by  the  statute  and 
omitted  from  the  condition. 

Whit  of  Error  to  the  Circuit  Court  of  Coosa  County. 

The  questions  made  by  tlie  assignments  of  error  grow  out 
of  the  rendition  of  a  judgment  against  the  securities  of  Quinn 
to  on  appeal  bond.  The  action  was  commenced  before  a  Jus- 
tice in  the  name  of  E.  W.  Quinn,  for  the  use  of  Abner  Quinn, 
against  Adair.  The  Justice  seems  to  have  rendered  judgment 
iB  favor  of  Adair,  the  defendant,for  eighteen  dollars  and  thirty- 
seven  cents,  but  it  does  not  appear  whether  it  was  given  against 
the  real  or  the  nominal  plaintiff,  except  that  the  recitals  of  the 
appeal  bond,  afterwards  given  by  E.  W.  Quinn,  state  the  judg- 
ment as  having  been  rendered  against  him,  but  this  recital  va- 
ries from  the  statement  of  the  Justice  in  giving  the  sum  of  the 
judgment  as  |I38  62.  An  appeal  was  granted  to  the  Circuit 
Court,  and  E.  W.  Quinn  executed  a  bond,  with  Wm.  Z.  Terry, 
W.  K.  Greenwood  and  George  Gray  as  his  sureties. 

This  bond,  after  reciting  the  appeal  of  Quinn  from  a  judg- 
ment in  favor  of  Adair,  for  iSSS  62,  is  conditioned  to  appear  at 
the  n^t  Circuit  Court,  and  then  and  there  to  prosecute  and 
sustain  his  appeal. 

The  case  was  tried  on  the  appeal,  and  judgment  rendered 
in  favor  of  Adair  for  costs  of  suit.  At  the  succeeding  term, 
Adair  produced  the  appeal  bond  sent  up  by  the  Justice,  and 
moved  the  Court  to  enter  judgment  nunc  pro  tunc  against  the 
securities  as  well  as  against  Quinn.  The  Court  granted  the 
motion  by  rendering  the  judgment,  but  signed  a  bill  of  excep- 
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tions  at  the  instance  of  the  plaintiff  and  his  sureties.  The  writ 
of  error  is  prosecuted  to  reverse  this  judgment. 

,  Chilton,  for  the  plaintiflf  in  error,  insisted  that  it  was  error 
to  call  the  securities  into  Court  after  the  final  disposition  of  the 
suit  against  their  principal,  but  however  this  might  be,  no 
judgment  ought  to  have  been  rendered,  because  the  condition 
of  the  bond  is  not  such  as  is  required  by  the  statute,  [Digest, 
260,  §9,]  and  therefore  no  summary  judgment  could  be  given. 
It  may  also  be  questioned  whether  the  ^act  contemplates  a 
bond  to  be  given  by  a  plaintiif  when  he  is  the  appellant. 

Morris,  contra. 

GOLDTHWAITE,  J.— 1.  It  is  contended  by  the  plaintiff 
in  error,  that  the  condition  of  the  bond  is  to  receive  the  same 
construction,  whether  the  remedy  on  it  is  by  suit  or  by  a  sum- 
mary judgment.  In  this  we  entirely  concur,-and  our  opinion 
is,  that  if  the  bond  is  so  defective  as  not  to  warrant  the  judg- 
ment, it  is  immaterial  whether  the  remedy  is  sought  by  suit  or 
motion. 

2.  It  is  also  insisted  that  the  act  authorizing  appeals  from 
the  judgment  of  a  Justice,  and  providing  that  the  appellant 
shall  give  bond  and  security,  does  not  contemplate  the  case  of 
€in  appeal  by  the  plaintiff. 

The  statute  is  in  these  words — any  person  aggrieved  by  the 
judgment  of  any  Justice,  may,  within  five  days  thereafter,  ap- 
peal to  the  next  superior  Court,  sitting  for  his  county,  first 
giving  to  such  Justice  bond  with  good  security  in  double  the 
amount  of  such  judgment,  conditioned  to  prosecute  such  appeal 
to  effect;  and  in  case  he  be  cast  therein  to  pay  and  satisfy  the 
condemnation  of  the  Court.     [Dig.  260,  §9,]  -^ 

This  enactment  is  sufficiently  broad  to  cover  the  case  of  a 
plaintiff,  and  the  only  reason  of  any  force  against  the  practice 
grows  out  of  the  fact  that  the  judgment  in  most  cases  against 
the  plaintiff  is  only  for  the  costs,  which  are  necessarily  small 
in  amount,  and  therefore  the  bond  in  its  penalty  will  not  in  or- 
dinary cases  be  sufficient  to  cover  the  costs  in  the  Circuit  Court. 
We  are  not  called  on  to  determine  the  amount  of  security  af- 
forded by  such  a  bond,  and  in  our  opinion  it  is  as  obligatory 
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on  the  plaintiff  as  it  is  on  the  defendant  to  give  bond  and  secu- 
rity in  case  of  appeal. 

3.  The  judgment  is  next  opposed  for  the  reason  that  all  the 
condition  has  been  fulfilled  by  the  prosecution  of  the  appeal  to 
effect;  and  as  it  does  not  contain  the  further  condition  to  pay 
and  satisfy  the  condemnation  of  the  Court,the  judgment  cannot 
be  sustained. 

We  think  this  objection  is  well  taken.  It  is  impossible  to 
say  that  the  condition  of  this  bond  is  the  same  as  that  required 
by  the  statute— its  only  condition  is  that  the  plaintifi"  shall  pro- 
secute and  sustain  his  appeal;  this  has  been  done,  and  he  has 
been  so  far  successful  as  to  ridhimself  of  the  principal  amount 
for  which  judgment  was  rendered ;  but  independent  of  this,  no 
judgment  ought  to  have  "been  rendered  on  the  bond,  for  its 
want  of  conformity  to  the  statute,  which  is  the  only  matter 
which  can  warrant  a  summary  judgment  on  it. 

For  this  error  the  judgment  of  the  Circuit  Court,  rendering 
judgment  nunc  pro  tunc  against  the  sureties  in  the  bond  is 
reversed. 


STEPHENSON  et  al  v.  MANSONY. 

1.  The  Court  trying  a  cause  may  annex  as  a  condition  on  which  a  new  trial  i« 
granted,  that  the  party  asking  for  it,  pay  costs,  or  that  it  be  granted,  unless  the 
plaintiff  remit  damages,  &.C. 

2.  Upon  a  motion  for  a  new  trial  submitted  by  the  defendants,  the  Court  made  the 
following  order:  "  The  plaintiff  is  hereby  required  to  remit  the  one  thousand 
dollars  damages  assessed  by  the  jury,  or  a  new  trial  is  granted  by  the  Court,  on 
the  payment  of  all  costs."  In  a  short  time  after  the  Court  had  adjourned  for  the 
term,  the  defendants  paid  the  costs.  At  the  second  term  thereafter,  the  plaintiff 
moved  to  strike  the  cause  from  the  docket,  upon  his  releasing  damages— 
Held,  that  the  costs  were  paid  in  due  time,  but  the  plaintiff  should  have  elected 
to  enter  a  remittitur  at  an  earlier  day,  and  the  cause  could  not  now  be  dis- 
missed. ,  J    J-  J 

3.  An  order  declaring  that  a  previous  order  had  been  complied  with,  and  adjudg- 
ing that  the  cause  to  which  it  relates  be  stricken  off  the  docket,  is  not  reviatble 
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on  writ  of  error;  but  if  injustice  results  from  it,  the  appropriate  remedy  is  by 
writ  o{  mandamus. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  trespass  by  the  defendant  in  error 
against  the  plaintiffs,  to  try  the  title  to,  and  recover  the  posses- 
sion of,  certain  real  estate,  situate  in  the  county  of  Mobile,  to- 
gether with  damages  for  its  occupancy.  The  cause  was  tried 
at  the  term  of  the  Court  holden  in  April,  1839,  and  a  verdict 
returned  in  favor  of  the  plaintiff,  that  he  recover  the  posses- 
sion of  the  land  and  one  thousand  dollars  damages.  On  the 
first  day  of  June,  1839,  during  the  same  term,  the  defendant 
moved  the  Court  fojr  a  new  trial ;  in  answer  to  which 
the  Court  made  an  order  as  follows,  viz .  "  In  this  cause 
is  a  motion  for  a  new  trial,  the  plaintiff  is  hereby  required  to 
remit  the  one  thousand  dollars  damages  assessed  by  the  jury, 
or  a  new  trial  is  granted  by  the  Court,  on  the  payment  of  all 
costs." 

At  a  term  holden  in  April,  1841,  the  plaintiff  released  the 
damages  assessed  by  the  jury,  at  the  trial,  and  thereupon  the 
Court  struck  the  cause  from  the  docket,  overruled  the  motion 
for  a  new  trial,  and  awarded  a  writ  of  Habere  facias  posses- 
sionem. This  order  was  made  on  the  motion  of  the  plaintiiT 
submitted  in  April,  1840,  au.d  then  continued. 

To  the  order  striking  the  cause  from  the  docket  the  defen- 
dants excepted.  The  bill  of  exceptions  shows  that  the  plain- 
tiff had  never  released  the  damages,  but  the  defendants  had 
paid  the  costs  of  the  suit  in  July,  1839,  and  that  the  Court  put 
the  plaintiff  to  his  election  either  to  release  the  damages  or  go 
to  trial.  Other  matters  are  stated  in  the  bill  of  exceptions, 
but  are  already  recited  from  the  record  and  need  not  be  here 
repeated. 

Campbell,  for  the  plaintiffs  in  error. 
Stewart,  for  the  defendant. 

COLLIER,  C.  J. — It  is  a  right  incidental  to  all  Courts  in- 
vested with  the  jurisdiction  to  hear  and  determine  causes,  to 
grant  new  trials  so  as  to  promote  justice. 
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This  power,  though  guided  by  certain  rules  which  have  been 
laid  down  from  time  to  time,  must,  of  necessity,  be  to  a  great 
extent  discretional.  An  order  for  this  purpose  may  be  either 
absolute  or  unqualified,  or  may  be  conditional  and  impose  up- 
on the  party  asking  it  the  performance  of  some  act,  or  to  pre- 
vent a  new  trial  it  may  require  the  party  against  whom  the 
motion  is  made  to  renounce  at  his  election,  some  advantage  he 
has  gained.  This  being  the  case  it  will  follow  that  the  order 
first  made  by  the  Circuit  Court  was  entirely  regular. 

The  inquiry  is,  what  does  this  order  require  of  the  respec- 
tive parties,  and  what  are  the  legal  consequences  that  result 
from  it?  To  prevent  a  new  trial  the  plaintiff  is  explicitly  re- 
quired to  release  "the  one  thousand  dollars  damages  assessed 
by  the  jury."  True,  no  time  is  prescribed  within  which  the 
release  is  to  be  perfected,  yet  it  would  seem  that  it  should  be 
made  pending  the  term  of  the  Court;  otherwise,  upon  the  pay- 
ment of  the  costs  by  the  defendants,  the  cause  might  remain  in 
Court  for  an  indefinite  period,  and  upon  being  called  for  trial 
after  repeated  continuances,  at  the  election  of  the  plaintiff  to 
release  damages,  be  stricken  from  the  docket.  But  if  the  fail- 
ure of  the  plaintiff  to  release  the  damages  at  the  term  when  the 
order  was  made,  cannot  be  regarded  as  an  assent  that  the  case 
shall  be  retried,  certainly  its  reinstatement  and  continuance 
without  objection  at  the  succeeding  term  must  have  that  effect. 
The  record  does  not  explicitly  inform  us  that  the  cause  was 
continued  at  the  fall  term  of  1839;  yet  the  payment  of  the 
costs  in  July  placed  it  in  Court  again,  and  it  was  continued  by 
operation  of  law,  up  to  April,  1840,  when  the  motion  was  first 
submitted  by  the  plaintiff  to  strike  it  frpm  the  docket. 

Perhaps  it  may  be  supposed  that  the  defendants  should  first 
have  paid  the  costs,  before  the  plaintiff  could  be  required  to 
release.  The  nature  of  the  order  forbids  such  an  idea.  True, 
the  defendants  would  have  been  liable  to  an  execution  for  the 
costs,  if  the  damages  had  been  released,  but  the  order  only  con- 
templated that  they  should  be  paid  into  court  to  obtain  a  new 
trial.  It  was  uncertain  whether  the  defendants  could  have 
the  case  re-tried  until  after  the  time  had  elapsed  when  the 
plaintiff  might  elect  to  release;  and  having  paid  the  costs  in  a 
reasonable  time  thereafter,  it  seems  to  us  that  they  have  done 
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every  thing  enjoined  upon  them,  to  obtain  the  benefit  of  their 
motion. 

From  this  view  it  results  that  the  cause  was  improperly 
stricken  from  the  docket  of  the  Circuit  Court,  and  if  the  writ  of 
error  authorizes  the  revision  of  the  order  for  that  purpose,  it 
must  be  reversed.  But  it  has  occurred  to  us  to  be  worthy  of 
inquiry,  whether,  in  a  case  like  the  present,  a  writ  of  error 
will  lie. 

A  writ  of  error  is  in  the  nature  of  a  commission  to  the  Judges 
of  the  Court  to  which  it  is  returnable,  to  examine  the  record 
upon  which  the  judgment  or  decree  was  given;  and  lay  at 
common  law  where  a  party  supposed  himself  aggrieved  by 
any  error  in  the  foundation,proceeding  or  judgment  of  a  suit  in  a 
court  of  record.  By  statute  a  writ  of  error  is  given  for  the  re- 
moval of  a  final  judgment  at  law,  or  decree  in  Chancery,  or  a 
final  order  of  the  Orphans'  Court,  &c.  The  order  in  question 
technically  speaking  cannot  be  regarded  as  the  judgment  of 
the  Court  in  the  cause.  It  neither  adjudges  that  the  plaintiff 
has  made  out  his  case,  or  that  the  defendants  have  not  sustain- 
ed their  defence.  It  merely  determines  that  the  plaintiff  had 
complied  with  the  previous  order  of  the  Court,  and  as  a  con- 
sequence, the  judgment  which  had  been  rendered  should  not  be 
set  aside.  In  other  words,  it  only  gave  effect  to  an  order 
which  directed  a  new  trial  should  be  granted,  if  a  plaintiff  fail- 
ed to  do  a  certain  act,  by  declaring  that, that  act  had  been  reg- 
ularly performed.  It  is  only  a  continuation  of  the  first  order 
and  according  to  the  view  we  have  taken,  cannot  be  revised 
on  error. 

The  defendants  are  not,  however,  remediless.  It  is  entirely 
competent  for  them  to  ask  this  Court  to  compel  a  reinstate- 
ment of  the  cause  by  mandamus.  This  is  a  writ,  introduced 
it  is  said,  to  prevent  a  failure  of  justice,  and  ought  to  be  used 
00  all  occasions  where  the  law  has  established  no  specific  rem- 
edy, and  where  in  justice  there  ought  to  be  one.  [5  Com.  Dig. 
31,  etpost',  Ex  parte  Bradsheet,  6  Peters'  Rep.  774  ;  Ex  parte 
Hoy t,  1 3  id.  279 ;  Livingston  v.  Dorgenois,  7  Cranch's  Rep.  477 ; 
Welsh  v.  Mandeville,  7  Cranch's  Rep.  152 ;  Ex  parte  Tarlton, 
2  Ala.  Rep.  N.  S.  35 ;  The  People  v.  The  Mayor,  &c.  10  Wend. 
Rep.  293 ;  The  People  v.  The  Superior  Court  of  the  city  of 
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New  York,  5  id.  144;  Anon.  9  id.  472;  Ex  parte  Nelson,  1 
Cow.  Rep.  417.]  Without  a  particular  review  of  the  cases 
cited,  it  may  be  sufficient  to  say  that  some  of  them  are  perti- 
nent to  show  that  a  mandamus  is  the  appropriate  remedy  for 
the  defendants. 

The  consequence  is  that  the  writ  of  error  is  dismissed. 


FOURNIER  V.  CURRY. 

1.  An  execation  issued  on  a  judgment  which  the  nherifThas  discharged  hy  paying 
I    the  amount  to  the  plaintiff  in  execution  is  not  void  but  may  bo  set  aside  by  the 
,■  defendant  in  execution  as  having  irregularly  issued.     If  he  omits  or  dechnes  to 
do  BO,  no  one  else  can  take  advantage  of  it. 

'   Error  to  the  Circuit  Court  of  Marengo. 

'  Detinue  for  a  slave  by  the  defendant  in  error  against  the 
plaintiff  in  error. 

From  a  bill  of  exceptions  taketi  pending  the  trial,  it  appear- 
ed that  the  defendant  was  the  agent  of  one  James  S.  Divval  of 
of  Pennsylvania — that  the  slave  sued  for  was  purchased  on 
the  17th  February,  1834,  by  William  B.  Duval,  son  of  James 
S.  Duval,  that  the  bill  of  sale  was  taken  in  the  name  of  James 
S.  and  the  purchase  money  paid  by  him,  and  that  after  the 
purchase  the  negro  was  placed  on  the  plantation  of  James  S. 
in  Marengo  county,  where  William  B.  resided. 

It  was  also  proved  that  on  the  29th  June,  1833,  James  S. 
Duval  by  his  agent,  by  dGted  of  that  date  leased  to  William  B. 
Duval  his  plantation  and  slaves  in  Marengo  county,  for  one 
year,  renewable  from  year  to  year  at  the  pleasure  of  the  lessor, 
for  the  consideration  of  natural  love  and  afi'ection,  and  for  the 
further  consideration  of  two  dollars,  payable  at  the  expiration 
of  each  year,  which  was  recorded. 
41 
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Several  witnesses  were  examined  who  lived  in  the  neighbor- 
hood of  the  plantation  of  James  S.  Duval,  where  William  B. 
Duval  resided,  and  proved  that  the  latter  used  and  controlled 
the  property  as  his  own,  and  acquired  credit  from  the  fact  of 
having  it  in  his  possession,  and  that  they  never  heard  of  the 
claim  of  the  father  to  the  property. 

The  slave  sued  for  in  this  action  was  seized  on  the  11th 
April,  1836,  by  the  sheriff,  by  virtue  of  an  execution  against 
Wm.  B.  Duval,  and  sold  on  the  2d  May  after,  and  purchased 
by  the  plaintiff,  who  had  been  the  previous  sheriff  of  Marengo 
county.  There  was  proof  tending  to  show  that  the  plaintiff 
while  sheriff  had  paid  off  the  executions  levied  on  the  slave 
and  afterwards  had  them  issued  and  levied  for  his  benefit. 

The  Court  charged  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  claim  of  James  S.  Duval  was  an  honest  and 
fair  one,  and  not  intended  to  cloak  or  protect  the  property  of 
William  B.  Duval  from  the  payment  of  his  debts,  his  title  to 
the  negro  was  good.  But  if  the  claim  was  founded  in  fraud, 
or  James  S.  Duval  had  so  acted  in  regard  to  the  property  as 
designedly  to  enable  William  B.  Duval  to  commit  a  fraud  up- 
on his  creditors,  then  the  negro  would  be  liable  for  the  debts 
of  the  latter :  and  further,  that  although  they  might  believe 
from  the  evidence,  that  the  plaintiff,  while  sheriff,  had  paid  off 
the  sum  due  on  the  execution,  yet  that  fact  would  not  invali- 
date a  purchase  made  by  him  under  the  alias  executions. 

The  defendant  by  his  counsel  moved  the  Court  to  instruct 
the  jury,  that  if  they  believed  from  the  evidence  that  the  pur- 
chase of  the  negro  by  James  S.Duval,  was  fair  and  honest 
and  that  he  paid  the  purchase  money,  he  had  the  right  to  leave 
the  slave  in  the  possession  of  William  B.  Duval,  for  any  period 
not  exceeding  three  years  without  divesting  his  title  by  such 
possession.  The  Court  admitted  such  to  be  the  law,  and  so 
said  to  the  jury;  but  the  plaintiff  not  having  contended  that  a 
three  year's  possession  had  operated  on  any  title  of  James  S. 
Duval,  and  the  proof  being  contrary,  the  Judge  remarked  he 
would  not  say  to  the  jury,  that  the  principle  applied  to  the 
ca^. 

To  the  charges  given,  and  the  refusal  to  charge,  the  defen- 
dant excepted,  and  a  judgment  was  rendered  for  the  plaintiff, 
from  which  this  writ  is  prosecuted. 
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The  assignments  of  error  question  the  propriety  of  the  char- 
ges given  and  refused. 

Lyon  and  Jones,  for  the  plaintift'  in  error,  insisted  tliat  the 
plaintiff  having,  while  sheriff',  paid  off  the  executions  in  his 
hands,  discharged  the  judgment,  and  that  a  purchase  by  him 
tinder  the  alias  execution  was  void.  [6  Porter,  432;  7  J.  Rep. 
426  ;  3  id.  434  ;  15  id  443  ;  14  id.  87  ;  7  Co  wen,  13  ;  4  Wen- 
dell, 485.] 

That  the  charge  asked  for  should  have  been  given,  and  that 
the  qualification  annexed  to  it  by  the  Court  was,  in  substance, 

a  refusal. 
.u    ,»  ;», 

J.  B.  Clark  and  Manning,  contra,  contended  that  the  mo- 
lion  for  the  charge,  that  if  the  plaintiff,  while  sheriff,  paid  off 
the  execution,  it  could  not  be  afterwards  reissued,  was  not  war- 
ranted by  the  testimony,  and  being  abstract  was  properly  re- 
jected. [1  Ala.  Rep.  584.]  That  admitting  the  sheriff  paid 
off  the  first  execution,  that  would  not  render  the  second  void, 
but  voidable  merely,  and  that  no  one  but  the  defendant  in  ex- 
ecution could  take  advantage  of  it.] 

That  the  refusal  of  the  Court  to  charge  the  jury  in  regard  to 
the  right  to  loan  the  property  for  three  years  without  recording 
it,  could  not  prejudice  the  defendant,  because  the  case  was  put 
to  the  jury  on  the  ground  of  fraud,  and  the  property  had  not 
been  three  years  in  possession  of  the  defendant  in  execution. 
In  support  of  these  views  they  cited  1  Porter,  144  ;  2  S.  and  P. 
Ill ;  6  Porter,  445  5  9  id.  405;  1  Ala.  Rep.  584.] 

ORMOND,  J.— In  the  case  of  Boren  v.  McGee,  [6  Porter, 
432,]  we  expressed  the  opinion,  that  the  sheriff  had  no  power 
to  pay  a  judgment  and  keep  the  execution  open  for  his  own 
benefit.  That  the  defendant  in  execution  could  not  deal  on 
equal  terms  with  him,  armed  as  he  is  with  the  coercive  power 
of  the  law,  and  that  therefore  such  a  traffic  was  forbidden  by 
public  policy,  and  that  such  payment,  so  far  as  it  related  to  the 
defendant  in  execution,  was  a  discharge  of  the  judgment,  who 
had  the  undoubted  right  to  arrest  the  process  and  stop  its  exe- 
cution. The  point  was  distinctly  presented  on  the  record  and 
necessary  and  proper  to  be  decided,  and  having  again  consid- 
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ered  it,  we  are  satisfied  of  its  correctness,  being  supported  by 
reason  and  well  sustained  by  authority. 

In  that  case  the  judgment  was  paid  by  the  sheriff,  the  exe- 
cution reissued  and  levied  on  the  land  of  the  defendant  in  exe- 
cution, which  was  sold  without  objection  by  him.  When  the 
purchaser  brought  his  action  of  ejectment,  to  recover  the  land, 
we  held  that  the  execution  was  voidable  merely,  and  that  the 
purchaser  acquired  a  good  title. 

The  principle  to  be  extracted  from  that  case  is  that  an  exe- 
cution issued  on  a  judgment  thus  discharged  by  the  act  of  the 
sheriff  is  not  absolutely  void,  but  may  be  avoided  by  the  de- 
fendant in  execution ;  and  that  if  he  omits  to  do  so,  the  pur- 
chaser acquires  a  good  title  under  it.  It  is  true  that  some 
stress  is  laid,  in  that  case,  on  the  fact  that  the  purchaser  was 
ignorant  of  the  discharge  of  the  judgment,  but  that  was  not  a 
necessary  element  of  the  decision,  which  turned  entirely  on 
the  question,  whether  the  process  was  void  or  voidable. 

In  this  case  the  objection  is  not  made  by  the  defendant  in 
execution,  but  by  a  third  person,  and  if  it  were  conceded  that 
the  defendant  in  execution,  without  setting  aside  the  process 
for  irregularity,  or  the  sale  made  under  it,  could  raise  this  ob- 
jection in  an  action  by  the  purchaser,  with  notice  that  the 
judgment  had  been  previously  satisfied,  it  would  by  no  means 
follow  that  such  objection  could  be  made  by  a  stranger.  For 
although  the  law  forbids  such  dealings  between  the  executive 
officer  of  the  law  and  the  defendant,  in  execution  from  the  ten- 
dency of  such  acts  to  extortion  and  oppression,  yet  such  an  ad- 
vance of  money  by  the  sheriff  may  not  only  be  fair  and  honest, 
hut  may  have  been  induced  by  the  entreaties  and  promises  of 
the  defendant  himself,  and  exclusively  for  his  benefit.  He 
may  therefore  not  desire  to  avail  himself  of  a  privilege  confer- 
red on  him  by  law  for  his  protection,  and  if  he  does  not  inter- 
pose no  one  else  can. 

In  Woodcock  v.  Bennet,  [1  Co  wen,  737,]  it  is  said  that  the 
definition  of  voidable  process  is,  that  it  stands  good  until  re- 
versed, and  can  only  be  reversed  by  a  party  to  the  suit. 

In  Jackson  v.  Bartlett,  [8  Johns.  361,]  where  an  execution- 
had  issued  a  year  and  a  day  after  the  judgment  without  revi- 
val by  scLja.  it  was  held  to  be  voidable  at  the  instance  of  the 
party  only  against  whom  it  issued.     The  Court  therefore  did 
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Aot  err  in  its  instruction  to  the  jury,  that  the  purchase  of  the 
defendant  in  error,  under  the  alias  execution  was  not  void. 

The  defendant  also  moved  the  Court  to  charge  that  a  slave 
might  be  loaned  in  good  faith  for  any  period  less  than  three 
years,  without  impairing  the  title  of  the  owner,  and  without  a 
registry  of  such  loan.  The  Court  admitted  such  to  be  the  law, 
but  informed  the  jury  that  the  principle  did  not  apply  to  the 
case,  because  three  years  had  not  elapsed  since  the  loan  was 
made. 

It  has  been  frequently  held  in  this  Court,  that  it  is  error  for 
the  Court  to  refuse  a  charge  correctly  asked,  although  it  may 
afterwards  give  the  same  charge  in  substance,  on  the  ground 
of  its  tendency  to  mislead  the  jury. 

I  incline  to  the  opinion  that  the  charge  in  this  case  comes 
within  the  influence  of  those  decisions.  Evidence  had  been 
introduced  to  show  that  the  defendant  in  execution  was  sup- 
posed by  his  neighbors  to  be  the  owner  of  the  slave  in  contro- 
versy, from  having  the  possession, and  acquired  credit  thereby. 
It  was  therefore  vitally  important  to  the  defendant  to  satisfy 
the  jury  that  he  was  in  no  legal  default,  and  that  the  false  cre- 
dit which  it  seems  the  younger  Duval  obtained  from  the  appa- 
rent ownership,  was  owing  to  the  credulity  of  those  who  reli- 
ed on  delusive  appearances.  The  injury  to  the  defendant  by 
the  charge  as  given,  was  probably  as  great  as  if  it  had  been  re- 
fused. Nor  can  I  understand  with  what  propriety  it  could  be 
said  that  the  law  referred  to  did  not  apply  to  the  case,  when 
it  was  by  virtue  of  that  alone  that  the  possession  of  the  youn- 
ger Duval  was  consistent  with  title  in  the  father. 

But  my  brothers  think  the  Court  was  justified  in  limiting  the 
charge  in  the  manner  it  did,  and  placing  the  question  on  the 
ground  of  fraud.  From  this  it  follows  that  there  is  no  error  in 
the  judgment,  and  it  is  therefore  affirmed. 
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1.  When  an  execution  on  a  judgment  has  been  sued  out  within  a  year  and  a  daf 
after  its  rendition,  and  returned  nulla  bona,  it  is  not  irregular  to  issue  another 
execution  after  a  lapse  of  eight  years. 

Appeal  from  a  judgment  of  the  Circuit  Court  of  Mobile, 
quashing  an  execution. 

Campbell,  for  the  appellant,  cited  1  Strange,  100 ;  Hardin's 
Rep.  521. 

Gayle,  contra. 

GOLDTHWAITE,  J.— It  appears  from  the  statement  in 
the  judgment  entry  that  the  appellant  recovered  judgment 
against  the  appellee,  at  the  November  term  for  the  year  1833. 
On  the  24th  June,  1834,  she  sued  out  an  execution  which  was 
returned  7iulla  bona.  An  alias  was  sued  out  the  4th  Janua- 
ry, 1842,  without  scire  facias^  and  quashed  for  that  omission. 

A  statute  connected  with  this  subject  was  passed  in  1S35, 
[Digest,  621,]  and  under  its  influence  it  is  probable  this  exe- 
cution was  quashed.  Its  fourth  section  recites,that  doubts  had 
arisen  whether  a  scire  facias  will  lie  on  a  judgment  when  ex- 
ecution has  not  issued  within  the  year  and  day,  for  remedy 
■whereof  it  was  enacted,  that  on  all  judgments  of  record,  when 
execution  has  not  been  issued  within  a  year  and  a  day,  it  shall 
be  lawful  for  the  plaintiff*  in  any  such  judgment  to  have  scire 
facias  against  the  defendant,  commanding  him  to  appear  at  a 
regular  term  of  the  Court  in  which  such  judgment  is  of  record, 
and  show  cause,  if  any  he  or  she  have,  why  the  plaintilf  shall 
not  have  execution  of  his  or  her  judgment. 

A  previous  section  of  the  same  act  declares  that  when  an 
execution  has  once  issued,  within  a  year  and  a  day,  and  is  re- 
turned without  being  fully  satisfied,  it  shall  be  lawful  for  the 
plaintiflf  at  any  time  thereafter,  to  issue  another  execution  with- 
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out  suing  out  a  scire  facias^  or  other  process  to  revive  it.  The 
act  also  declares  that  no  judgment  shall  be  presumed  to  be  sat- 
isfied when  execution  has  issued  within  a  year  and  a  day,  with- 
out payment  or  satisfaction  entered  of  record,  unless  no'  other 
execution  shall  have  been  issued  for  the  space  of  ten  years. 

It  is  not  important  to  consider  whether  this  statute  is  retro- 
spective or  otherwise,  because  if  it  has  a  retroactive  effect,  this 
case  is  clearly  within  its  terms,  and  if  it  is  not,  it  is  certain'that 
according  to  the  course  of  practice,  the  execution  was  regular- 
ly issued. 

When  the  plaintiff  does  not  sue  but  an  execution  within  a 
year  and  a  day,  he  cannot  afterwards  do  so  without  scire  fa- 
cias; and  the  reason  is,  that  his  delay  induces  a  presumption 
that  some  good  cause  exists  why  he  should  not  proceed ;  but 
no  such  presumption  arises  when  within  that  time  he  has  sued 
out  his  execution  and  it  has  proved  ineffectual  from  any 
cause  whatever,  but  the  more  especially  when  it  is  returned 
nulla  bona. 

Here  all  presumption  of  payment  is  rebutted,  and  the  true 
reason  for  delay  may  be  the  ascertained  inability  of  the  defen- 
dant to  satisfy  the  debt. 

The  practice  in  the  Court  of  King's  Bench  is,  for  the  plain- 
tiff to  continue  his  execution  on  the  roll;  but  these  continuan- 
ces are  entirely  formal,  and  may  be  entered  after  the  issuance 
of  the  second  execution.  [Tidd's  Practice ;  1  Strange,  100  ; 
Craig  V.  Johnson,  Hardin,  520.] 

The  judgment  of  the  Circuit  Court  quashing  the  execution 
must  be  reversed. 
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1,  If  the  proceedings  before  the  Justice  of  the  Peace  in  a  case  of  bastardy,  are  de- 
fective, the  defendant  should  Kiove  the  County  Court  to  quash  them  before  ho 
appears,  and  impliedly  admits  himself  to  be  regularly  in  Court. 

2  The  bond  given  for  the  appearance  of  one  charged  with  being  the  father  of  a 
bastard  child  should  be  made  payable  to  the  Governor. 

3.  Semble — the  bond  entered  into  to  answer  to  a  charge  of  bastardy,  is  binding  up- 
on the  obligors  until  the  case  is  disposed  of,  though  it  may  be  continued  for  sev- 
eral terms.  Be  this  as  it  may,  the  continuance  of  the  case  on  the  defendant's  af- 
fidavit will  keep  it  in  Court  as  to  him. 

4.  The  act  of  1811  as  modified  by  the  act  of  1816,  only  requires  an  issue  and  trial 
by  jury  to  ascertainthe  paternity  of  a  bastard  child,  where  the  reputed  father  de- 
mands  it. 

5.  The  appearance  of  the  reputed  father  is  not  indispensable  to  authorize  the  Court 
to  determine  the  quesiion  of  filiation. 

6.  Under  our  statutes  it  need  not  appear  of  record,  that  it  wasshown  to  the  County 
Court  that  the  bastard  child  was  still  living. 

7.  Notwithstanding  the  remedy  provided  by  statute,  a  direction  in  the  judgment 
against  the  father  of  a  bast«rd  child,  that  an  execution  issue  thereon  for  each  de- 
fault in  the  payment  of  the  sums  adjudged  to  be  paid,  is  regular.  [Collier,  C.  J. 
dissenting  on  this  point.] 

8.  The  mother  of  a  bastard  child  should  not  be  made  a  party  to  a  writ  of  error 
prosecuted  by  the  father,  but  the  Judge  of  the  County  Court,  who  is  considered 
as  the  legal  plaintiff  in  the  judgment,  should  be  made  the  defendant. 

Writ  of  Error  to  the  County  Court  of  Tuscaloosa. 

This  was  a  proceeding  in  bastardy,  commenced  under  the 
statute,  by  the  defendant  in  error  against  the  plaintiff,  in  which 
she  charges  him  with  being  the  father  of  a  bastard  child,  of 
which  she  had  been  delivered  more  than  three  years  previous- 
ly. The  defendant  below  entered  into  a  bond  with  sureties, 
in  the  penalty  of  one  thousand  dollars  for  his  appearance  at 
the  next  term  of  the  County  Court,  and  to  "  abide  and  perform 
such  order  or  orders  as  shall  be  made  in  the  premises,  pursu- 
ant to  the  act  in  such  cases  made  and  provided,"  &c.  The 
condition  of  the  bond  recites  that  Sarah  Davis  is  a  single  wo- 
man, and  that  her  examination,  taken  in  writing  before  the 
Justice  of  the  Peace  who  issued  the  warrant,  established  the 
charge  against  the  accused. 
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At  the  terra  of  the  Circuit  Court  to  which  the  proceedings 
were  relumed,  the  case  was  continued  on  the  affidavit  of  thp 
accused.  At  the  next  term  an  entry  was  made  disposing  of 
tliecase, as  follows:  "Came  the  said  Sarah  Davis,  by  her  at- 
torney, and  the  said  defendant,  the  said  Hugh  Trawick,  being 
called  to  answer  the  complaint  made  herein,  came  not,  and  it 
appearing  to  the  satisfaction  of  the  Court,  by  the  examination 
of  the  said  Sarah  Davis,  that  the  said  complaint  is  true,  and 
that  the  said  defendant  is  the  real  father  of  said  bastard  child. 
It  is  therefore  considered  by  the  Court,  that  the  said  defendant 
be  condemned  to  pay  the  sum  of  fifty  dollars  yearly,  for  the  pe- 
riod often  years,  towards  the  maintenance  and  education  of 
said  bastard  child,  and  that  execution  issue  to  collect  the  said 
several  payments,  and  that  the  said  defendant  pay  the  costs  of 
this  prosecution,"  &c.  The  record  does  not  discover  that  any 
further  order  was  made  in  the  premises. 

Huntington,  for  the  plaintiff  in  error,  contended,  that  the 
Justice  of  the  Peace  before  whom  the  preliminary  proceedings 
were  had,  having  failed  to  examine  the  woman  in  the  presence 
of  the  alledged  father,  and  the  affidavit  before  the  Justice  not 
having  averred  that  the  child  was  then  in  existence,  the  Coun- 
ty Court  erred  in  taking  jurisdiction  of  the  case;  that  the  sta- 
tute requiring  an  issue  to  be  made  up  and  submitted  to  a  jury, 
the  Court  had  no  right  to  try  and  determine  the  question  of 
paternity,  and  that  although  the  plaintiff  in  error  was  not  pre- 
sent, yet  that  something  in  the  nature  of  a  writ  of  inquiry  was 
necessary ;  that  the  Court  erred  in  resting  upon  the  isolated 
testimony  of  the  defendant  in  error — the  credibility  of  such  ev- 
idence being  peculiarly  liable  to  suspicion,  and  more  than  three 
years  having  elapsed  since  the  alledged  birth  without  any  proof 
that  the  witness  had  made  the  charge  during  the  pains  of  tra- 
vail, or  adhered  to  it  up  to  the  time  of  the  trial;  that  the  failure 
to  recognize  the  plaintiff  in  error  to  appear  at  a  subsequent 
term  operated  as  a  discontinuance ;  that  the  Court  erred  in  ren- 
dering its  judgment,  no  iMwe  having  been  found  against  the 
plaintiff  in  error,  and  also  in  ordering  execution  upon  the  judg- 
ment without  an  intervening  bond;  moreover,  that  the  judg- 
ment entry  was  defective  in  omitting  to  state  that  the  then  pre- 
sent existence  of  the  child  was  proved  to  the  satisfaction  of  the 
42 
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Court,  or  any  proof  as  to  age,  sex,  place  of  birth  or  residence 
of  the  child,  whereby  the  same  could,  by  the  said  judgment, 
be  in  any  manner  proved  or  identified. 

In  support  of  which  the  counsel  for  the  plaintiff  in  error  cited 
Aik.  Dig.  Tit.  Bastardy,  76,  77 ;  Isaacs  v.  Judge,  &c.  oStew.  & 
Per.  402  J  Foster  v.  Beaty,  1  Greenl.  304. 

Peck  &  Cjlark,  for  the  defendant,  insisted  that  most  of  the 
errors  assigned  were  rather  ideal  than  real,  that  this  Court  will 
not'look  into  tie  proceedings  before  the  Justice  of  the  Peace, 
or  inquire  whether  they  were  in  conformity  to  law.  That  the 
continuance  of  the  rase  at  the  first  term  of  the  County  Court 
prevented  a  discontinuance,  although  a  new  recognizance  was 
not  then  entered  into.  The  judgment  authorizes  the  person 
entitled  to  receive  the  money,  to  have  execution  upon  default 
in  the  payment  of  any  instalment ;  and  as  to  the  appointment  of 
a  guardian,  that  is  not  properly  a  part  of  the  judgment,  and 
cannot  in  any  manner  affect  it.  They  cited  Manner  v.  Dyer, 
2  Greenl.  Rep.  165. 

COLLIER,  C.  J. — 1.  The  objection  to  the  proceedings  be- 
fore the  Justice  of  the  Peace  issuing  the  warrant  and  taking 
the  bond  of  the  defendant  are  not  now  open  to  examination. 
If  defective  to  such  an  extent  as  to  make  them  voidable,  a  mo- 
tion to  quash  should  have  been  submitted  to  the  County  Court 
at  the  proper  tiuif  ;  anJ  it  is  not  perniissible,  after  the  accused 
has  appeared  and  impliedly  admitted  himself  to  be  regularly 
in  Court,  by  asking  and  obtaining  a  continuance,  to  insist  that 
the  warrant  under  which  he  was  arrested  is  invalid.  [Walker 
V.  Commonwealth,  3  Mar.  Rep.  356;  Schooler  v.  Common- 
wealth, 6  Lit.  Rep.  89.] 

2.  The  statute  does  not  expressly  direct  to  whom  the  bond 
taken  for  the  defendant's  appearance  shall  be  made  payable ; 
yet  as  the  charge  partakes  of  the  character  both  of  a  civil  and 
criminal  proceeding,  we  think  by  analogy  to  the  law  providing 
for  bonds  and  recognizances  which  concern  the  public,  the 
bond  was  properly  made  payable  to  the  Governor.  Such  has 
been  the  decision  in  South  Carolina  on  this  point.  [Commis- 
sioners, &c.  V.  Gahies,  1  Const.  Rep.  459 ;  See  Lake  &  Barron 
V.  The  Governor,  2  Stewart's  Rep.  395.J 
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cord  the  child  was  born  alive  and  still  lives,  although  the  pro- 
ceedings would  appear  more  technical  if  they  contained  such 
a  statement,  yet  its  omission  is  not  fatal.  Proceedings  in  a 
case  of  this  kind  should  not  be  scanned  with  too  much  strict- 
ness, but  it  should  be  rather  intended,  where  the  reverse  is  not 
shown,  that  every  thing  material  was  proved  in  the  County 
Court.  Our  statutes  require  no  declaration  to  be  made  in  that 
Court  of  the  facts  which  are  necessary  to  make  out  the  guilt 
of  the  defendant  as  do  the  laws  of  Maine  and  several  other 
States ;  consequently  the  decisions  vv^hich  have  been  cited  from 
that  State  on  this  point  are  entirely  inapplicable.  There  is  an 
additional  reason  why  it  need  not  appear  of  record  that  the 
child  is  Uving;  it  is  this,  our  statute  provides  "that  if  said  child 
should  never  be  born  alive,  or  being  born,  should  die  at  any 
time,  and  that  fact  suggested  upon  the  record  of  the  County 
Court,  then,  and  from  that  time,  the  bond  aforesaid  shall  be 
void."  Here  a  very  simple  mode  is  provided,  by  which  the 
reputed  father  may  avoid  a  charge  upon  him  by  making  known 
to  the  Court  that  the  object  of  it  has  ceased  to  exist. 

7.  The  statute  does  not  contemplate  an  award  of  execution 
such  as  has  been  made  in  this  case.  It  merely  directs  that  the 
reputed  father  shall  be  condemned  by  the  judgment  to  pay  not 
exceeding  fifty  dollars  annually,  at  the  discretion  of  the  Court, 
towards  the  maintenance  and  education  of  the  child;  and  then 
it  provides  that  the  father  shall  execute  a  bond  with  surely  for 
the  payment  of  that  sum,  which  shall  be  made  payable  to  the 
Court  and  appropriated  under  its  special  order  from  time  to 
time,  so  that  it  be  not  paid  to  the  mother.  This  bond  is  to 
have  the  force  and  effect  of  a  judgment,  and  execution  may 
issue  thereon  as  the  sums  secured  by  it  become  due.  The 
award  of  execution  on  the  judgment  of  the  County  Court  was 
in  my  opinion  unauthorized  by  the  statute ;  the  only  regular 
mode  of  enforeing  obedience  to  such  a  judgment  is  by  an  at- 
tachment to  compel  the  defendant  to  execute  a  bond  with  sure- 
ty to  pay  annually  the  sum  adjudged  to  be  proper  for  the 
maintenance  of  the  child.  The  consequence,  if  my  opinion  ' 
were  to  prevail,  would  be  to  show  that  the  award  of  execu- 
tion is  reversible,  while  the  judgment  itself  would  remain  in 
full  force.  [Johnson  v.  Harvey,  4  Mass.  Rep.  483.]  My 
brothers^  however,  do  not  agree  u'ith  me  on  this  point,  but 
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think  that  although  an  attachment  was  regular,  it  was  compe- 
tent for  the  Court  to  have  ordered  an  execution  also.  We  all 
however,  concur  in  opinion  that  the  writ  of  error  is  irregular 
in  making  the  mother  of  the  bastard  child  a  defendant.  The 
bond  consequent  upon  the  judgment  is  required  to  be  payable 
to  the  County  Court;  and  this,  in  the  absence  of  more  explicit 
legislation  on  the  point,  may  serve  to  show  that  the  judgment 
should  be  considered  to  be  in  favor  of  the  Judge  of  that  Court, 
as  the  representative  of  the  county.  But  if  the  law  were  oth- 
erwise, it  is  certain  that  the  mother  is  not  a  party  to  the  judg- 
ment, for  the  statute  in  express  terms  declares  that  the  money 
shall  not  be  paid  to  her.  She  was  then  improperly  made  a 
party,  and  for  that  cause  the  writ  of  error  is  dismissed. 


f  AYNE  v.THE  MAYOR  and  ALDERMEN  OF  MOBILE. 

1.  A  debt  to  fall  due  in  future  for  services  to  be  afterwards J-endered  maybe  traos. 
ferred  by  assignment  before  the  services  are  rendered,  and  such  transfer,  if  bona 
fide,  will  defeat  an  attachment  subsequently  sued  out  against  the  transferer. 

2.  When  the  answer  of  a  garnishee  discloses  that  another  person  has,  or  claims, 
an  interest  in  the  debt,  such  third  person  should  be  cited  to  appear. 

Error  to  the  County  Court  of  Mobile. 

The  plaintiff  in  error  having  obtained  a  judgment  against 
one  Thomas  R.  Boiling,  upon  which  an  execution  was  return- 
ed «no  property  found,"  made  the  necessary  affidavit  and  sued 
out  process  of  garnishment  against  the  defendant  in  error  as  a 
debtor  of  Boiling. 

The  answer  of  the  corporation  was  made  by  the  Mayor, 
who  states,  that  previous  to  the  service  of  the  garnishment  he,  as 
Mayor,  accepted  an  order  drawn  on  the  corporation  by  Boiling, 
in  favor  of  one  Gwathmey,  for  five  hundred  dollars,  that  sunt 
being  the  amount  fixed  lipon  as  his  compensation  as  one  of  the 


334  ALABAMA. 


Pavne  v.  The  Mayor  and  Aldermen  of  Mobile. 


assessors  of  the  city  for  the  year  1841,  which  order  has  been 
discharged  by  the  corporation  since  the  service  of  the  garnish- 
ment. 

The  Court  rendered  judgment  in  favor  of  the  garnishee. 
From  tliis  judgment  the  plaintiff  prosecutes  this  writ,  and  as- 
signs for  error — 

1.  That  the  debt  was  not  due  when  the  order  was  accepted 
by  the  Mayor. 

2.  That  by  the  charter  the  Mayor  had  no  right  to  accept  or- 
ders on  behalf  of  the  city. 

Lesesne,  for  plaintiff  in  error. 
Stewart,  contra. 

ORMOND,  J. — Neither  of  the  objections  taken  to  this  judg- 
ment can  avail.  If  no  debt  existed  at  the  time  this  garnish- 
ment was  sued  out,  the  interest  of  which  could  be  transferred 
by  Boiling  to  another,  the  objection  would  be  equally  fatal  to 
the  garnishment,  which  will  not  lie  upon  a  possibility  or  con- 
tingency, but  only  upon  a  debt  then  due,  or  to  fall  due.  [Plan- 
ters' and  Merchants'  Bank  y.  Andrews,  8  Porter,  404.]  The 
contract  of  the  corporation  with  Boiling,  was  to  pay  him  five 
hundred  dollars  for  his  assessment  of  the  taxable  property  of  a 
portion  of  the  city,  and  although  performance  of  the  service 
was  a  condition  precedent  to  his  right  to  the  money,  we 
cannot  perceive  how  this  can  affect  his  right  to  transfer  his  in- 
terest before  the  services  were  rendered. 

It  is  quite  unimportant  whether  the  Mayor  had  the  power 
of  binding  the  corporation, by  accepting  the  order, or  not,  as  it  is 
very  clear  that  his  refusal  to  accept  would  not  have  affected  the 
right  of  Gwathmey  to  the  money,  which  did  not  depend  on  any 
act  of  the  corporation,  and  was  only  necessary  to  enable  him 
to  sue  in  his  own  name. 

Upon  this  garnishment  the  only  qustion  was,  whether  Boi- 
ling had  any  right  to  this  money  when  the  garnishment  was 
sued  out,  which,  as  the  answer  of  the  corporation  disclosed, 
was  claimed  by  another,  he  should  have  been  cited  under  the 
recent  statute  of  the  State,  passed  in  1840,  to  contest  his  right 
■with  the  plaintiffin  attachment. 

Let  the  judgment  be  affirmed. 
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LEAVITT  V.  DAWSON  &  FRIOU. 

1.  When  the  Court  improperly  refuses  to  dismiss  a  claim  to  try  the  right  to  proper, 
ty  levied  on  by  an  execution,  and  non-suiis  the  plaintiff  fur  his  refusal  to  pro- 
ceed further  in  the  cause,  this  is  an  error  sufficient  to  reverse  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Coosa  county. 

GOLDTHWAITE,  J.— The  bond  which  the  claimants  in 
this  case  gave,  preparatory  to  the  assertion  of  their  claim,  is 
made  payable  to  the  sheriff,  and  does  not  state  the  description 
of  the  property  levied  on.  It  is  therefore  defective,  and  as  the 
motion  was  made  at  the  first  term,  the  claim  should  have  been 
t  ismissed,  unless  a  sufficient  bond  was  then  executed.  [Brad- 
ford V.  Dawson,  2  Ala.  Rep.  203.]  As  the  plaintifts  were  not 
protected  as  intended  by  the  statute,  they  had  the  right  to  re- 
fuse to  proceed  further  in  the  cause,  and  were  improperly  non- 
suited. • 

It  is  not  important  to  consider  whether  the  term  non-suit  is 
the  most  proper  to  designate  this  mode  of  action  by  the  Court, 
because  the  effect  to  the  plaintiffs  is  the  same  as  a  judgment  of 
of  non  pross,  which  is  the  technical  judgment  in  all  cases  where 
the  plaintiff  refuses  to  proceed  further  with  his  suit.  In  this 
case  his  refusal  to  proceed  was  warranted  by  the  previous  er- 
ror of  the  Court,  and  it  cannot  be  presumed  that  he  has  sub- 
mitted or  consented  to  cease  his  proceedings. 

Let  the  judgment  be  reversed  and  remanded,  in  order  that 
the  claim  may  be  dismissed  unless  a  sufficient  bond  is  given. 
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GIVHAN  V.  DAILEY'S  Admr'x. 

1.  If  one  man  contract  with  another  to  serve  him  as  an  overseer  for  a  year,  and 
dies  before  the  expiration  of  that  time,  his  estate  shall  not  be  liable  to  respond  ia 
damages  for  a  failure  to  serve  for  the  stipulated  period. 

2.  Where  one  man  agrees  to  serve  anothei-  as  an  overseer  for  a  year,  and  in  con- 
sideration  that  he  will  do  so,  the  employer  undertakes  to  pay  a  sum  in  numero, 
the  perform  ance  of  the  entire  service  is  a  condition  precedent  to  the  right  to  re- 
cover wages  ;  and  if  the  overseer  die  during  the  year,  his  personal  representative 
cannot  recover  a  pro  rata  compensation  for  the  period  he  served. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

The  defendant  in  error,  as  the  administratrix  of  William  H. 
Dailey,  deceased,  declared  against  the  plaintiff  in  assumpsit — 

1.  Upon  a  promissory  note  for  the  payment  of  four  hundred 
and  six  94-100  dollars. 

2.  For  services  rendered  by  the  intestate  as  an  overseer. 

3.  For  work  and  labor  done,  &c. 

The  cause  was  tried  by  a  jury,  and  at  the  trial,  the  defen- 
dant below  excepted  to  the  ruhng  of  the  presiding  Judge. 

From  the  bill  of  exceptions  it  appears,  that  evidence  was 
adduced  to  show  that  the  intestate  served  the  defendant  during 
the  year  1838,  as  an  overseer  on  his  farm,  under  a  contract  to 
pay  six  hundred  dollars  for  his  services;  also  "that  intestate 
was  going  on  to  serve  defendant  for  the  year  1839,  upon  the 
same  terms  that  he  did  in  1838,  without  more  special  proof  as 
to  the  nature  of  the  contract,  and  served  about  two  months  and 
died,  the  12lh  March,  1839." 

Upon  this  proof,  the  defendant  requested  the  Court  to  charge 
the  jury,  that  if  they  believed  the  contract  was  entire,  and  that 
the  services  were  to  be  performed  before  the  defendant  was  to 
pay  the  wages  or  salary  to  the  intestate,  and  that  intestate  died 
previous  to  performance,  his  administratrix  was  not  entitled  to 
recover;  and  that  a  part  performance  would  not  authorize  a  re- 
covery pro  rata.  This  charge  the  Court  refused  to  give,  and 
instructed  the  jury  that  the  plaintiff  could  recover  upon  the 
proof  of  the  value  of  the  services  rendered;  to  which  refusal  to 
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charge  and  the  charge  giv«n,  the  defendant  excepted.  A  ver- 
dict was  returned  in  conformity  to  the  cliarge  and  judgment 
thereon  rendered. 

Cook,  for  the  plaintiff  in  error.  The  contract  for  service 
by  the  intestate  was  during  the  year  1839;  no  pan  of  the  sum 
agreed  to  be  paid  him  was  due  until  the  end  of  the  year,  and 
no  recovery  could  be  had  for  a  partial  performance.  Intes- 
tate's death  did  not  confer  upon  his  representative  a  right  of 
action  to  which  he  was  not  entitled.  [Chitty  on  Con.  4  Am. 
ed.  567,  et  post ;  3  Starkie's  Ev.  1765,  note  1 ;  12  John.  Rep. 
165;  Salk.  Rep.  65;  7  Porter's  Rep.  133.] 

BoLLiNG,  for  the  defendant,  cited  Green  v,  Linton  et  al,  7 
Porter's  Rep.  133 ;  McMillan  v.  Wallace,  3.  Stew.  Rep.  185; 
Blair  et  al  v.  Asbury,  4  Porter's  Rep.  435 ;  and  insisted  that 
the  act  of  God  excused  the  intestate  from  a  performance  of  his 
contract  and  entitled  his  administratrix  to  recover  a  pro  rata 
compensation  for  his  services. 

COLLIER,  C.  J. — It  is  an  admitted  principle  of  the  common 
law,  that  where  a  party  engages  absolutely  to  do  an  act,  the 
performance  is  not  excused  by  inevitable  accident,  or  other 
contingency  not  provided  for  by  the  contract  of  the  parties. 
The  rule  is  otherwise  where  the  law  casts  a  duty  on  the  par- 
ty ;  there  the  performance  iihall  be  excused,  if  rendered  impos- 
sible by  the  interposition  of  Providence.  '  [Chitty  on  Con.  4 
Am.  ed.  567,  and  cases  there  cited ;  Shubrick  v.  Salmoud,  3 
Burr.  Rep.  1637;  Parker  v.  Hodgson,  3  M.  &  S.  Rep.  257;  4 
Dane's  Ab.  469;  3  id.  601.] 

In  Perry  v.  Hewlett,  [5  Porter's  Rep.  308,]  the  law  was  ad- 
mitted to  be  as  we  have  stated  it,  yet  it  was  held,  that  a  cove- 
nant to  return  a  slave  hired,  on  a  certain  day  was  discharged 
by  proof  that  the  slave  had  died  before  the  day  without  the 
fault  of  the  hirer.  The  Court  distinguished  between  those  ca- 
ses, where  although  the  act  of  God  caused  a  destruction  of  the 
thing,  yet  its  reparation  was  possible.  Thus,  if  a  lessee  cove- 
nant to  repair  a  house,  its  destruction  by  lightning  will  not  ex- 
cuse a  failure  to  rebuild  ;  but  a  covenant  to  redeliver  the  pre- 
mises to  the  landlord  in  as  good  a  condition  as  the  lessee  re- 
43 
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ceived  them,  will  be  relieved  against  by  showing  that  the  pros- 
tration of  the  trees,  the  only  injury  complained  of,  was  occa- 
sioned by  a  tempest.  [4  Dane's  Ab.  375-6-7-8-9,  382-3;  see 
also  Morrow  v.  Campbell,  7  Porter's  Rep.  41.]  And  the  prin- 
ciple has  been  repeatedly  acknowledged,  that  if  a  party  is  dis- 
abled by  an  act  of  God,  before  breach  of  his  contract,  he  shall 
be  excused  from  the  performance.  Thus,  if  one  man  lend  his 
horse  to  another,  who  promises  to  return  hira  by  a  day  cer- 
tain, or  on  request,  if  the  horse  die  before  the  day,  or  request, 
without  the  borrower's  fault,  the  redelivery  will  be  excused. 
[4  Dane's  Ab.  377 ;  Williams  v.  Lloyd,  Sir  Wm.  Jones'  Rep. 
179;  Hulings  v.  Craig,  Addis.  Rep.  342;  .3  Com.  Dig.  109; 
Newl.  on  Con.  112,  116. J 

The  contract  of  the  intestate  required  his  personal  services 
and-  could  not  be  performed  by  a  substitute,  and  from  its  na- 
ture must  have  been  made  upon  the  implied  condition  that 
health  and  life  permitted  its  performance  ;  such  at  least  is  the 
conclusion  inferrable  from  the  authorities  cited.  But  although 
the  intestate's  death  operated  a  discharge  of  the  contract  for 
service,  it  by  no  means  follows  that  his  administratrix  is  enti- 
tled to  recover  di  pro  rata  compensation  for  the  time  he  served. 
If  the  undertaking  of  the  intestate  was  to  perform  the  duties 
of  an  overseer  on  the  defendant's  plantation  for  the  year  1839, 
and  in  consideration  thereof  receive  at  the  end  of  the  year  six 
hundred  dollars,  then  the  liability  of  the  defendant  to  pay  was 
conditional,  dependent  upon  the  nerfoimance  of  the  intestate's 
contract.  To  entitle  the  plaintifl'  to  recover  it  is  incumbent  on 
her  to  sho^y,  that  every  thing  had  been  done  on  which  the 
right  to  demand  payment  depended.  Cutter  v.  Powell,  [6  T. 
Rep.  320,]  is  a  leading  case  to  this  point.  That  was  an  ac- 
tion of  assumpsit  for  work  and  labor  done  by  the  plaintiff's 
intestate,  to  which  the  defendant  pleaded  the  general  issue. 
The  facts  Were-  these ;  the  intestate  hired  a  second  mate  upon 
a  ship  for  a  voyage  from  Janjaica  to  Liverpool,  his  employer 
subscribed  and  delivered  to  him  a  note  for  the  payment  of 
thirty  guineas,  ten  days  after  the  arrival  of  the  vessel  at  the 
port  of  destination,  "provided  he  proceeds,  continues  and  does 
his  duty  as  second  mate  in  the  said  ship  from  hence  to  Liver- 
pool." The  intestate  entered  upon  the  service  as  agreed,  and 
died  at  sea,  while  the  ship  was  performing  the  voyeige,  having 
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Up  to  that  event  discharged  his  duty  faithfully.  The  Court 
held  that  the  contract  was  entire,  the  defendant's  promise  de- 
pending on  a  condition  precedent  to  be  performed  by  the  intes* 
fate,  and  which  he  should  have  performed  to  have  entitled 
himself  to  receive  any  thing.  Further,  that  the  plaintiff  could 
not  recover  on  a  quantum  meruit,  for  whenever  there  is  an 
express  contract,  the  parties  must  be  guided  by  it,  and  one  par- 
ty cannot  relinquish,  or  abide  by  itj  as  it  may  suit  his  conveni- 
ence ;  and  hence  the  non-performance  of  the  intestate's  part  of 
the  contract,  though  without  his  fault,  prevented  his  adminis- 
tratrix from  recovering  a  pro  rata  compensation.  To  the 
same  effect  are  the  cases  of  Appleby  v.  Dods,  8  East's  Rep. 
300  ;  Smith  v.  Wilson,  id.  437. 

It  has  been  often  decided,  and  may  be  regarded  as  a  settled 
principle  of  law,  th&t  where  one  has  undertaken  to  serve  an- 
other for  a  definite  time,  at  certain  wages,  or  where  an  entire 
contract  has  been  entered  into  for  the  performance  of  a  num- 
ber of^acts,  the  service  or  labor  is  a  condition  precedent  to  the 
right  to  demand  payment;  and  it  is  hot  competent  for  a  party, 
after  having  performed  his  contract  in  part,  causelessly  to  de- 
cline proceeding  further  in  it,  and  recover  upon  a  quantum 
meruit.  Pettigrew  v.  Bishop,  3  Ala.  Rep.  440 ;  Turner  v. 
Robinson,  6  C.  &P.  Rep.  15;  5  B.  &  A.  Rep.  789;  Hulle  v. 
Heightm^n,  2  East  Rep.  145  ;  Ellis  v.  Hamlin,  3  Taunt.  Rep. 
52;  Jesse  v.  Roy,  I  C.  M.  &  R.  Rep.  342;  Sinclair  v.  Bowles, 
9  B.  &  C.  Rep.  92  ;  Roberts  v.  Havelock,  3  B.  &  Ad  Rep.  404; 
Philbrook  v.  Belknap,  6  Verm.  Rep.  383  ;  Hair  v.  Bell,  id.  35; 
Stark  v.  Parker,  2  Pick.  Rep.  267;  Willington  v.  West  Boyl- 
«on,4  id.  103;  Chandler  r.  Thurston,  10  id.  209;  McClure  v. 
Pyatt,4  McC.  Rep.  26;  Byrdv.  Boyd,  id.  246;  Shaw  v.  Turn- 
pike Co.  2  Pennsyl.  Rep.  454;  Rounds  v.  liaxter,  4  Greenl. 
Rep.  454;  McMillan  v.  Vanderlip,  12  Johns.  Rep.  165;  Nor- 
ris  V.  Moore,  3  Ala.  Rep.  N.  S.  676  ;  Brumby  v.  Smith,  id. 
123.] 

There  are  also  a  class  of  cases  which  proceed  upon  the 
ground  that  there  can  be  no  recovery  upon  a  quantum  m.eruit, 
or  general  indebitatus  assumpsit  for  any  thing  done  under  a 
special  agreement,  which  remains  open.  [Hulle  v.  Height- 
man,  2  East  Rep.  145;  VVatkins  v.  Hodges,  &c.  6  H.  &  Johns. 
Rep.  38.    So  there  are  cases  iii  which  it  is  decided  if  the  terms 
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of  the  special  agreement  have  been  performed  on  one  side,  and 
nothing  is  to  be  done  on  the  other  bur  pay  money,  such  pay- 
ment may  be  enforced  by  an  action  oi  indebitatus  assumpsit. 
[Alcorne  v.  West  brook,  I  ^^  il.  Rep-  '17;  Coolc  v.  AJunstone, 
1  li.  &  P.  Rep.  354;  Perkins  v.  Hart,  11  Wheat.  Rep.  237; 
Feeter  v.  Heath,  13  Wend.  Rep.  477;  Way  v.  Wakefield,  7 
Verm.  Rep.  228;  I  ank  of  Columbia  v.  Patterson,  7  Cranch's 
Rep.  299;  Stout  v.  Gallagher,  2  Marsh.  Rep.  160;  Miles  v. 
Moody,  3  S.  &  R.  Rep.  ^\l.^  There  are  also  cases  in  which 
work  has  been  done  or  goods  supplied  under  a  special  agree- 
ment, but  not  in  conformity  thereto,  and  yet  the  payment  of  a 
proper  equivalent  is  enforced  by  action,  because  the  defendant 
has  retained  aj)d  enjoyed  the  benefit  of  that  which  was  actu- 
ally done.  [Farresworth  v.  Gerrard,  1  Camp.  Rep.  38;  Read 
V.  Rann,i  0  B.  &  C.  Rep.  440;  Linningdale  v  Livingston,  10 
John.  Rep.  36;  Raymond  v.  Bearnard,  12  id.  274;  Goodrick 
V.  Lafflin,  1  Pick.  Rep.  57 ;  Fitch  v.  Sargeant,  1  Ham.  Rep. 
352;  Wadleigh,v.  Sutton,  ti  N.  Hamp.  Rep.  15;  Haywood  v. 
Leonard,  7  Pick.  Rep.  isi;  Smith  v.  i  roprietors  of  Meeting 
House  in  Lowell,  8  id.  i78;  Merrill  v.  J. and  0.  Rail  Road  Co. 
16  Wend.  Rep.  586.]  And  under  some  circumstances  one 
party  has  been  permitted,  even  while  the  special  contract  re- 
mains open,  to  put  an  end  to  it,  and  sue  for  what  has  already 
been  done  under  it,  upon  a  quantum  meruit.  [Withers  v. 
Reynolds,  2  B.  &  Ad.  Rep.  88 ^ ;  Planche  v.  Colburn,  8  Bing. 
Rep,  14;  Gary  V.  Hull,  11  John.  Rep.  441;  Danforth  v.  Dewey, 
3  N.  Hamp.  Rep.  79;  Shaw  v.  Lewistowu  T.  Co.  3  Pennsyl. 
Rep.  445.] 

We  have  seen  that  the  death  of  one  of  the  parties  will  not 
rescind  an  entire  contract,  the  performance  of  which  was  ne- 
cessary to  entitle  him  to  demand  the  payment  of  money,  so  as 
to  authorize  his  personal  representative  to  recover  upon  a 
quantum,  meruit.  The  rescission  of  the  contract,  where  nei- 
ther party  is  in  fault,  or  it  is  not  provided  for  by  its  terms,  as 
a  general  rule,  requires  the  assent  of  both  parlies.  [Chitty  on 
Con.  4  Am.  ed.  572-3-4.] 

None  of  the  principles  we  have  stated  in  regard  to  special 
contracts,  or  conditions  precedent,  show  that  they  are  abroga- 
ted or  dispensed  with  by  death,  as  to  the  party  who  was  to  do 
the  prior  act.     True  if  there  has  been  a  part  performance,  by 
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doing  labor  or  furnishing  goods,  the  party  who  is  in  defanH  for 
not  completing  his  nnderiaidng,  may  recover  of  the  other  in 
indebitatus  assumpsit,  if  he  has  rec^ved  and  retained  a  ben- 
efit; for  the  acceptance  and  enjoyment  of  that  which  is  valu- 
able, forms  a  new  consideration,  for  which  the  law  implies  a 
promise  to  pay.  But  this  principle  does  not  apply  to  cases 
like  the  present  where  a  party  agrees  to  render  service  for 
a  definite  time,  for  a  sum  in  numero,  to  be  paid  at  the 
expiration  of  that  time.  Here  the  rendition  of  /.he  ser- 
vice according  to  the  contract  is  indispensable  to  the  right 
to  compensation,  and  the  benefit  derived  is  neither  visi- 
ble or  tangible,  as  it  is,  where  one  does  work  on  a  house,  &c. 
or  supplies  part  of  a  lot  of  goods.  In  McMillan  v.  Vanderlip, 
[12  John.  Rep.  165,]  the  plainiitf  agreed  to  work  for  the  de- 
fendant ten  and  a  half  months  and  spin  yarn  at  three  cf  nis 
per  run;  and  afterwards  left  the  service  of  the  defendant,  and 
brought  an  action  against  him  for  spinning  eight  hundred  and 
forty-five  runs  of  yarn  at  three  cents /?er  run;  it  was  held  that 
the  plaintiff's  contract  was  entire,  and  must  be  performed  as  a 
condition  precedent  before  he  could  maintain  an  action  against 
the  defendant  for  the  price  of  his  labor. 

It  is  supposed  by  the  defendant's  counsel,  that  this  Court,  in 
Greene  v.  Linton  et  al.  |7  Poter's  Rep.  13.3.J  determined  that 
it  was  competent  for  a  party  who  was  prevented  by  sickness 
from  performing  a  year's  labor,  according  to  his  contract,  to 
recover  a  compensation  pro  rata  for  such  time  as  he  had  ren- 
dered service.  In  that  case  the  Court  say,  «*  If,  by  the  contract 
of  the  parties,  the  plaintiff  has  stipulated  absolutely,  that  he 
will  serve  the  defendant  for  twelve  monihs,  and  the  service 
for  the  whole  time  is  a  condition  to  be  performed  before  he 
can  be  entitled  to  any  compensatioii,  there  is  an  end  of  the 
case;  because,  by  his  own  staten;ent,  he  admits  that  during  a 
portion  of  tne  time,  he  did  not  render  the  services  contemplated 
by  the  agreement."  The  Court  was  of  opinion  that  the  nature 
of  the  contract,  the  object  of  it,  and  the  intention  of  the  parties, 
indicated  that  a  complete  performance  was  not  a  prerequisite 
to  the  plaintifi'?s  right  to  recover  a  proper  equivalent  for  his 
services;  that  as  the  plaintiff  did  work  in  the  blacksmith  shop, 
the  profits  derived  from  which  were  susceptible  of  exact  esti- 
mation, the  acceptance  and  appropriation  of  those  profits  form- 
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ed  ^  consideration  from  which  the  law  would  imply  a  prom- 
ise to  pay.  Much  additional  reasoning  is  employed,  but  what 
we  have  said  will  sufficiently  show  that  the  case  does  not  sus- 
tain the  position  for  which  it  was  cited. 

In  the  case  at  bar,  the  Court  eried  in  refusing  to  charge  the 
jury  that  if  the  intestate's  contract  was  entire,  and  according  to 
the  stipulation  of  the  parties  was  to  be  performed  zw  toio  be- 
fore the  defendant  became  liable  to  pay  his  wages,  the  plaintiff 
could  not  recover  without  proof  of  a  complete  performance. 
The  intestate's  services,  up  to  the  time  of  his  death,  were  not 
susceptible  of  appreciation,  and,  besides,  were  accepted  with 
the  express  understanding  that  they  would  be  continued 
throughout  the  year. 

However  just  it  might  be  to  permit  recoveries  in  all  eases 
where  the  party  to  be  paid  has  been  prevented  from  perform- 
ing his  contract  by  death,  we  cannot  modify  the  agreement  of 
parties  so  as  to  effect  such  a  result.  We  must  execute  them 
as  they  have  been  made,  according  to  those  principles  which 
have  been  sanctioned  both  by  time  and  authority. 

We  have  only  to  add  that  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded. 


RYLAND  V.  BATES. 


1.  In  a  suit  by  the  assignee  against  the  assignor  of  paper  not  mercantile,  il  is  ne- 
cessary to  aver  in  the  declaration  that  suit  was  brought  against  the  maker  to  the 
first  Court  after  the  maturity  of  the  note  to  which  suit  could  be  brought,  or  an  ex- 
cuse  for  not  bringing  it. 

Error  to  the  County  Court  of  Mobile. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error,  as 
indorser  of  a  promissory  note  for  thirty-six  hundred  dollars, 
executed  by  McRae  and  Laing  to  the  plaintiff  in  error,  and  by 
him  indorsed  to  the  defendant  in  error.  "  '"^"'"'^ 
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The  first  count  of  the  declaration  does  not  charge  that  suit 
was  brought  against  the  maker  of  the  note  to  the  first  Court 
to  which  it  could  be  brought  after  the  maturity  of  the  note,  or. 
aver  any .  excuse  for  not  bringing  suit,  but  charges  that  when 
the  note  became  due  it  was  presented  to  the  maker  for  pay- 
ment, and  that  notice  of  the  non-payment  was  given  to  the  in- 
dorser.  To  this  count  there  was  a  demurrer  which  the  Cpurt 
overruled.  ,  •    .  •  . 

The  judgment  of  the.  Court  on  the  demurrer  is  now  assigned 
for.  error.  •         .  . 

Campbell,  for  plaintiff  in  error. 

•  John  Gayle,  contra,  to  maintain  the  judgment  of  the  Court 
below,  insisted  that  the  statute  which  required  the  maker  ofa 
note  to  be  sued  to  the  first  Court  after  the  maturity  of  the  note 
and  a  return  by  the  sheriff  of  «  no  property,"  in  order  to  charge 
the  indorser,  did  not  operate  on  the  contract,  but  on  the  parties 
to  it.  It  conferred  certain  privileges  on  defendants  and  impo- 
sed certain  duties  on  plaintiffs,  as  conditions  to  be  complied 
with  before  the  Court  could  be  called  on  to  enforce  the  con- 
tract. That  it  was  analagous,  to  the  statute  of  frauds  and 
limitations,  which  did  not  change  the  contracts  on  which  they 
operated,  but  were  matters  of  defence. 

This  he  insisted  was  the  character  of  this  statute,  and  that 
the  omission  to  sue  the  maker,  as  the  statute  required,  was 
matter  of  defence.  He  cited  1  Chitty  PI.  256, 332 ;  Minor,  25 1 ; 
1  Stewart,  51. 

ORMOND,  J. — The  statute  by  which  this  question  must  be 
decided,  makes  all  contracts  assignable,  and  gives  to  the  assignee 
the  right  to  sue  in  his  own  name,  "provided  suit  be  brought  to 
the  first  Court  of  the  county  where  the.maker  resides,  to  which 
suit  can  be  brought,  and  if  he  shall  fail  to  sue  the  maker  to 
the  first  Court  as  herein  provided  for,  the  indorser  shall  be  dis- 
charged from  liability  unless  suit  shall  be  delayed  by  his  con- 
sent."    [Aik.  Dig.  330.] 

The  previous  section  of  this  law  had  declared  that  bills  of 
exchange,  foreign  and  inland,  and  promissory  notes  payable 
in  bank,  should  be  governed  by  the  rules  of  the  law  merchant, 
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and  we  think  it  cannot  admit  of  a  serions  doubt,  that  the  con- 
tract of  an  indorser  of  mercaniile  paper,  or  that  of  an  assignor 
of  paper  not  mercantile,  is  conditional,  and  that  to  establish 
his  liability,  the  condition  must  be  shown  to  have  been  per- 
formed. The  liability  of  an  assignor  of  paper  not  mercantile, 
is  not  an  absolute  one,  to  be  defeated  if  the  assignee  does  not 
bring  suit  against  the  maker  as  required  by  the  statute,  but  is 
dependent  on  the  performance,  by  the  assignee,  of  the  condi- 
tion. 

The  bringing  suit  as  required  by  the  statute,  where  no  ex- 
cuse exists  for  the  omission,  is  a  condition  precedent  to  the 
right  of  the  assignee  to  recover,  and  must  therefore  be  averred 
in  the  declaration. 

We  are  unable  to  perceive  the  difference  between  the  case 
of  an  assignor  under  the  st4ute,  and  that  of  an  endorser  under 
the  law  merchant,  as  it  respects  this  question,  and  it  would  be 
quite  as  proper  to  permit  a  recovery  against  the  latter  where 
there  was  no  averment  of  demand  and  notice,  as  against  the 
former,  when  no  suit  vvas  averred  to  have  been  brought,  or  ex- 
cuse offered  for  not  bringing  it. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


SAMPLE  ET  ALS  v!  ROYALL. 

1.  No  summary  preceedings  by  motion  can  be  sustained  against  a  sherifTand  bis 
securities  for  failing  to  return  a  writ  of  capias  ad  respondendum.  The  act  of 
1821,  requiring  sheriffs  to  return  ail  writs  and  executions  three  days  before  the  term 
to  which  they  are  returnable,  does  not  impose  any  new  penalties,  and  none  but 
the  common  law  liabihties  then  existed  for  failing  to  return  an  ordinary  writ. 

Writ  of  Error  to  the  Circuit  Court  of  Autauga  county. 

This  is  a  summary  proceeding,  by  motion,  against  a  sheriff 
and  his  securities,  for  failing  to  return  a  writ  of  capias  adres- 
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pondendum.  The  defendants  demurred  to  the  notice  and  their 
demurrer  being  overruled  they  pleaded  over,  and  a  verdict  was 
found  against  them,  on  which  judgment  was  entered.  The 
judgment  entry  discloses  all  the  facts  and  circumstances,  from 
which  the  jurisdiction  of  the  court  is  to  be  supported  or  denied. 
The  writ  of  error  is  prosecuted  by  the  sheriff  and  his' securi- 
ties to  revise  this  judgment,  and  the  assignments  of  error  ques- 
tion the  jurisdiction  of  the  court  to  entertain  the  motion. 

Hayne,  for  the  plaintiff  in  error,  insisted  that  none  of  the  le- 
gislation subsequent  to  the  act  of  1821, [Digest  279,  §11 Q,]  gives 
any  summary  proceeding  against  a  sheriff  or  his  sureties  for 
such  a  default  as  this.  The  act  of  1S21  was  intended  solely  to 
give  a  new  return  day,  and  ought  not  to  be  so  construed  as  to 
confound  the  remedies  on  executions,  with  those  upon  ordina- 
ry writs. 

Elmore,  contra,  contended  that  the  several  acts  giving  sum- 
mary remedies  against  sheriffs  are  remedial  in  their  nature, 
and  ought  therefore  to  be  construed  so  as  to  advance  the  rem- 
edy and  repress  the  mischief. 

The  act  of  1821,  provides  that  a  sheriff  failing  to  return  a 
writ  or  execution  three  days  before  Court,  shall  be  liable  to 
all  the  penalties  of  the  laws  then  in  force  for  failing  to  return 
any  writ  or  execution. 

This  must  be  construed  to  give  the  same  remedy  for  failing 
to  return  a  writ,  as  then  existed  for  failing  to  return  an  execu- 
tion; because  the  intention  to  give  some  remedy  by  this  act  is 
evident  from  its  terms. 

GOLDTHWAITE,  J.— We  are  clear  in  the  opinion  that 
this  judgment  caimot  be  sustained.  The  act  of  1821,  under 
which  the  proceedings  were  instituted,  is  in  these  words — 
"It  shall  be  the  duty  of  the  sheriffs  of  the  several  counties  in 
this  State  to  return  all  writs  and  executions  to  the  Clerk's  of- 
fice from  which  they  shall  issue,  at  least  three  days  previously 
to  the  term  of  the  Court  to  which  they  shall  be  returnable;  and 
if  any  sheriff  shall  fail  to  return  any  writ  or  execution  accord- 
ing to  the  provisions  of  this  act,  he  shall  be  liable  to  all  the 
penalties  provided  by  the  laws  now  in  force  for  failing  to  re- 
44 
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turn  any  writ  or  execution  to  the  first  day  of  the  term  of  the 
Court  in  which  they  are  returnable.     [Digest,  279,  §119.] 

This  act  does  not  give  any  new  remedy  against  the  sheriff; 
the  sole  change  intended  was  in  the  return  day  of  writs  and 
executions,  which  was  provided  to  be  three  days  previous  to, 
instead  "of  the  first  day  of,  the  Court. 

We  cannot  perceive  that  there  is  any  foundation  in  the 
terms  used  by  the  act,  for  the  supposition  that  the  legislature 
intended  to  give  the  same  remedy  on  writs  as  then  existed  for 
failing  to  return  executions  ;  to  construe  the  act  in  this  manner 
would  be  to  give  a  remedy  which  was  not  authorized  by  the 
then  existing  laws,  and  consequently  would  make  the  sheriff 
liable  to  an  additional  penalty,  in  direct  opposition  to  the 
words  of  the  act. 

Let  the  judgment  be  reversed. 


DODGE  &  McKAY,  surviving  partners,  v.  McKAY  AND 

McDonald. 

1.  Where  parties  entered  into  a  covenant  by  which  they  agreed  to  submit  certain 
matters  to  arbitration,  and  each  stipulated  to  perform  particular  duties  conse- 
quent upon  the  making  of  the  award  ;  it  is  enough  for  the  party  suing  for  a 
breach  of  covenant,  to  allege  a  performaiire  of  every  specific  duty  enjoined  by 
his  part  of  the  contract,  notice  to  the  defendant  that  the  award  was  made,  and 
that  he  refused  to  comply  with  his  engagement. 

2  Where  an  action  is  brought  upon  a  covenant  to  submit  to  arbitration,  alledging 
a  failure  by  the  defendant  to  perform  an  act  which  he  had  stipulated  to  do  when 
the  award  was  made,  the  defendant  is  not  entitled  to  oyer  of  the  award ;  but  if  it 
is  craved  and  granted,  the  plaintiff  cannot  insist  on  error,  that  it  was  not  regular- 
ly grantable. 

3.  Upon  a  demurrer  to  the  declaration,  its  sufficiency  cannot  be  determined  by  a 
reference  to  the  indorsement  on  the  writ  or  other  part  of  the  record. 

4.  Where  a  partnership  sues  upon  n  covenant  executed  in  the  firm  name,  they  ad- 
mit that  it  is  their  deed,  and  the  defendant  cannot  be  allowed  to  object  that  it  is 
invalid,  because  a  seal  has  been   used  by  one  of  the  partners  to  bind  his  co- 

.    partners. 
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Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  covenant  by  the  plaintiffs  in  error, 
and  David  C.  Kolb,  their  deceased  partner.     The  declaration 
contains  three  counts.     The  first  is  upon  a  writing  under  seal, 
entered  into  between  the  plaintiffs  and  a  firm,  trading  under 
the  style  of  Kolb  &  iMcKay,  and  John  McKay  as  principal,  and 
Hugh  McDonald  as  his  surety.     By  this  writing  it  is  alledged 
that  John  McKay  and  Hugh  McDonald,  in  the  characters 
aforesaid,  did  agree  to  give  their  promissory  note,  payable  to 
the  plaintifls,  twelve  months  from  the  date  thereof,  for  what- 
ever sum  certain  arbitrators,  chosen  on  the  day  of  the  date  of 
the  writing  by  .  the  plaintiffs  and  the  defendant,  John  McK^y, 
to  settle  and  determine  certain  matters  in  controversy  between 
them,  might  decree ;  which  was  to  be  added  to  the  amount  of 
two  promissory  notes  payable  to  Kolb  &  McKay,  and  interest 
thereon.     These  two  notes  then  being  in  suit  in  Charleston, 
South  Carolina.     To  these  sums  the  further  addition  was  to  be 
made  of  accounts  between  the  plaintiffs  and  John  McKay, 
then  in  suit  in  Charleston,  South  Carolina.    And Jurther,  the 
plaintiffs  and  Kolb  &.  McKay,  on  their  part,  did  agree  to  abide 
and  perform  whatever  might  be  the  award  of  the  arbitrators 
so  chosen.     This  count  states  the  date  of  the  agreement,  the 
amount  of  the  notes  and  accounts  which  were  sued  in  South 
Carolina ;  alledges  the  making  of  an  award  as  provided  by  the 
writing,  its  amount  and  notice  thereof  to  the  defendants;  avers 
the  performance  by  the  plaintiffs  of  every  duty  enjoined  upon 
them  according  to  the  terms  of  their  engagement,  and  a  de- 
mand of  a  note  of  the  defendants,  payable  at  the  time  when, 
and  for  the  amount  stipulated  by  the  writing:  and  concludes 
with  an  averment  that  the  defendants  have  broken  their  cove- 
nant by  a  refusal  to  give  their  note,  according  to  their  obliga- 
tion. 

The  second  and  third  counts  state  the  covenant  differently 
from  the  first,  alledge  the  performance  of  every  duty  incum- 
bent on  the  plaintiffs,  and  the  non-performance  of  the  defen- 
dants' engagement  in  giving  the  plaintiffs  their  note,  &c. 

The  defendant's  craved  oyer  of  the  award,  set  it  out  in  ex- 
tenso,  and  demurred  to  tlie  entire  declaration ;  the  demurrer 
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was  sustained  and  a  judgment  rendered  against  the  plaintiffs  for 
costs. 

Harris,  for  the  plaintiff  in  error.  The  Circuit  Court  should 
not  have  sustained  the  demurrer,  for  the  entire  declaration  is 
good;  but  if  there  be  one  good  count  it  is  enough,  in  the  form 
in  which  the  demurrer  is  interposed. 

The  defendant  was  not  entitled  to  oyer  of  the  award,  for  it 
was  not  the  foundation  of  the  action,  but  only  evidence.  The 
agreement  of  the  parties  under  seal,  is  the  gravamen  of  the 
declaration,  and  of  that  only  was  oyer  allowable. 

The  Court  could  not  have  looked  to  the  agreement  indorsed 
on  the  writ,  to  see  whether  it  corresponded  with  the  declara- 
tion, or  was  executed  so  as  to  bind  the  parties.  Had  it  been 
intended  to  insist  upon  a  variance,  the  agreement  should  have 
been  set  out  on  oyer. '' 

No  counsel  appeared  for  the  defendants. 

COLLIER,  C.  J. — 1.  We  are  at  a  loss  to  conjecture  the  cau- 
ses for  which  the  demurrer  to  the  declaration  was  sustained. 
Each  of  the  counts  seem  to  us  to  disclose  a  i;Ood  cause  of  ac- 
tion, and  to  be  drawn  with  care,  if  not  unnecessary  particular- 
ity. But  as  the  demurrer  is  to  the  entire  declaration,  it  is  quite 
sufficient  if  either  count  be  good. 

The  action  is  founded  upon  the  covenant  of  the  parties  to 
abide  by  the  award  of  the  arbitrators,  and  the  stipulation  of 
the  defendants  to  give  their  note  at  twelve  months  date,  for 
the  sum  awarded  to  the  plaintiffs  as  due  from  McKay,  as  also 
for  notes  and  accounts  in  suit  against  him  in  Charleston,  South 
CaroUna.  The  declaration  alledges  the  making  of  an  award 
for  a  sum  certain  in  favor  of  the  plaintiffs,  notice  of  the  fact  by 
the  defendants;  and  a  refusal  by  them  to  make  the  note. 
Here  is  an  allegation  of  a  direct  breach  of  covenant  by  defen- 
dants, and  one  from  which  injury  n)ay  result  to  the  plaintiffs. 
If  an  action  could  not  be  maintained  under  such  circumstances, 
the  plaintiffs  could  not  resort  to  McDonald  as  a  surely,  not- 
withstanding his  express  undertaking  for  his  co-defendant. 
Such  an  idea  cannot  be  tolerated. 

2.  Where  a  deed  is  pjoadcd    with  n   profort  cither  by  the 
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plaintiff  or  defendant,  the  other  party  may  have  oyer  of  it,  if 
the  profert  was  necessary.  [2  Salk.  Rep.  497.]  But  where 
the  declaration  is  upon  a  sealed  instrument,  which  stipulates  to 
perform  a  duty  provided  for  in  another  writing,  the  defendant 
cannot  have  oyer  of  the  other  writing.  [1  Sauud.  Rep.  8  ;  id. 
405,  n.  1.]  If  oyer  be  craved  where  it  is  not  demandable,  the 
other  party  may  treat  it  as  a  nullity;  but  if,  instead  of  doing 
this,  he  grant  the  oyer,  it  is  said  the  party  who  craved  it  may 
consider  the  whole  instrument  as  if  it  were  pleaded  by  his  ad- 
versary. [2  Doug.  Rep.  476-7;  1  Saund.  Rep.  317,  n  2.] 
To  refuse  oyer  when  it  ought  to  be  granted,  has  been  held  to  be 
error.  [2  Strange's  Rep.  1186;  1  Wil.  Rep. J  But  it  is  said 
error  will  not  lie  for  granting  oyer  where  it  is  not  demandable. 
[1  Saund.  Rep.  9,  b.;  2  id.  46,  b.] 

In  the  case  before  us  it  is  deducible  from  the  principles  we 
have  stated,  that  oyer  could  not  have  been  demanded  of  the 
award.  It  could  not  be  regarded  as  the  basis  of  the  action,  but 
only  as  a  part  of  the  proof  to  sustain  the  allegation  of  a  fact 
occurring  after  the  covenant  was  entered  into  by  the  parties. 
But  the  granting  of  oyer  did  not  work  an  injury  to  aijy  one. 
The  award  does  not  show  that  the  plaintiff  is  not  entitled  to 
recover,  but  rather  proves  every  thing  for  which  the  plaintiffs 
in  their  declaration  rely  on  it.  And  though  oyer  was  impro- 
perly granted,  we  have  seen  that  it  furnishes  no  ground  for 
the  reversal  of  the  judgment. 

3.  Upon  a  demurrer  to  the  declaration  the  Court  should  not 
have  looked  to  any  other  part  of  the  record  to  determine  it  to 
be  insufficient.  But  even  if  the  demurrer  brought  to  the  view 
of  the  Court  the  indorsement  on  the  writ,  it  should  not  have 
been  sustained.  True,  the  writing  sued  on,  was  executed  by 
David  C.  Kolb,  for  Dodge,  Kolb  &  iMcKay,  and  for  Kolb  & 
McKay  ;  yet  this  does  not  show  its  invalidity  j  for  the  act  may 
have  been  authorized  by  his  partners,  and  the  fact  of  bringing 
a  suit  on  it,  shows  that  they  adopted  it,  which  is  equivalent  in 
law  to  a  previous  authority. 

Where  a  partnership  is  sued  upon  a  sealed  instrument,  exe- 
cuted by  one  of  its  members  in  the  name  of  the  firm,  the  proper 
mode  of  taking  advantage  of  it  by  the  members  not  authoriz- 
ing, or  assenting  to  it,  is  by  the  plea  of  non  est  factum.  But 
where  they  sue  on  an  indenture  thus  executed,  wc  cannot  con- 
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ceive  how,  or  why,  the  defendant  should  object  to  the  execu- 
tion by  the  plaintiffs. 

In  any  view  taken  of  this  case  we  cannot  discover  a  suffi- 
cient reason  for  sustaining  the  demurrer.  The  judgment  is 
consequently  reversed  and  the  cause  remanded. 


PITTS  V.  CURTIS. 

1.  Where  a  father  by  will  gave  to  his  son  a  slave  until  the  slave  attained  the  age 
of  twenty-one  years,  and  the  remainder  of  the  life  of  the  slave  to  his  daughter, 
then  a  married  woman — Held,  that  the  right  of  the  husband  to  the  slave  was 
perfect  on  the  assent  of  the  executor  to  the  legacy,  that  the  possession  of  the  ten- 
ant of  the  particular  estate  was  the  possession  of  the  tenant  in  remainder — and 
that  the  right  to  the  slave  survived  to  the  husband  upon  the  death  of  the  wife  be- 
fore the  termination  of  the  particular  estate. 

Error  to  the  Circuit  Court  of  Dallas. 

Detinue  for  a  slave  by  the  defendant  in  error  against  the 
plaintiff  in  error. 

Upon  the  trial  below  it  was  in  evidence  that  the  plaintiff', 
had  married  the  sister  of  the  defendant  in  1828 — that  the  fa- 
ther of  the  defendant  and  plaintiff's  wife,  by  his  last  will  and 
testament,  made  a  disposition  of  the  slave  in  controversy  in  the 
following  words:  "I  give  and  bequeath  unto  my  son  Noel 
Pitts,  a  negro  boy  named  Jacob,  until  he  arrives  at  the  age  of 
twenty-one,  and  the  remainder  of  his  life  to  my  daughter  Hen- 
rietta Pitts."  The  negro  boy  became  twenty-one  years  of 
age  in  the  year  1839,  went  into  possession  of  defendant  under 
the  will  and  has  so  remained  ever  since.  Henrietta,  wife  of 
plaintiff,  died  in  1836.  There  was  proof  of  demand  and  re- 
fusal. 

Upon  this  state  of  facts  the  Court  charged  the  jury  that  the 
facts  if  true,  authorized  the  plaintiff  to  recover  the  slave,  to 
which  the  defendant  excepted. 
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Judgment  was  rendered  for  the  plaintiff.  The  errors  assign- 
ed question  the  propriety  of  the  charge  of  the  Court. 

Lapsley,  for  the  plaintiff  in  error,  insisted  that  the  negro  in 
question  belonged  to  the  representatives,  or  next  of  kin,  of  the 
wife  ;  that  the  husband  was  not  entitled  to  it,  because  it  never 
had  been  reduced  into  possession.  [3  Stewart,  375  ;  9  Porter, 
636;  2  Nott&  McCord,  147.] 

That  the  cases  relied  upon  from  Kentucky  were  not  applica- 
ble, because  made  in  reference  to  statutes  entirely  unlike  ours, 
by  which  slaves  were  considered  real  estate. 

R.  Saffold,  contra,  maintained  that  this  was  not  a  chose  in 
action,  but  a  vested  interest  in  the  slave,  which  would  have 
gone  to  the  representatives  of  the  husband  if  his  wife  had  sur- 
vived him.  That  the  possession  of  the  son,  taking  the  particu- 
lar estate,  was  the  possession  of  those  in  remainder.  [2  Call, 
447 ;  Clancy  on  Rights,  1 1 ;  8  Porter,  36 ;  3  Littell,  275 ;  4 
id.  356;  Litt.  Sel.  Cases,  331;  4  Bibb,  174;  1  H.  B.  535; 
Coke  Litt.  351,  note  a.;  1  Cruise  Dig.  59;  3  Wilson,  521 ;  3 
Term,  631 ;  7  id.  390;  8  id.  213.] 

To  show  that  where  the  cause  of  action  has  its  inception  be- 
fore marriage,  but  is  completed  afterwards,  the  husband  and 
wife  may  join,  or  may  sever  in  trover  or  trespass,  but  that  in 
detinue  the  husband  must  sue  alone,  he  cited  1  Chit.  P.,  6  ed. 
85,  139;  1  Sel.  N.  P.  546;  2  Murphy,  351. 

ORMOND,  J. — As  the  husband  is  not  entitled  to  the  choses 
in  action  of  the  wife  not  reduced  into  possession  during  the 
coverture,  the  precise  question  presented  on  the  record  is, 
whether  the  right  of  the  wife  of  the  defendant  in  error  to  the 
slave  in  controversy,  under  the  will  of  her  father,  was  a  present 
vested  interest,  or  a  right  in  action  merely. 

In  the  case  of  Magee  v.  Toland,  [8  Porter,  40,]  this  Court 
defines  a  chose  in  action  to  be  "  any  right  to  damages,  wheth- 
er arising  from  the  commission  of  a  iorl,  the  omission  of  a  du- 
ty, or  the  breach  of  a  contract."  The  bequest  in  this  case  was 
of  a  slave  to  a  son  of  the  testator,  until  the  slave  attained  the 
age  of  twenty-one,  and  the  remainder  of  his  life  to  the  wife  of 
the  defendant  in  error.    This  remainder  in  the  slave  cannot 
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in  any  sense  be  considered  a  right  to  damages,  but  was  an  ab- 
solute vested  interest  in  the  slave,  the  enjoyment  of  which  was 
postponed  for  a  certain  ascertained  period. 

It  is  of  no  moment  that  the  actual  occupancy,  or  right  to  the 
present  possession  for  an  ascertained  period,  was  in  another, 
that  is  nothing  more  than  exists  in  every  baihnent,  and  no 
principle  is  better  ascertained  than  that  the  possession  of  the 
bailee  is  the  possession  of  the  bailor.  The  rule  of  law  is  that 
the  general  property  of  a  chattel  draws  to  it  the  possession. 
The  special  property  being  in  the  plaintiff  in  error,  his  posses- 
sion of  the  slave  wasco'  sistent  with,  and  was  in  law  the  pos- 
session of  the  tenant  in  remainder,  who  had  the  general  pro- 
perty in  the  slave. 

Such  being  the  law,  the  right  of  the  husband  was  perfect 
upon  the  assent  of  the  executor  to  the  legacy,  which  is  shown 
in  this  case.  He  might  have  sold  and  transferred  it  before  the 
particular  estate  was  at  an  end;  upon  his  death  before  his  wife 
it  would  have  gone  to  his  representatives  and  by  necessary 
consequence  having  survived  his  wife,  the  title  vests  in  him. 

These  consequences  all  legitimately  flow  from  the  principles 
settled  in  Magee  v.  Toland,  and  such  has  been  the  decision  of 
other  Courts  in  similar  cases.  The  case  of  Bank's  adm'r.  v. 
Marksbury,,  [3  Litt.  Rep.  275,]  is  expressly  in  point,  and  is 
admitted  to  be  so  by  the  counsel  for  the  plaintiff  in  error,  but 
he  insists  that  that  decision  is  founded  on  a  statute  of  Kentucky, 
by  which  slaves  are  considered  as  real  estate.  But  the  statute 
to  which  he  refers,  was  expressly  designed  to  give  to  slaves  be- 
queathed or  conveyed  to  a  married  woman  all  the  attributes  of 
personal  property.  The  decision  referred  to  is  not  based  upon  a 
statute,  but  was  determined  upon  the  general  principles  of  the 
common  law. 

There  is  no  error  in  the  judgment  of  the  Court,  and  it  is 
therefore  affirmed. 
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CLARK  V.  STRINGFELLOVV. 

1.  The  act  which  requires  a  Justice  of  the  Peace  in  a  suit  of  forcible  entry  to  note 
on  his  docket  the  reasons  for  the  admission  or  rejection  of  evidence,  is  directory 
merely,  and  the  omission  will  not  prejudice  either  party, 

2.  The  defendant  in  a  forcible  entry  suit,  cannot  give  in  evidence  a  sheriff's  deed 
to  show  a  determination  of  the  plaintiff's  title-  The  question  to  be  tried  is  with 
respect  to  the  actual  possession,  and  no  controversy  can  be  raised  as  to  the  mer- 
its of  the  title. 

3.  Where  a  tenant  of  the  plaintiff  voluntarily  surrenders  possession  to  the  defen- 
dant upon  a  claim  of  title,  this  entry  is  by  collusion  with  or  under  the  tenant, 
and  therefore  the  entry  is  within  the  act. 

4.  Although  the  hindlord  may  be  permitted  by  a  Justice  to  defend  the  possession 
of  his  tenant  when  sued  for  a  forcible  entry,  yet  the  judgment  is  properly  entered 
against  the  tenant  in  possession. 

Action  for  an  unlawful  detainer  of  a  certain  piece  of  land 
situate  in  the  city  of  Wetumpka. 

The  suit  was  commenced  before  a  Justice  of  the  Peace  by- 
Clark  against  Stringfellow,  and  after  judgment  in  favor  of 
Clark,  was  removed  into  the  Circuit  Court  by  certiorari,  where 
the  judgment  was  affirmed. 

The  regularity  of  the  proceedings  previous  to  the  trial  of  the 
case  is  not  questioned  here,  but  the  points  relied  on  to  reverse 
the  judgment  of  the  Justice  arise  out  of  the  proceedings  had  at 
the  trial.     These  were  as  follows: 

The  parties  appeared  by  attorney,  and  it  being  shown  that 
Clark' was  a  non-resident,  Josiah  Camp  acknowledged  himself 
security  for  costs.  The  defendant  then  moved  the  Justice  that 
Wm.  N.Thompson  should  be  made  a  co-defendant;  and  he 
was  so  made  against  the  objection  of  the  plaintiff.  The  de 
fendant  then  pleaded  not  guilty,  but  the  transcript  does  not 
show  whether  this  defendant  was  Thompson  or  Stringfellow. 
The  jury  were  then  sworn,  and  one  Edward  Camp,  a  witness 
for  the  plaintiff  testified  thai  Clark  was  in  possession  of  the 
premises  in  18.38,  and  made  the  improvements  thereon;  that 
Clark  rented  the  premises  to  various  persons,  down  to  the  year 
1840 ;  that  he,  as  the  agent  of  Clark,  rented  the  premises  to  one 
45 
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Saunders,  in  November,  1840,  for  one  year,  and  .Saunders 
rented  the  same  to  William  N.  Thompson,  who  rented  them  to 
Stringfellow,  in  October,  1841. 

The  plaintiff  proposed  proving  notice  and  demand  of  the 
premises  by  this  witness,  as  his  agent,  and  the  question  being 
put,  whether  the  witness  was  the  authorized  agent  of  Clark, 
to  act  in  the  matter,  the  defendant  objected,  but  the  witness 
was  permitted  to  answer,  and  he  then  testified  that  he  was  the 
duly  authorized  agent  of  Clark,  and  as  such  agent  he  served  a 
notice  on  Stringfellow  with  a  demand  for  the  possession,  on 
the  10th  December,  1841. 

R.  Saunders  was  then  called  as  a  witness  for  the  defendant, 
and  testified  that  he  rented  the  premises  from  Camp  as  previ- 
ously stated ;  that  some  time  in  the  summer  he  removed  to 
Harrowgate,  and  gave  possession  of  the  premises  to  Edwards, 
as  the  agent  of  Thompson;  that  Thompson  gave  him  notice 
that  he  had  purchased  the  premises  at  sheriff's  sale,  when  it 
was  sold  as  Clark's  property.  The  plaintiff  opposed  and  ob- 
jected to  the  introduction  of  this  evidence. 

S.  F.  Edwards,  also  a  witness  for  the  defendant,  testified 
that  he,  as  agent  of  Thompson,  received  possession  of  the  pre- 
mises from  Saunders,  in  the  summer  of  1841,  and  about  that 
time  notified  Saunders  that  his  principal  had  purchased  the 
property  at  sheriff's  sale;  and  also  that  about  the  middle  of 
October,  he  rented  the  premises  to  Stringfellow,  whom  he  pla- 
ced in  possession — the  witness  acting  as  the  agent  of  Thompson. 

The  defendant  then  offered  to  read  to  the  jury  a  deed  exe- 
cuted by  the  sheriff  of  Autauga  county  to  him,  for  the  premi- 
ses in  question,  as  well  as  the  record  of  the  judgment  and  exe- 
tion  under  which  they  were  sold  as  Clark's  property.  This 
was  stated  to  be  offered  for  the  purpose  of  showing  that  the  re- 
versionary interest  in  the  property  had  passed  from  Clark  to 
Thompson.  This  deed  and  record  was  rejected  at  the  in- 
stance of  the  plaintiff. 

The  verdict  of  the  jury  was  that  the  defeiidant  was  guilty, 
and  thereupon  the  Justice  rendered  his  judgment,  convicting 
Stringfellow  of  an  unlawful  detainer  of  the  messuage  and  its 
appurtenances,  and  gave  judgment  of  restitution  of  it  to  Clark, 
as  well  as  for  costs. 
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The  assignment  of  error  in  the  Circuit  Court  was  upon  the 
whole  record. 

Elmore,  for  the  plaintiff  in  error,  made  the  following 
points  : 

1.  That  Camp  was  permitted  to  testify,  and  the  record  re- 
jected without  the  reasons  of  the  Justice  being  entered  on  his 
record.     [Dig.  205,  §16.] 

2.  The  rejection  of  the  records,  because  they  showed  the 
determination  of  Clark's  estate,  and  were  offered  for  that  pur- 
pose only. 

3.  The  judgment  of  the  Justice  should  have  been  against 
Stringfellow  and  Thompson,  and  not  against  Stringfellow 
alone. 

Geo.  GoLDTHWAiTE,  contra. 

GOLDTHWAITE,  J._l.  The  sixteenth  section  of  the  act 
under  the  title  of  forcible  entry  and  detainer,requires  the  Justice 
of  the  Peace  to  enter  upon  his  minutes  or  docket  true  copies 
of  the  complaint,  summons,  venire,  their  respective  returns, 
the  names  of  the  jurors,  their  verdict,  and  the  judgment  there- 
on: also  the  names  of  the  witnesses,  the  admission  of  evidence 
objected  to,  the  rejection  of  evidence  offered,  the  reason  for 
such  admission  or  rejection,  and  all  other  proceedings  touching 
the  complaint.     [Dig.  205,  §16.] 

The  object  of  these  requirements  is  to  secure  a  correct  and 
faithful  record  of  all  the  proceedings  had  before  the  Justice,  but 
it  never  could  have  been  intended  that  the  omission  to  comply 
with  them  should  affect  either  party  injuriously.  It  is  not  pro- 
bable that  the  reasons  of  the  Justice  would  influence  the  de- 
cision of  an  appellate  Court,  and  whether  good  or  bad  would 
neither  warrant  the  admission  of  illegal,  or  the  rejection  of  le- 
gal evidence.  Hence  we  concludge  that  no  advantage  can  be 
had  in  this  Court  of  the  omission  by  the  Justice  to  state  his  rea- 
sons for  the  admission  of  the  witness,  or  for  his  rejection  of  the 
records.  t 

2.  The  rejection  of  the  sheriff's  deed  and  the  transcript  of 
the  record,  showing  fts  regularity,  was  proper,  because  this  ev- 
idence would  necessarily  involve  an  examination  of  the  merits  ' 
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of  Thompson's  title,  under  which  he  claims  to  be  in  possession. 
This  was  not  the  question  before  the  jury,  but  they  were  cal- 
led on  to  inquire  whether  Stringfellow  was  in  possession  un- 
der, or  hy  collusion  ivith,  the  tenant  of  Clark. 

It  is  said  this  evidence  was  offered  only  to  show  a  determi- 
nation of  Clark's  estate,  but  the  most  superficial  examination 
will  show  thai  this  could  not  be  ascertained  without  inquiring 
Avhether  this  determination  was  produced  by  the  existence  of 
a  legal  title  in  another.  The  statute  of  forcible  entry  was  in- 
tended to  protect  possession  ;  and  the  purchaser  of  the  title  at  a 
sheriff 's  sale  has  no  more  right  to  enter  without  the  consent  of 
him  who  is  in  possession,  than  any  other  person  with  a  lawful 
title. 

In  the  present  case,  it  appears  that  the  tenant  in  possession 
voluntarily  gave  it  up  to  the  purchaser  under  the  sheriff's  sale, 
but  this  did  not  invest  the  latter  with  a  lawful,  right  to  hold 
against  the  landlord.  The  5th  section  of  the  act  expressly  pro- 
vides for  such  a  case,  for  here  the  defendant  was  in,  under,  or 
by  collusion  with  the  tenant,  and  is  therefore  subject  to  be  re- 
moved by  this  process. 

3.  We  do  not  think  there  is  any  error  in  not  rendering  a  judg- 
ment against  Thompson.  He  was  permitted  by  the  Justice  to 
defend  the  case,  in  consequence  of  his  connection  with  the  de- 
fendant on  the  record;  but  there  is  nothing  in  the  statute  which 
requires  or  authorizes  the  Justice  of  the  Peace  in  admitting  the 
landlord  as  an  actual  party  defendant  in  such  a  case. 

It  was  therefore  proper  to  renderthe  judgmentagainst  String- 
fellow,  without  connecting  his  landlord  with  him. 

We  are  unable  to  perceive  any  error  affecting  the  merits,  and 
the  judgment  is  affirmed. 
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WISWALL  V.  GLIDDEN. 

1.  Where  a  cause  in  which  it  is  proposed  to  try  the  right  of  property  under  the  sta- 
tute, is  not  placed  upon  the  docket  ofihe  Court  for  several  terms  after  (he  bond 
and  execution  is  returned — Held,  that  the  failure  of  the  Clerk  to  docKei  it,  dues 
not  operate  a  discontinuance  ;  and  if  stricken  from  the  docket,  a  mandamus  will 
be  granted  to  reinstate  it. 

Writ  of  Error  to  the  County  Court  of  Mobile. 

The  plaintiff  in  error  having  recovered  a  judgment  against 
Jesse  Turner,  caused  a  ^eri  facias  to  be  issued  thereon  and 
placed  in  the  hands  of  the  sheriff  of  Mobile.  This  execution 
was  levied  on  a  negro  man,  to  whom  the  defendant  interposed 
a  claim,  and  entered  into  bond  with  surety  for  the  prosecution 
thereof,  pursuant  to  the  statute.  The  bond  bears  date  the  22d 
July,  1840,  but  the  case  of  the  trial  of  the  right  of  property  was 
not  placed  upon  the  docket  of  the  County  Court,  to  which  it 
was  properly  returnable,  until  the  February  term,  1842,  after 
two  or  three  terms  had  intervened  since  the  execution  of  the 
bond:  whereupon  the  County  Court,  for  the  reason  that  the 
cause  was  not  placed  on  the  trial  docket  in  time,  determined 
that  it  should  be  stricken  therefrom ;  which  was  accordingly 
done,  and  thereupon  the  plaintiff  in  execution  excepted,  &c. 

Stewart,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— The  statutes  in  respect  to  the  trial  of  the 
right  of  property  levied  on  by  execution  and  claimed  by  a 
third  person,' require  the  sheriff  to  return  the  fact  of  the  claim, 
together  with  the  execution,  to  the  Court  from  whence  it  issu- 
ed; and  an  issue  is  to  be  made  up  either  in  that  Court,  ot  if 
the  levy  was  made  in  another  county,  then  in  the  Circuit  Court 
of  the  latter,  to  try  the  question  of  right.  The  issue  is  to  be 
made  up  under  such  rules  as  the  Couri  may  adopt ;  and  "  the 
burthen  of  proof  shall  be  upon  the  plaintiff  in  execution." 
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Further,  '•  Wiienever  any  claim  to  property  shall  be  made,  the 
same  shall  not  be  dismissed,  discontinued  or  withdrawn,  but 
by  the  consent  of  the  opposite  party."     [Aik.  Dig.  167  to  171.] 

It  is  provided  by  statute,  as  well  as  by  rule  of  Court,  that 
each  Clerk  shall  keep  a  docket,  in  which  shall  be  entered  all 
causes  returned  to  his  Court  for  trial ;  and  it  is  enacted,  that 
"  all  causes  remaining  on  the  docket  of  any  Circuit  Court,  at 
the  rising  thereof,  shall  be  continued  over  of  course,  for  trial 
at  the  next  succeeding  term."  [Aik.  Dig.  284.]  The  ques- 
tion raised  upon  the  record,  in  this  cause,  is,  whether  the  fail- 
ure of  the  Clerk  to  docket  the  claim  of  property,  operated  a 
discontinuance  of  the  case? 

It  was  certainly  the  duty  of  the  Clerk  to  have  entered  it  upon 
his  docket,  but  his  neglect  cannot,  it  is  conceived,  prejudice 
either  party.  By  declaring  that  all  causes  on  the  docket  not 
disposed  of  at  the  close  of  the  Circuit  Court,  shall  be  continued 
until  the  next  term,  the  statute  does  not  discontinue  all  that  are 
not  docketted,  or  deny  to  the  Court  the  right  to  permit  them  to 
have  a  place  on  the  docket  at  a  succeeding  term.  To  say  no- 
thing of  the  character  of  the  proceedings  in  the  present  case, 
which  was  originated  by  the  act  of  the  claimant,  it  may  well 
be  questioned  if  it  was  indispensable  to  its  pendency  in  Court, 
that  it  should  be  docketed,  whether  there  could  be  a  discontin- 
uance until  this  was  done. 

The  correct  practice,  and  one  which  will  protect  the  rights 
of  all  parties,  is,  for  the  County  Court,  on  motion  of  either  par- 
ty, to  allow  the  cause  to  be  placed  on  its  docket;  unless  some 
sufficient  cause  is  shown  to  the  contrary — as,  that  it  had  been 
settled,  &c. 

But  as  there  is  no  judgment  disposing  of  the  cause,  the  writ 
of  error  cannot  be  sustained ;  the  appropriate  remedy  will  be 
in  the  event  of  the  County  Court  refusing  to  grant  the  motion 
which  we  have  indicated  would  be  proper,  to  move  for  a  rule 
upon  that  Court  to  show  cause  why  a  mandamus  should  not 
be  awarded.  [Stephenson  &  Chapman  v.  Mansony,  at  this 
term.] 

Let  the  writ  of  error  be  dismissed. 
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TARLTON  ET  AL  V.  HERBERT. 

1.  It  id  not  necessary  in  a  suit  aguinst  partners,  to  describe  tbem  as  such  in  the 
writ. 

ORMOND,  J. — The  writ  is  sued  out  against  John  Tarlton 
and  Seymore  Bates,  and  returned  executed  on  Tarlton  alone. 
The  declaration  is  against  them  as  partners,  and  judgment  by- 
default  against  both. 

The  objection  here  taken  is  that  the  defendants  should  have 
been  described  on  the  writ  as  partners. 

The  general  doctrine  is,  that  upon  general  process  the  plain- 
tiff may  declare  specially.  [Tidd's  Practice,  403.]  It  was 
not  therefore  necessary  to  describe  the  defendants  as  partners 
in  the  writ ;  and  as  a  service  on  one  partner  is,by  statute,  a  ser- 
vice on  all,  the  judgment  against  both  was  correct,  and  must 
be  affirmed. 


MILLER  V.  GEE. 

,  An  administration  bond  is  an  official  document  appertaining  to  the  administra* 
tion,  and  cannot  be  removed  from  the  office  of  the  Clerk  of  the  Orphans'  Court, 
without  a  breach  of  liis  official  duty — when  necessary  to  be  given  in  evidence 
an  examined  copy,  or  one  verified  by  the  certificate  of  the  proper  officer,  issuf^ 
ficieni,  without  producing  or  accounting  for  the  original. 

.  In  an  action  against  a  surety  to  an  administration  bond,  it  is  nsceasai^  to  shew 
that  assets  came  to  the  hands  of  the  administrator,  and  the  surety  is  responsible 
only  to  the  extent  of  the  devastavit.  After  the  plaintifTbas  shown  what  amount 
cf  assets  came  to  the  hands  of  the  administrator,  it  rests  with  the  defendant  to 
show  that  they  have  been  lawfully  appropriated. 
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Writ  of  Error  to  the  Circuit  Court  of  Wilcox  county. 

Action  of  debt  on  an  administration  bond.  Tiie  declaration 
sets  out  the  bond,  and  recites  that  the  plaintiff  recovered  a  judg- 
ment in  the  Circuit  Court  of  Wilcox  county,  at  the  fall  terra, 
1S36,  against  one  Sterling  H.  Gee,  as  the  administrator  of 
Joseph  Gee,  deceased,  upon  which  he  sued  out  a  writ  of  fieri 
facias,  against  the  said  admuiistrator,  to  be  levied  of  the  goods 
and  chattels  of  the  intestate  in  his  hands  to  be  administered, 
which  writ  was  returned  nulla  bona. 

The  declaration  then  avers,  that  at  the  time  of  the  rendition 
of  the  said  judgment,  there  were  goods  and  chattels  which 
were  of  the  said  intestate  at  the  time  of  his  death,  to  the  value 
of  the  judgment  aforesaid,  which  came  to  the  hands  of  the  said 
administrator,  and  were  by  him  wasted,  and  converted  to  his 
own  use,  and  it  concludes  with  a  breach  in  not  paying  the  pe- 
nalty of  the  bond. 

The  cause  was  tried  on  the  issue  of  nil  debit,  and  a  verdict 
found  for  the  plaintiff,  on  which  judgment  was  rendered. 

At  the  trial  the  plaintiff  offered  no  evidence  of  a  devastavit 
by  the  administrator,  except  the  judgment  recited  in  the  decla- 
ration,the  execution  thereon  and  its  return.  The  defendant  re- 
quested the  Court  to  instruct  the  jury,  that  unless  it  was  shown 
by  the  other  proof,  that  the  effects  of  the  intestate  had  come 
into  the  hands  of  the  administrator,  and  had  been  wasted  by 
him,  that  the  plaintiff  could  not  recover. 

This  was  refused,  and  the  jury  was  charged  that  the  judg- 
ment, &c.  was  sufficient  evidence  to  charge  the  defendant  with 
the  amount  of  the  judgment. 

The  plaintiff  offered  to  read  the  record  of  the  administration 
bond,  without  producing  the  bond,  and  for  this  purpose  proved 
by  the  Clerk  of  the  Court  that  he  had  delivered  the  bond  to  an 
attorney,  since  dead,  for  the  purpose  of  bringing  this  suit.  Oth- 
er evidence  was  offered  conducing  to  show  that  the  bond  was 
never  returned  by  the  attorney,  and  that  it  never  came  to  the 
hands  of  his  administrator,  though  it  was  shown  that  there 
were  papers  of  the  attorney  which  had  never  been  examined, 
and  which  had  never  come  into  possession  of  his  administra- 
tor.    The  Court  admitted  the  record  of  the  bond  as  evidence. 

The  defendant  excepted  to  its  admission  and  also  to  the 
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charge  given  and  refused  by  the  Conrt,and  now  assigns  errors 
covering  these  several  matters. 

Lapsley,  for  the  plaintiff  in  error,  reUed  on  the  case  of 
Thompson  v.  Searcy,  6  Porter,  394. 

Pearson,  contra,  cited  Burke  v.  Adiiins,  2  Porter  236;  1 
Saund.  219,  b.  note  S. 

GOLDTIIWAITE,  J.— Ahhough  the  bond  of  an  executor 
is  not  expressly  required  by  any  statute  to  be  recorded,  it  is 
nevertheless  a  document  which  is  committed  to  the  custody  of 
the  Clerk,  and  cannot  be  taken  from  his  olTice  without  a  viola- 
tion of  his  duty.  There  may  bo  cases,  possibly,  when  its  with- 
drawal might  be  warranted  by  an  order  of  the  Orphans'  Court, 
but  ordinarily  it  should  remain  with  the  other  papers,  apper- 
taining to  the  administration.  By  the  thirteenth  section  of  the 
act  of  1806,  [Digest  177,  §3,]  it  is  provided  that  such  a  bond 
shall  not  become  void  on  the  first  recovery,  and  may  be  put 
in  suit  and  prosecuted  from  time  to  time  against  all  or  any  one 
or  more  of  the  obligors,  in  the  name  and  at  the  cost  of  any  per- 
son or  persons  injured  by  a  breach  thereof,  until  the  whole 
penalty  shall  be  recovered  thereon.  From  this  it  results  that 
the  bond  cannot  be  removed,  and  is  properly  proved  by  an  ex- 
amined copy,  or  by  one  certified  by  the  proper  officer.  It  was 
therefore  unnecessary  for  the  plaintift'to  have  laid  any  founda- 
tion for  the  admission  of  the  record,  as  that  was  of  equal  dig- 
nity with  the  original  bond,  and  the  copy  was  properly  admit- 
ted in  evidence. 

2.  The  action  is  against  one  of  the  sureties  of  the  adminis- 
trator, and  it  was  essential  to  show  what  amount  of  assets 
came  to  the  hands  of  the  administrator,  in  order  to  make  out  a 
devastavit.  It  appears  that  this  bond  was  executed  the  19th 
February,  1825;  at  this  period  no  ad:ninistrator  was  liable  out 
of  his  individual  estate,  for  not  pleading,  mispleading,  or  false 
pleading  in,  or  to,  any  action  whatsoever;  it  may  therefore  be 
questionable  whether  the  judgment  and  execution  of  themselves 
would  be  sufficient  evidence  to  charge  the  administrator  with 
a  devastavit,  if  the  suit  was  against  him,  but  the  act  of  1826 
expressly  enacts,  that  no  security  for  an  executor  or  adminis- 
4G 
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trator  shall  be  chargeable  beyond  the  assets  of  the  testator  or 
intestate  on  account  of  any  omission  or  mistake  in  pleading  of 
the  executor  or  administrator.     [Dig.  184,  §34.] 

This  matter  was  considered  in  the  case  of  Thompson  v. 
Searcy,  [G  Porter,  394,]  and  it  isthere  said,  that  as  the  surety 
can  only  be  liable  to  the  amoimt  of  assets,  it  will  be  necessary 
for  the  jury,  not  only  to  find  the  issue  for  the  plaintiff,  but  also 
the  extent  to  wliich  the  administrator  has  wasted  the  assets. 

It  was  not  intended  by  these  remarks  to  intimate  that  when 
the  action  is  on  the  bond  that  the  jury  must  ascertain  by  their 
verdict  the  precise  extent  to  which  the  assets  were  wasted,  but 
merely  that  a  recovery  could  be  had  against  a  surety  only  to 
the  extent  of  a  devastavit.  The  cases  there  cited  are  full  to 
the  precise  point  involved  in  tliis  case,  and  no  peculiar  hard- 
ship is  imposed  on  the  plaintiff,  as  he  can  always  throw  the 
burthen  of  proof  on  the  defendant,  by  showing  the  amount  of 
assets  which  came  into  the  hands  of  the  administrator ;  when 
this  is  once  established,  it  rests  with  the  defendant  to  show 
they  have  been  lawfully  appropriated. 

The  Circuit  Court  erred  in  considering  the  judgment  as  evi- 
dence of  assets,  and  the  return  of  nulla  bona  as  sufficient  evi- 
dence of  a  devastavit,  and  for  the  error  in  the  charge  the  judg- 
ment is  reversed  and  the  cause  remanded. 


COPE  v.  WILLIAMS. 


1.  One  who  has  made  a  parol  contract  for  the  purchase  of  land,  paid  one  half  the 
purchase  money,  and  retains  the  uninterrupted  possession,  cannot  maintain  an 
action  against  the  vendor  for  the  recovery  of  the  money  received  by  him. 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of 
Pike,  by  the  defendant  in  error  against  the  plaintiff.  The  dec- 
laration contains  the  common  counts,  for  work  and  labor  done, 
goods,  wares  and  merciiandize  sold  and  delivered,  money  lent 
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advanced,  paid,  laid  out  and  expended,  money  had  and  receiv- 
ed, and  upon  an  account  stated.  Tiie  cause  was  tried  on  the 
pleas  of  non  asfntmpsit,  set  off  and  payment. 

At  the  trial  the  defendant  excepted  to  the  instructions  of  the 
presiding  Judge  to  the  jury.  From  the  bill  of  exceptions  it 
appears  that  the  defendant  had  sold  to  the  plaintiff  the  quarter 
of  a  quarter  section  of  land  for  the  sum  of  two  hundred  dol- 
lars, one  hundred  of  which  sum  was  tg  be  paid  in  hand,  the 
residue  some  short  time  thereafter.  The  plaintiff  paid  to  the 
defendant  a  mare  at  the  price  of  one  hundred  dollars ;  to  re- 
cover back  that  sum  this  action  was  brought.  The  defendant 
had  been,  and  continued  up  to  the  trial  in  peaceable  possession 
of  the  land  under  his  purchase,  the  occupancy  of  which,  with 
its  improvements,  was  worth  from  sixty  to  seventy-five  dol- 
lars annually.  The  possession  of  the  plaintiff  had  continued 
for  three  years.  The  sale  from  the  defendant  to  the  plaintiff 
of  the  land  was  not  evidenced  by  writing,  but  the  plaintiff  had 
offered  to  pay  the  residue  of  the  purchase  money  in  notes, 
which  offer  was  rejected  unless  he  would  insure  their  collec- 
tion. 

The  defendant  prayed  the  Court  to  charge  the  jury,  that  the 
purchaser  of  land  taking  and  remaining  iu  possession  thereof, 
could  not  maintain  an  action  against  the  vendor  for  the  recov- 
ery of  the  money  paid  by  him  on  such  purchase;  which  charge 
was  refused  by  the  Court.  Further,  that  the  rent  of  the  land 
for  the  three  years  during  which  it  had  been  in  the  plaintiff's 
possession,  was  a  fair  set-off  against  his  demand;  which  charge 
was  also  refused,  on  the  ground  that  it  was  not  pleaded. 

Lewis,  for  the  plaintiff  in  error. 
Harris,  for  the  defendant. 

COLLIER,  C.  J.— In  Allen  v.  Booker,  [2  Stew.  Rep.  21,] 
it  was  determined  that  an  action  o^  assumpsit  Mes  to  recover 
back  money  paid  on  the  purchase  of  land  by  parol,  on  the 
ground  that  such  a  contract  was  void  by  the  statute  of  frauds. 
It  is  not  expressly  shown  by  the  report  of  the  case,  that  the 
purchaser  was  even  in  the  possession  of  the  land,  or  whether 
he  did  any  act  indicative  of  an  intention  not  to  perform  the 
contract  on  his  part  other  than  to  bring  suit.     And  the  Court 
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place  their  conclusion  upon  the  reason,  that  as  payment  of  part 
of  the  purchase  money,  did  not  take  the  case  out  of  the  statute 
of  frauds,  so  as  to  authorize  the  enforcement  of  a  specific  per- 
formance of  the  contract,  the  plaintiff  would  be  remediless  if 
the  action  could  not  be  maintained. 

The  facts  of  this  case  arc  materially  variant  from  that  cited, 
and  entirely  distinguish  it.  Here  the  plaintiff  not  only  took 
possession  of  the  land,  but  continued  to  occupy  it  for  three 
years,  and  up  to  the  time  of  the  trial.  In  Meredith  v.  Naish, 
[3  Stew.  Rep.  207,]  it  was  held,  that  where  the  purchaser  of 
lands  had  paid  a  part  of  the  purchase  money  and  took  posses- 
sion under  a  parol  contract,  a  specific  performance  might  be 
coerced  against  the  vendor,  and  the  residue  of  the  money  re- 
covered by  him  in  an  action  at  law.  But  independently  of 
this  decision,  \vc  are  prepared  to  say,  that  the  first  instruction 
prayed  should  have  been  given.  Morality  forbids  the  idea 
that  one  man  should  take  possession  of  another's  property  un- 
der a  contract,  which  at  most  is  rnerely  void,  and  notwith- 
standing its  continuous  enjoyment,  refuse  to  make  for  it  any 
remuneration.  Here  the  seller  does  not  seek  to  recover  of  the 
purchaser  upon  h-is  contract  for  payment,  but  the  action  is  by 
the  buyer,  and  assumes  the  utter  invalidity  of  the  contract,  and 
asserts  a  right  to  be  refunded  what  has  been  paid  under  it,  al- 
though the  purchaser's  possession  has  never  been  molested, 
and  the  vendor  has  not  refused  to  execute  the  contract.  Such 
a  demand  is  against  equity  and  good  conscience,  and  cannot 
be  entertained. 

It  is  needless  to  consider  whether  the  last  charge  asked 
should  have  been  given,  as  the  action  was  not  maintainable 
upon  the  proof. 

The  judgment  is  reversed  and  the  cause  remanded. 
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REMY,  USE,  &c.  V.  DUFFEE. 

1.  Admissions  of  the  owner  of  a  note  that  it  has  been  paid  may  be  given  in  evi- 
dence in  a  suit  brought  for  the  use  of  another,  it  not  appearing  that  lie  had  any 
interest  in  the  notes  when  the  admissions  were  made. 

2.  A  custom  that  the  merchants  of  Mobile  retain  bills  and  notes  paid  by  them  for 
their  country  customers,  until  the  end  of  the  year  for  settlement,  may  b&  given 
in  evidence. 

Error  to  the  County  Court  of  Tuscaloosa. 

This  was  an  action  of  assumpsit  by  the  plaintiff  in  error 
against  Duffee  &  Healy,  as  makers  of  a  promissor3'^  note  for 
eighteen  hundred  and  thirty-five  dollars  and  forty-six  cents, 
dated  Mobile,  30th  September,  1835,  due  five  months  after 
date,  and  payable  to  F.  Gumming,  and  by  him  indorsed ;  and 
one  for  the  same  amount,  dated  15th  October,  1835,  at  four 
months. 

Pending  the  ^nit  Healy  died,  and  the  cause  was  continued 
against  Duffee. 

Upon  the  pleas  of  non-assumpsit,  payment  and  set-off,  the 
defendant  obtained  a  verdict. 

Upon  the  trial  be'low,  it  appeared  in  evidence  that  Gum- 
ming &  Remy  formed  their  partnership  in  1835,  and  that  from 
that  time  until  their  dissolution  in  1837,  that  firm  and  the  firm 
of  Duffee  and  Healy  at  Tuscaloosa,  had  large  dealings  together 
in  mercantile  transactions.  That  on  the  dissolution  of  the 
firm  of  Gumming  &  Remy,  and  death  of  the  former,  the  papers 
of  the  firm  fell  into  the  hands  of  Remy.  That  in  1837,  Gum- 
ming told  the  witness  that  Duffee  &  Healy  had  paid  up  all  the 
claims  they  had  against  them,  and  that  in  1838  Remy  said  that 
he  held  an  account  to  the  amount  of  sixteen  hundred  dollars 
against  Duffee  &  Healy,  which  they  had  refused  to  pay,  but 
that  if  they  did  not  pay  it  he  would  sue  them  on  two  notes  iu 
his  possession,  which  liad  been  paid  and  not  taken  up.  The 
plaintiff's  counsel  moved  to  exclude  this  testimony,  but  the 
Court  refused  to  exclude  it. 
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The  defendant  also  proved  that  it  was  customary  among 
merchants  in  Mobile  to  retain  in  their  possession  notes  and 
bills  paid  by  them  for  persons  up  the  country,  for  settlement  at 
the  end  of  the  year.  This  evidence  was  also  objected  to,  but 
the  Court  overruled  the  objection. 

The  Court  charged  the  jury  that  if  Cumming&  Remy,  whilst 
they  were  the  owners  of  the  notes  in  suit  had  acknowledged 
they  were  paid  by  the  defendants,  they  must  find  for  the  de- 
fendants ;  that  if  the  plaintiff  was  an  innocent  holder  of  the 
notes  before  maturity,  they  must  find  for  the  plaintiff — to 
which  the  plaintiff  excepted,  and  now  assigns  the  same  for 
error. 

J.  J.  Porter,  for  plaintiff  in  error. 
Crabb  &  Cochran,  contra. 

ORMOND,  J. — The  admissions  of  the  plaintiff  and  his  de- 
ceased partner,  whilst  owners  of  the  notes  here  sued  on,  that 
they  were  discharged  by  payment  by  the  defendant,  is  con- 
clusive, without  explanation  or  contradiction,  against  their 
right  to  recover  in  this  action.  These  admissions  lose  none  of 
their  force  because  the  suit  is  brought  for  the  use  of  another,  as 
it  does  not  appear  that  he  had  any  interest  in  the  notes  when 
the  admissions  were  made. 

Nor  can  we  perceive  any  objection  to  the  proof  that  it  is  the 
custom  of  the  merchants  of  Mobile  to  retain  the  notes  and  bills 
of  their  country  customers  paid  by  them,  until  a  settlement  at 
the  end  of  the  year,  the  object  of  the  proof  being  doubtless  to 
account  for  the  fact  of  the  notes  remaining  in  the  hands  of 
Gumming  &  Remy  after  they  were  paid. 

We  do  not  perceive  any  error  in  the  judgment  of  the  Court 
below,  and  it  is  therefore  affirmed. 
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HOLLINGER  v.  SMITH. 

1.  When  charges  are  requested  and  refused  by  the  Court,  and  no  evidence  is  sta- 
ted in  the  bill  of  exceptions,  connecting  the  charges  with  the  c*e,  they  will  be 
deemed  abstract,  and  their  correctnes^wiil  not  be  reviewed. 

2.  The  act  for  the  relief  of  tenants  in  possession  against  dormant  titles,  [Dig.  652,1 
gives  a  cumulative  remedy,  and  does  not  repeal  the  common  law  rule  ;  therefore 
when  the  defendant  in  an  action  of  trespass  to  try  titles,  is  in  possession,  under 
color  of  title,  and  is  not  a  mere  trespassor,  he  is  entitled  to  set  off  the  value  of 
the  permanent  improvements  against  the  value  of  the  use  and  occupation. 

3.  A  plaintiff  who  recovisrsan  erroneous  judgment,  cannot  avoid  the  consequences 
of  the  error,  by  entering  a  release  in  this  Court  of  the  damages,  in  the  ascertain- 
ment of  which  the  error  arose,  and  leave  judgment  for  the  land  recovered. 

Writ  of  Ewor  to  the  Circuit  Court  of  Clark  county. 

Action  of  trespass  to  try  title.  Pleas — not  guilty  and  libe- 
Tum  tenemenltim.     Verdict  and  judgment  for  the  plaintiff. 

In  the  course  of  the  trial  the  defendant  gave  in  evidence,  a 
document  emanating  from  the  General  Land  Office,  in  these 
words : 

General  Land  Office,  Jlpril  I2ih,  1820. 

I  certify  that  in  pursuance  of  an  act  of  Congress  passed  on 
the  3d  March,  1817,  entitled  an  act  making  provision  for  the 
location  of  the  lands  reserved  by  the  first  article  of  the  treaty 
of  the  9th  August,  1814,  between  the  United  States  and  the 
Creek  Nation,  to  certain  Chiefs  and  Warriors  of  that  Nation, 
and  for  other  purposes,  the  Secretary  of  the  Treasury  has  con- 
firmed the  claim  of  Peter  Randon,  being  No.  22,  and  that  the 
said  Peter  Randon  is  entitled  to  occupy  the  following  lands, 
agreeably  to  the  provisions  of  said  act,  viz:  two  fractions  of 
section  thirty-three,  of  township  six  and  range  five,  on  each 
side  of  the  Alabama  river,  in  the  State  of  Alabama,  and  the 
district  of  Cahawba. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name, 
and  caused  to  be  affixed  the  seal  of  this  office,  at  the  city  of 
Washington,  this  12th  day  of  May,  1820,        Josiah  Meigs, 

(seal,  &c.)  Commissioner  of  the  Gen' I  Land  Office. 
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The  defendant  also  proved  that  he  held  under  claim  of  title, 
derived  from  said  Peter  Randon. 

No  other  evidence  is  stated  in  the  bill  of  exceptions,  nor  does 
it  otherwise  appear  what  title  was  set  up  by  either  party  to  the 
lands  in  controversy. 

The  defendant  requested  the  Court  to  charge  the  jury — 

1.  That  the  act  of  Congress  of  1817,  entitled,  &c.  does  not 
provide  for  the  reversion  of  the. lands.  That  the  United  States 
have  the  right  to  grant  lands  by  law,and  in  this  case  did  grant 
the  land  in  question,  by  the  act  of  ISI7,  without  imposing  or 
insisting  on  the  limitations  and  restrictions  contained  in  the 
treaty  of  9th  August,  1814. 

2.  That  under  the  said  act  it  was  necess'ary  that  some  act 
should  have  been  done  by  the  United  States  to  ascertain  the 
fact  of  abandonment,  before  they  would  have  the  right  to  make 
a  new  grant. 

S.  That  in  arriving  at  the  measure  of  damages,  the  jury 
should  consider  the  permanent  improvements  proved  to  have 
been  made  by  the  defendant,  upon  the  premises  sued  for,  h# 
holding  according  to  the  proof,  under  color  of  title. 

4.  That  if  the  plaintiff  laid  his  float  upon  the  land  with  a 
knowledge  that  the  persons  then  in  possession,  held  under  a 
grant  from  the  United  States,  and  held  adversely  to  the  United 
States  and  all  the  world,  then  his  laying  such  float  was  frau- 
dulent and  void,  although  he  might  have  believed  the  grant 
under  which  those  then  in  possession  held,  was  not  a  perfect 
one,  and  that  the  conditions  of  the  grant  had  failed. 

These  charges  were  severally  refused.  The  Court  charged 
the  jury  that  the  plaintifi*  was  entitled  to  recover  as  damages 
the  value  of  the  rents  as  proved,  without  regard  to  any  im- 
provements made  by  the  defendant,  the  latter  having  made  no 
suggestion  before  the  trial  under  the  statute. 

The  defendant  excepted  to  the  refusals  to  give  the  charges 
requested  and  to  the  charge  given,  and  now  assigns  the  same 
as  matters  of  error. 


Peck,  for  the  plaintiff  in  error. 
Dargan  and  Pearson,  coiitra. 


JUNE  TERM.  1S42,  S«9 

Hdiinger  ▼.  Smith. 

GOLDTHWAITE,  J.— This  case  was  argued  ^efly  upon 
its  supposed  connection  wilh  the  treaty  made  with  the  Creek 
Indians,  in  1814,  and  the  act  of  Congress  of  the  3d  March, 
1817,  by  which  the  United  States  complied  with  their  engage- 
ments to  the  Indians,  as  stipulated  in  the  first  article  of  the 

treaty. 

The  treaty  contemplates  no  other  reservations  of  land  than 
to  the  Chiefs  and  Warriors  of  the  tribe,  and  then  only  upon 
the  condition  that  they  and  their  descendants  shall  continue  to 
occupy  the  reservations.  The  act  goes  much  beyond  the  trea- 
ty, and  after  providing  for  the  reservations  of  land  by  the  Chiefs 
and  Warriors,  permits  these  lands  to  descend  to  the  heirs  in 
fee  simple  whenever  the  ancestor  continues  in  the  occupation 
until  the  term  of  his  death.  It  also  provides  for  three  other 
distinct  classes  of  reservations  to  the  children  or  descendants 
of  those  who  were  killed  in  the  service  of  the  United  States,  or 
who  have  died  since  the  treaty,  or  -who  are  the  heads  of  fami- 
lies, but  not  Chiefs  or  Warriors.  In  one  or  more  of  these  clas- 
ses the  title  provided  for  is  a  fee  simple. 

The  mere  inspection  of  the  certificate  which  the  defendant 
gave  in  evidence  does  not  enable  us  to  determine  to  which 
class  the  reservation  belongs  under  the  act  of  Congress,  and 
all  the  charges  requested  with  reference  to  the  title  itself  must 
be  considered  as  abstract,  because  no  evidence  is  disclosed  as 
having  been  before  the  jury  from  which  any  conclusion  can 
be  drawn  of  the  incorrectness  of  the  instructions. 

In  this  condition  of  the  case  we  have  no  means  to  ascertain 
what  was  the  title  of  either  party,  and  consequently  no  re- 
vision can  now  be  had  of  the  charges  so  far  as  they  seem  to 
afiject  the  title. 

2.  But  the  affirmative  charge  with  respect  to  the  improve- 
ments made  by  the  defendant,  and  his  right  to  have  them  con- 
sidered in  the  ascertainment  of  the  damages  to  be  recovered 
against  him,  enables  us  to  review  this  point  in  the  case,  al- 
though the  evidence  is  not  set  out  wilh  that  precision  which  is 
always  desirable.  It  is  evident  from  what  is  stated  in  the  bill 
of  exceptions,  that  the  defendant  was  not  a  mere  trespasser, 
but  that  he  held  under  Randon,  by  some  claim  of  title  derived 
from  him;  and  in  the  third  request  for  a  particular  charge  it  is 
said  permanent  improvements  were  proved  to  have  been  mado 
47 
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by  the  dellndant,  he  holding  under  color  of  title.  The  Circuit 
Court  excluded  all  consideration  of  these  improvements  from 
the  jury,  and  instructed  them  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  rents  proved,  inasmuch  as  the  defen- 
dant had  made  no  suggestion  of  such  improvements  before  the 
trial.  This  charge  assumes  to  be  predicated  on  the  act  of  1836, 
[Digest,  652,]  which  provides,  that  in  any  suit  thereafter  to  be 
commenced,  for  the  possession  of  lands  or  tenements,  it  shall 
be  lawful  for  the  defendant,  at  any  time  before  the  trial  of  such 
suit,  to  suggest  to  the  Court,  that  he  and  those  persons  whose 
estate  he  has  in  the  lands  or  tenements  sued  for,  have  had  ad- 
verse possession  of  the  same  for  three  years  next  before  the 
commencement  of  such  suit,  and  that  he  and  those  persons 
whose  estate  he  has,  have  made  permanent  and  valuable  im- 
provements on  the  lands  sued  for,  during  the  time  he  and  they 
have  had  adverse  possession  of  the  same. 

The  act  then  proceeds  to  declare  that  the  value  of  these  im- 
provements shall  be  set  off  against  the  value  of  the  use  and  oc- 
cupation, and  if  they  are  greater,  no  writ  of  possession  shall 
issue  for  one  year,  unless  the  excess  shall  be  paid  into  Court 
lor  the  defendant. 

This  enactment  provides  a  cumulative  remedy,  and  does  not 
take  away  any  rights  w^hich  defendants  had  by  the  common 
law  to  set  off  the  value  of  improvements,  in  mitigation  of  the 
damages  in  an  action  of  trespass  for  mesne  profits.  That  ac- 
tion has  always  been  considered  as  governed  by  equitable  rules, 
and  when  the  owner  of  land  has  been  benefitted  by  permanent 
improvements,  adding  to  its  value,  there  is  no  reason  why  he 
should  also  be  compensated  in  damages,  especially  when  the 
action  is  against  one  who  is  in  under  color  of  title,  and  is  not  a 
mere  trespasser.  The  law  was  so  held  in  the  case  of  Jackson 
V.  Loomis,  [4  Cowen,  168,]  and  it  seems  to  be  applicable  to 
the  case  now  under  consideration,  as  it  is  clear  that  this  defen- 
dant was  not  a  m^re  trespasser.  The  Circuit  Court  certainly 
erred  in  considering  the  statute  as  taking  away  the  right  of  the 
defendant  to  give  evidence  of  permanent  improvements  of  the 
land  in  mitigation  of  damages,  and  in  ruling  that  the  jury  could 
not  consider  such  improvements  in  ascertaining  the  sura  to  be 
awarded  to  the  plaintiff  as  damages,  and  for  this  the  judgment 
must  be  reversed. 
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The  defendant  in  error  has  offered  to  remit  his  danrjages  for 
the  purpose  of  avoiding  another  trial,  bat  we  think  this  cannot 
be  done,  as  our  jurisdiction  over  the  case  ceases  vviih  its  rever- 
sal, and  we  are  not  invested  with  the  discretionary  power  to 
allow  of  such  amendment.  When  the  judgment  is  reversed 
there  is  nothing  for  such  a  release  to  operate  upon,  because  the 
judgment  is  declared  null.  The  release  cannot  be  entered  be- 
fore the  reversal,  for  the  reason  that  no  such  power  is  vested 
in  this  Court,  and  by  such  a  course  the  parties  in  a  great  num- 
ber of  cases  would  avoid  the  consequences  of  erroneous  pro- 
ceedings, to  the  prejudice  of  those  against  whom  they  were 
committed. 

Judgment  reversed  and  remanded. 


EVERLY  V.  BRADFORD. 

1.  It  ia  competent  for  a  merchant  to  establish  an  account  by  proof  that  ihe  entrf 
on  his  book  is  in  the  handwriting  of  a  deceased  clerk,  who  is  proved  to  have 
been  correct  and  accurate  in  making  his  charges ;  and  where  a  deposition  pro- 
fesses to  set  out  an  exact  copy  of  the  entry,  as  thus,  "  500  doz.  cnt  glass  beads, 
a  30  ctfi.  $100,"  it  is  evidence  to  show  that  at  least  one  hundred  dollars  wan 
due  for  the  articles  charged;  the  plaintifl' claiming  only  that  sum  by  his  dcclara. 
tion,  the  fair  inference  is,  that  the  sale  was  made  at  twenty  cents  ttie  dozen,  and 
the  mistake  was  made  by  the  commissioner  or  scrivener  who  wrote  the  depo- 
sition. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  assumpsit,  brought  in  the  County 
Court  of  Talladega,  by  the  plaintiff  in  error,  to  recover  the 
sum  of  one  hundred  dollars  for  goods,  wares  and  merchandize 
sold  and  delivered.  On  the  trial  the  plaintiff  excepted  to  the 
ruling  of  the  presiding  Judge.  From  the  bill  of  exceptions  it 
apppears  that  the  respective  partnerships  of  the  plaintiff  and 
defendant  with  their  deceased  partners,  at  the  date  of  the  ac- 
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count  in  question,  was  proved;  and  the  plaintiff  offered  the 
deposition  of  a  witness,  who  stated,  that  in  the  year  1834,  he 
was  in  tlie  enaploy  of  the  plaintiff  and  his  deceased  partner, 
who  were  doing  business  in  the  city  of  Philadelphia.  At  that 
time  Benj.  W.  Butler  was  a  Clerk  in  the  house,  and  has  since 
died.  Witness  futher  states  that  he  was  well  acquainted  with 
Butler's  handwriting,  from  having  frequently  seen  him  write, 
that  he  had  a  book  of  original  entries  of  the  plaintiff's  house 
then  before  him,  in  which,  in  the  handwriting  of  Butler,  was 
an  entry  under  date  the  9th  October,  1834,  as  follows:  "  Sold 
Bradford  &  Harris,  of  Wetumpka,  Ala.  500  dozen  cut  glass 
beads  a  30  cts."  carried  out  ^100.  Witness  further  states  that 
he  was  well  acquainted  with  Butler,  and  believes  him  to  have 
been  an  honest  man  and  a  correct  clerk ;  that  the  entry  stated, 
he  believes  was  made  on  the  day  it  bears  date,  and  that  the 
entries  in  the  books  of  the  plaintiff's  house,  from  his  personal 
knowledge,  were  made  with  punctuality,  care  and  accuracy. 
The  defendant  is  sued  as  the  surviving  partner  of  Temple  Har- 
ris, with  whom  he  did  business  under  the  style  of  Bradford  & 
Harris. 

The  plaintiff,  by  his  counsel,  moved  the  Court  to  charge  the 
jury,  "that  if  they  believed  from  the  evidence,  that  the  charge 
in  the  account  sued  on,  was  made  in  plaintiff's  books  of  ac- 
count, in  the  ordinary  courseof  business,  by  a  clerk  of  plaintiffs 
who  was  dead  at  the  time  of  taking  the  deposition  read  to  them, 
that  he  was  a  correct  clerk,  and  that  plaintiff  kept  correct  books 
ofaccount;  and  therebeingnoevidence  to  disprove  the  plaintiff's 
account,  they  should  find  for  him — which  charge  the  Court  re- 
fused to  give. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
prosecuted  a  writ  of  error  to  the  Circuit  Court,  where  the  judg- 
ment of  the  County  Court  was  affirmed,  and  to  revise  this  lat- 
ter judgment  a  writ  of  error  has  been  sued  to  this  Court. 

L.  E.  Parsons,  for  the  plaintiff,  insisted  that  the  Judge  of 
the  County  Court  should  have  instructed  the  jury  as  prayed, 
and  cited  2  Starkie's  Ev.  639  ;  15  East  Rep.  32  ;  2  Ld.  Raymi 
Rep.  873;  2  Salk.  Rep.  690;  9  Porter's  Rep.  289. 

Chilton,  for  the  defendant.    The  charge  prayed  was  upon 
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the  facts,  and  was  properly  refused.  The  deposition,  while  it 
atfirms  the  accuracy  of  the  entry,  shows  it  in  point  of  fact  to 
be  incorrect ;  for  instead  of  being  carried  out  for  SlOO,  it  should 
according  to  the  datUj  have  been  gl50. 

COLLIER,  C.  J. — It  is  conceded  that  where  a  clerk  who 
has  made  entries  in  the  books  of  his  employer  is  dead,  proof  of 
his  handwriting  is  admissible  lo  show,  not  only  that  the  entries 
were  made  as  they  appear,  but  also  that  they  are  correct. 
Clemens  v.  Patton,  Donegan  &  Co.  [9  Porter's  Rep.  289,]  is 
directly  to  the  point.  But  it  is  insisted  that  the  instruction 
asked  to  be  given  to  the  jury,  not  only  asserts  the  admissibility 
of  the  evidence,  but  its  legal  conclusiveness.  This  argument 
we  think  cannot  be  maintained.  We*  understand  from  the  bill 
of  exceptions  that  no  evidence  was  offered  by  the  defendant, 
at  the  trial,  so  that  the  cause  was  submitted  to  the  jury  on  the 
proof  adduced  by  the  plaintilf  alone ;  this  appears  from  the 
statement  that  there  was  "no  evidence  to  disprove  plaintiff's 
account."  Now  the  case  cited  affirms  that  the  evidence  was 
prima  facie  sufficient  to  establish  the  account ;  this  being  the 
case,  upon  principle,  it  would  seem,  the  jury  were  bound  to 
accord  to  it  credence.  The  Court  were  requested  thus  to  de- 
clare the  law  in  effect. 

It  is  true  that  the  jury  are  to  judge  of  the  credibility  of  wit- 
nesses, but  there  was  nothing  in  the  deposition  before  them  to 
discredit  it,  or  cast  the  slightest  shade  of  suspicion  over  the 
"Witness.  The  entry  made  by  the  deceased  clerk,  supposing 
the  beads  to  have  been  sold  at  thirty  cents  the  dozen,  was  in- 
correctly carried  out ;  but  this  should  be  intended  to  b«  a  mis- 
take of  the  commissioner  who  took  the  deposition,  or  of  the 
scrivener  who  wrote  it.  And  the  fact  that  the  plaintiff  de- 
clares for  one  hundred  dollars  only,  shows  that  the  charge 
should  have  been  twenty  cents  the  dozen.  If  the  facts  were 
submitted  to  a  Court  as  a  case  agreed,  or  as  a  special  verdict, 
there  could  be  no  hesitancy  as  to  the  proper  judgment,  and  we 
cannot  doubt  the  correctness  of  the  instruction  prayed. 

The  judgments  rendered,  both  by  the  County  and  Circuit 
Courts  are  reversed,  and  the  cause  remanded  to  the  Circuit 
Court,  that  it  may  be  thence  remanded  to  the  County  Court. . 
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GAZZAM  V.  POYNTZ. 

1.  A  deuii  of  assiiiiimf  til  made  by  a  debtor  conveying  his  property  to  a  trustee, 
wiih  power  to  collect  and  sell  and  apply  the  proceeds  to  the  payment  of  certain 
creditors,  first,  those  named  in  schedule  B.  according  to  the  order  in  which  they 
were  set  down  ;  second,  those  enumerated  in  schedule  C.  pari  passu,  and  with- 
out  priority  or  partiality,  and  lastly  all  other  persons  having  legal  demands  against 
the  debtor — and  also  giving  to  the  trustee  the  power  and  discretion  of  departing 
from  such  order  and  enumeration,  if  by  such  departure  any  compromise  or  sei- 
tlemetit  could  be  effected,  advantageous  to  the  debtor  or  his  creditors — declared 
void,  because  made  with  the  intent  to  delay,  hinder  and  defraud  creditors — and 
that  such  intent  was  apparent  on  the  deed. 

2.  A  deed  of  assignment  can  be  sustained,  only  where  the  property  conveyed  by 
the  deed  is  bona  fide  devoted  to  the  payment  of  the  creditors,  without  stipulating 
for  any  benefit  to  the  debtor,  and  where  the  equitable  interests  of  the  creditors 
are  fixed  and  determined  by  the  assignment  itself. 

Error  to  the  Chancery  Court  of  Mobile. 

This  was  a  bill  in  Chancery,  filed  by  the  defendants  in  er- 
ror to  set  aside  a  deed  of  assignment  made  by  Audley  H. 
Gazzam. 

The  complainants  alledge  that  they  are  judgment  creditors 
of  A.  H.  Gazzam,  having  obtained  judgment  against  him  for 
187,568,  besides  costs — that  an  execution  issued  thereon  to  the 
sheriff  of  Mobile  county,  which  he  returned  no  property  found. 
That  another  execution  has  issued  and  been  levied  on  certain 
lands  of  A.  H  Gazzam,  sufficient  in  value  to  satisfy  the  judg- 
ments— that  Gazzam,  with  the  view  ofdelaying  and  hindering 
his  creditors,  on  the  4th  January,  1840,  made  a  deed  of  assign- 
ment to  one  Charles  W.  Gazzam,  his  brother,  including  the 
lands  so  levied  on,  who  has  pretended  to  manage  and  control 
them,  but  has  held  them  in  fact  for  the  sole  use  and  benefit  of 
his  brother — that  the  trustee  has  not  oflered  the  property  for 
sale  under  the  powers  in  the  deed,  nor  has  he  gone  on  to  close 
the  afi"airs  of  ihe  trust,  but  has  used  the  estate  and  interest  for 
the  sole  purpose  of  preventing  the  creditors  of  A.  H.  Gazzam 
from  collecting  their  debts  by  due  course  of  law. 
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The  bill  further  charges  that  the  trustee,  from  linie  to  lime, 
has  conveyed  large  tracts  of  land,  although  the  special  trust 
and  preferances  have  not  been  performed— that  he  has  made 
divers  settlements  with  the  creditors  of  Audley,  giving  them 
in  payment  lands  embraced  in  the  deed,  although  their  claims 
are  not  set  forth  in  the  same,  nor  had  they  obtained  any  judg- 
ment, or  acquired  any  lien  thereon— that  this  was  done  by  the 
counsel  and  with  the  advice  of  Audley,  and  because  exhorbi- 
tant  prices  were  obtained  for  the  lands— and  that  the  trustee 
refuses  to  settle  any  debts  unless  for  lands  at  such  prices. 

The  bill  also  charges  a  secret  trust  to  exist  between  the  trus- 
tee and  his  brother,  and  that  the  former  allows  the  latter  a  sup- 
port and  maintenance  out  of  the  trust  property,  and  permits 
him,  without  rent,  to  occupy  the  dwelling  house,  &c.  That  all 
the  property  of  Audley  is  conveyed  by  the  deed  which  is  ex- 
hibited, and  prays  that  the  same  be  declared  fraudulent  and 
void,  and  that  the  property  be  held  subject  to  the  payment  of 
the  judgment,  &c.    -      <"< 

The  deed  of  assignment  conveys  to  the  trustee  a  large 
amount  of  real  and  personal  properly,  debts,  &c.  •'  upon  the 
trust  that  with  all  speed  convenient  and  compatible  with  the 
interest  and  security  of  all  parties  beneficially  interested,  to 
sell,  dispose  of  and  convey,  all  the  real  and  personal  estate  and 
property  hereby  conveyed  and  assigned,  or  such  part  and  par- 
cel or  portion  thereof  as  may  be  necessary,  at  such  prices  and 
on  such  terms  andconditionsas  the  said  party  of  the  second  part, 
his  heirs,  &c.  may  deem  most  expedient,  and  to  collect  in  the 
discretion  of  the  said  party  of  the  second  part,  the  said  debts 
or  sums  of  money,  and  all  othqr  the  premises  hereby  assigned 
— and  out  of  the  trust  moneys  which  shall  come  into  his  hands, 
in  the  first  place  reimburse  himself  all  costs,  charges  and  ex- 
penses whatsoever,  which  he  may  sustain  or  be  put  to  in  and 
about  the  execution  of  the  trust  hereby  reposed  in  him,  or 
otherwise  relating  thereto — and,  in  the  second  place, out  of  the 
residue  of  the  said  trust  monies,  as  the  same  may  be  from  time 
to  time  collected,  to  pay  and  satisfy  the  several  notes  and  evi- 
dences of  debt  set  down  and  enumerated  in  schedule  of  my 
debts  hereto  annexed,  marked  B.  paying,  satisfying  and  dis- 
charging the  same  in  the  precise  order  in  which  they  are  here- 
in set  down  and  numbered,  not  meaning,  however,  hereby  to 
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deprive  my  said  assignee,the  said  part}?-  of  the  second  part,  of  the 
power  and  discretion  of  departing  from  the  said  order  and  enu- 
meration, if  by  such  departure  any  compromise  or  settlement 
may  be  effected  advantageous  to  the  interest  of  the  said  party 
of  the  first  part  and  his  creditors — and  in  Hke  manner,  and  at 
the  same  time  to  pay  and  satisfy  any  interest  that  has,  or  may, 
accrue  on  said  notes  at  the  payment  thereof — and  in  the  third 
place,  out  of  the  residue  of  the  said  trust  monies,after  the  afore- 
mentioned payment  of  principal  and  interest,  to  pay  and  satis- 
fy, as  far  as  the  said  residue  may  sn^ce,  pari  passu,  and  with- 
out partiality,  preference  or  priority,  the  several  debts  set  down 
and  enumerated  in  schedule  C.  hereto  annexed — and  in  the 
fourth  place,  out  of  the  said  trnst  monies,  after  the  payment  of 
the  debts  last  mentioned  and  enumerated  in  schedule  C.  to  pay 
and  satisfy,  as  far  as  the  residue  may  snffice,  all  other  debts, 
demands  and  responsibilities,  legally  enforceable  against  me, 
the  said  party  of  the  first  part  Provided,  nevertheless,  and 
it  is  hereby  declared  and  agreed,  that  the  said  party  of  the  se- 
cond part,  may  use  and  employ  such  agents  as  he  may  think 
proper.  &c. — and  it  is  further  declared  to  be  the  meaning  and 
intention  of  these  presents,  that  notwithstanding  any  thing 
which  may  be  herein  declared  or  appointed,  he,  the  said  party 
of  the  second  part  may,  in  his  discretion,  pay  as  it  shall  become 
necessary  and  convenient  any  interest  or  curtailments  accrued, 
accruing  or  to  accrue  on  any  note  or  notes  of  the  said  party  of 
the  first  part,  enumerated  in  this  assigtiment  by  the  schedule 
annexed,  due  in  any  Bank  or  Banks,  on  any  renewal  thereof; 
and  further,  that  the  said  party  of  the  second  part,  may,  from 
time  to  time,  and  whenever  it  shall  be  for  the  mutual  interest 
of  the  several  parties  beneficially  interested,  to  depart  from  the 
ord«r  of  assignment  hereinbefore  appointed  and  directed,  by 
settling  in  full  or  in  part,  by  compromie  or  otherwise,  any  of 
the  debts  or  liabilities  specified  in  the  schedule  hereto  annexed 
and  for  which  I  am  legally  liable  and  chargeable." 

The  several  schedules  are  annexed  of  debts  due  to  and  from 
A.  H.  Gazzam,  the  latter  amounting  to  between  fifty-five  and 
sixty  thousand  dollars. 

Audley  H.  Gazzam  denies  all  fraudulent  design  in  making 
the  deed,  but  that  the  intention  was  to  provide  bona  fide  for 
all  his  creditors — that  the  proviso  in  the  deed  authorizing  the 
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trustee  to  depart  from  the  order  in  which  the  claims  were  enu- 
merated in  the  schedule,  was  designed  to  enable  the  triisteeto 
preserve  the  estate,  as  in  cases  where  debts  secured  by  mort- 
gage on  real  estate,  which  would  not  bring  its  value  if  sold  un- 
der a  decree  of  foreclosure  and  that  the  power  was  not  intend- 
ed to  defeat  the  rights  of  any  of  the  creditors.  The  other  char- 
ges in  the  bill  impugning  the  fairness  of  the  deed  or  the  con- 
duct of  the  trustee  are  all  denied.  He  also  denies  that  he  lias 
been  supported  by  or  lias  received  any  thing  from  the  trustee 
since  his  acceptance  of  the  trust, 

C.  W.  Gazzam,  the  trustee,  denies  that  the  deed  was  made 
to  delay  or  defraud  creditors,  within  his  knowledge  or  belief, 
but  the  intention  was  to  pay  all  the  debts  of  A.  H.  Gazzam, 
and  that  all  his  acts  under  the  deed  have  been  to  accomplish 
that  object.     That  from  the  date  of  the  deed  up  to  the  present 
time  he  has  constantly  offered  the  property  for  sale,  and  has 
done  his  utmost  to  dispose  of  it  as  quokly  and  to  the  best  in- 
terest of  all  parties  concerned,  as  possible.     He  denies  that  he 
has  used  the  property  in  such  a  manner  as  to  defeat  the  just 
rights  of  creditors.     That  for  the  last  four  or  five  years,  real  es- 
tate, of  which  the  assigned  property  principally  consists,  has 
had  at  public  auction,  or  at  forced  sales,  little  or  no  value,  and 
that  if  he  had  offered  the  estate  in  large  bodies,  at  public  sale, 
so  as  to  satisfy,  as  far  as  might  be,  the  debts  recited  in  the  as- 
signment he  believes  the  entire  assigned  debt  would  not  have 
satisfied  one-fourth  of  the  claims.     That  to  preserve  the  estate 
to  the  creditors  he  has  paid  large  sums  in  discharge  of  mortga- 
ges.    He  denies  having  conveyed  large  parcels  of  land  in  dis- 
regard of  the  preferences  created  by  the  deed,  and  whether  the 
powers  vested  in  him  by  the  deed  authorized  him  to  make 
such  preferences,  he  submits  to  the  Court.     He  denies  that  he 
has  made  settlements  with  the  creditors  by  giving  them  lands 
at  exorbitant  prices,  and  has  made  but  two  offers  of  this  des- 
cription, one  of  which  to  complainants,  and  the  price  put  on 
the  land  was  what  he  truly  believed  to  be  its  value,  and  lower 
than  the  adjacent  lands  were  held  at,  and  that  the  offer  was 
made  at  the  suggestion  of  the  complainant's  solicitors.     He 
thinks  the  assigned  property,  under  judicious  management, 
will  pay  all  the  debts,  but  if  the  estate  is  wound  up  suddenly 
and  hastily,  it  will  be  largely  insolvent — that  he  has  proceeded 
48 
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with  the  sales  with  as  much  despatch  as  is  consistent  with  the 
interest  of  the  creditors — he  denies  all  fraud  or  collusion  with 
the  maker  of  the  deed,  and  renders  a  full  account  of  his  acts 
under  the  deed. 

The  parties  went  to  trial  by  consent  on  bill  and  answer,  and 
the  Chancellor  declared  the  deed  fraudulent,  and  granted  the 
relief  sought  by  the  bill.  From  this  decree  this  writ  of  error  is 
prosecuted. 

Dunn  &  Lesesne  and  Dargan,  for  plaintiffs  in  error  con- 
tended that  the  intent  of  the  deed  was  honest,  and  that  the 
powers  contained  in  it  could  not  be  exercised  to  a  dishonest 
purpose  without  violating  the  terms  of  the  deed,  and  that  this 
is  the  only  criterion.  [4  Mason,  220 ;  14  Johns.  458  ;  9  Por- 
ter, 571 ;  5  Pickering,  32;  2  Conn.  633 ;  13  Conn.  391 ;  6  Green- 
leaf,  395.] 

That  the  cases  relied  on  by  the .  other  side,  from  7th  Paige, 
570,  and  11th  Wendell,  240,  were  not  applicable  to  this  case, 
but  if  so  considered,  they  maintained  thej'^  were  not  correctly 
decided,  and  were  in  hostility  with  the  cases  cited  from  5th 
Pick,  and  2d  Conn.  .^ 

Campbell,  contra.  Neither  the  detail  of  explanatory  cir- 
cumstances nor  the  denial  of  fraud  in  the  answer,  will  relieve 
the  parties  to  an  assignment,  which  contains  illegal  provisions, 
when  assailed  by  the  dissenting  creditors.  [1  Ed.  Ch.  256; 
11  Wendell  S.  C.  240  ] 

The  assignment  in  this  case  places  the  property  of  the  debt- 
or in  the  hands  of  a  third  person,  giving  to  him  the  privilege  of 
retaining  it  for  an  indefinite  period,  to  enable  him  to  compound 
with  the  creditors  of  the  assignor.  Under  the  powers  confer- 
red by  this  deed,  the  assignee  can  set  at  defiance  the  creditors 
of  the  grantor.  He  must  be  allowed  to  fulfill  the  trusts,  and 
unless  the  control  and  disposition  is  allowed  to  him  he  cannot 
do  so.  Hence  law  and  chancery  must  both  await  his  decision. 
A  law  giver  is  constituted  by  the  act  of  the  debtor  more  pow- 
erful than  the  supreme  power  of  the  State,  and  the  right  of 
the  creditor  to  satisfaction  out  of  the  debtor's  property  postpon- 
ed indefinitely.     [11  Wend.  200;  14  Johns.  258  ;  4  Paige  24  ; 
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1  Iredell,  490;  12   S.   &  R.   198;  1    Iredell,    180;   7  Paige, 

568.] 

The  cases  cited  from  Connecticut  are  unsound.  A  debtor 
has  no  right  to  place  his  property  in  such  a  situation  that  it  can 
be  used  for  any  purpose  but  .to  pay  his  debts.  They  have  a 
claim  to  his  property  unconditionally,  and  in  the  state  in  which 
it  is  at  the  date  of  tho  assignment.  To  make  such  a  stipula- 
tion good,  the  creditor  must  assent  to  it.  [31  Eng.  C.  L.  R. 
254.] 

ORMOND,  J.— In  the  case  of  Ashurst  v.  Martin,  [9  Porter 
566,]  we  sustained  an  assignment  made  by  one  in  failing  cir- 
cumstances, by  the  terms  of  which  a  release  was  exacted  from 
all  the  creditors  who  came  in  under  the  deed  within  a  time 
stipulated.  That  decision  was  reluctantly  made,  under  the  in- 
fluence of  a  former  decision  of  this  Court,  which  had  been  long 
acquiesced  in,  but  we  then  avowed  our  determination  not  to 
go  beyond  the  letter  of  that  case.  It  was  then  considered  as 
settled  law,  "that  a  debtor  may  convey  his  property  in  trust  to 
pay  one  or  more  creditors  in  full,  or  to  pay  his  creditors  in  un- 
equal portions,  provided  he  relinquishes  all  control  over  it, 
and  stipulates  for  no  pecuniary  benefit  to  himself,  but  fairly 
and  bona  fide  appropriates  it  to  the  payment  of  his  debts.'* 
Such  is  still  our  opinion,  and  to  that  test  we  will  subject  the 
assignment  in  this  case. 

The  parties  having  gone  to  trial  on  bill  and  answer  by  con- 
sent, the  latter,  according  to  the  rule  adopted  by  this  Court  for 
the  regulation  of  proceedings  in  the  Courts  of  Chancery,  must 
be  considered  as  true  in  all  its  parts;  and  as  the  answers  of 
both  defendants  deny  all  intentional  fraud,  and  insist  that  those 
portions  of  the  deed  of  assignment  now  objected  to  were  intro- 
duced in  it  for  the  sole  purpose  of  enabling  the  trustee,  by  a 
judicious  sale  of  the  property,  to  pay  all  the  creditors,  tho 
question  is  one  of  dry  law,  upon  the  construction  of  the  deed. 

The  property  conveyed  by  the  deed  consists  of  choses  in  ac- 
tion and  other  personal  property,  lands  in  the  city  of  Mobile, 
and  a  large  amoimt  of  land  situated  in  other  counties,  which 
was  wild  or  unimproved,  and  which  the  trustee  was  authoriz- 
ed with  all  speed, 'Convenient  and  compatible  with  the  interest 
of  all  parties  beneficially  interested  therein,  to  sell,  dispose  of 
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and  convey  at  such  prices  and  on  such  terms  or  conditions  as 
he  should  deem  expedient  and  with  the  proceeds  and  the  debts 
collected,  after  paying  expenses,  &c.  to  discharge  the  debts 
enumerated  in  schedule  B.  in  the  precise  order  in  which  they 
are  there  enumerated,  giving  to  the  trustee  a  discretion  to  de- 
part from  the  order  of  enumeration,  "  if  by  such  departure  any 
compromise  or  settlement  may  be  effected  advantageous  to 
the  interest  of  the  party  of  the  first  part  and  his  creditors^ 
The  second  class  of  creditors  enumerated  in  schedule  C.  are  to 
be  paid  pari  passu;  and  lastly,  all  other  legal  demands.  The 
power  of  the  trustee  is  finally  stated  thus:  "And  further,  that 
the  said  party  of  the  second  part  may  from  time  to  time,  and 
whenever  it  shall  be  for  the  mutual  interest  of  the  several  par- 
ties beneficially  interested  herein,  depart  from  the  order  of 
payment  hereinbefore  appointed  and  directed,  by  settling  in 
full,  or  in  part,  by  compromise  or  otherwise,  any  of  the  debts 
or  liabilities  specified  in  the  schedule  hereto  annexed,  or  for 
which  I  am  legally  liable  and  chargeable." 

We  are  of  opinion  with  the  Chancellor,  that  this  deed  can- 
not be  supported — that  there  is  an  intent  apparent  on  its  face 
that  it  was  made  with  the  design  to  hinder  and  delay  creditors 
in  the  collection  of  their  debts. 

A  deed  of  assignment,  to  be  valid,  must  distinctly  declare 
the  uses;  and  one  reserving  to  the  grantor  the  right  to  declare 
them  subsequently,  would  be  void.  The  reason  of  this  is  ap- 
parent. Whilst  the  debtor  retains  his  property  in  his  hands, 
,  subject  to  the  legal  pursuit  of  his  creditors,  he  may  compound 
with  them  and  obtain  an  abatement  of  their  claims.  The  par- 
ties meet  on  equal  ground,  and  the  creditor  may  either  assent 
to  the  debtor's  proposition  or  take  his  chance  by  suit.  But  if 
the  debtor  could,  by  an  assignment,  place  his  property  beyond 
the  reach  of  his  creditors,  by  suit,  and  be  at  the  same  time  per- 
mitted to  compromise  with  them,  or  offer  terms  of  compromise, 
the  odds  would  be  fearfully  in  his  favor.  The  making  of  an 
assignment  with  preferences,  is  an  admission  on  the  part  of 
the  debtor,  of  inability  to  pay  all  his  debts,  or  at  least  renders 
such  payment  doubtful;  and  those  who  are  placed  in  the  class 
of  those  who  are  to  be  paid  pari  passu,  the  true  meaning  of 
Avhich  generally  proves  to  be  not  to  be  paid  at  all,  naturally 
feel  alarmed  for  the  safety  of  their  debts,  and  if  the  debtor 
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through  his  trustee,  who  is  a  person  usually  not  very  hostile 
to  his  interests,  can  appeal  to  their  fears  and  offer  them  the 
certainty  of  receiving  a  portion  of  their  debt  uistead  of  the 
doubtful-provision  made  for  them  in  the  deed  for  any  portion 
of  it,  he  would  be  enabled  to  exercise  a  control  over  them 
which  few  could  resist.  Even  the  preference  given  to  some 
of  the  creditors  would  be  an  illusion,  and  they  would  be  mere- 
ly placed  on  t\\e  preferred  list  to  hold  out  inducements  to  those 
whose  chance  of  payment,  from  the  position  assigned  them, 
being  doubtful,  if  not  desperate,  to  abate  something  of  their  de- 
mands, and  thus  make  it,  in  the  language  ot  the  deed,  "advan- 
tageous to  the  interest  of  the  paHy  of  the  first  part  and  his  y 
creditors,  that  a  compromise  or  settlement  should  be  effected/*'  » 
Such  a  provision,  if  tolerated,  would  enable  a  debtor  to  set  his 
creditors  at  defiance,  and  compel  them  to  bid  against  each  other 
for  his  favors,  and  would  be  virtually  vesting  him  with  pow- 
ers which  no  one  would  suppose  he  could  in  terms  reserve  to 
himself  in  the  deed  of  assignment. 

In  the  hnpressive  language  of  Judge  Gaston,  in  Haffner  v. 
Irwin,  [I  Iredell,  490,]  "It  is  enough,  perhaps  mgre  than 
enough,  for  human  infirmity,  that  the  debtor  shall  be  allowed, 
under  these  distressing  circumstances,  to  select,  according  to 
his  unbribed  judgment,  among  his  creditors  for  those  who  me- 
rit a  preference,  and  to  make  a  simple  and  unconditional  ap- 
propriation of  his  property  to  the  payment  of  their  claims.  But 
to  allow  him  to  negotiate  for  terms  with  them — to  seek  out 
those  who  will  be  most  favorable  to  him,  either  in  the  way  of 
profit  or  commerce,  direct  or  indirect — to  stipulate  openly  or 
covertly  with  regard  to  the  property  conveyed,  other  than  its  • 
appropriation  to  the  purposes  of  the  conveyance — would  be  in- 
jurious to  the  best  interests  of  the  community." 

In  the  case  of  Barnuni  v.  Hampstead,  [7lh  Paige,  568,] 
which  was  an  assignment  by  a  debtor  giving  preference  to 
some  of  his  creditors,  but  giving  to  the  trustee  a  discretion  to 
discharge  certain  claims  against  the  assignor  in  preference  to 
the  preferred  debts. 

The  Chancellor  held  that  this  provision  rendered  the  deed 
void,  upon  the  ground  that  an  assignment  which  places  any  of 
tlie  creditors  in  the  power  of  the  debtor,  or  his  assignee,  must 
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have  the  effect  to  delay  or  hinder  creditors  in  the  collection  of 
their  debts.  [See  also  the  opinion  of  Mr.  J,  Sutherland,  in 
Grover  v.  Wakeman,  11  Wendell^  203.] 

We  have  been  referred  particularly  to  the  case  of  De  Forest 
V.  Bacon,  [2  Conn.  633,]  as  supporting  the  view  taken  by  the 
counsel  for  the  plaintiff  in  error.  By  the  deed  in  that  case,  the 
trustees  were  empowered  to  continue  a  manufactory  till  cer- 
taui  raw  materials  were  worked  up,  and  to  purchase  any  ne- 
cessary articles  for  that  purpose.  The  Court  held  this  provis- 
ion did  not /ler  *e  render  the  conveyance  void.  We  are  not 
now  called  on  to  say  what  discretion  may  be  vested  in  the 
trustee  in  the  use  or  sale  of  the  property — our  concern  at  this 
time  is  with  the  avails  of  the  property  when  sold,  and  wheth- 
er the  trustee  can  be  invested  with  a  discretionary  power  over 
it.  So  in  the  case  of  Ashurst  v.  Martin,  [9th  Porter,  576,]  we 
held  that  it  did  not  invalidate  the  deed  because  the  trustee  was 
invested  with  a  discretionary  power  as  to  the  mode  and  man- 
ner of  settling  the  trust  property.  But  that  question  is  totally 
distinct  from  the  present  inquiry. 

As  stated  in  the  preceding  part  of  this  opinion,  an  assignment 
by  a  debtor  can  only  be  sustained  where  the  property  convey- 
ed by  the  deed  is,  by  its  terms,  fairly  and  bona  fide  devoted  to 
the  payment  of  the  creditors,  without  stipulating  for  any  bene- 
fit to  the  debtor,  and  where  the  equitable  interest  of  the  credi- 
tors are  fixed  and  determined  by  the  assignment  itself  We 
have  attempted  to  show  that  the  assignment  in  this  case  is  not 
of  that  character.  In  its  results,  so  far  is  it  from  devoting  the 
assigned  property  to  the  payment  of  the  creditors, and  creating 
in  their  favour  direct  and  absolute  equitable  interests,  that  no 
certain  interests  vests  in  any  creditor ;  but  every  thing  as  it  re- 
gards priority  of  payment  is  referred  to  the  discretioii  of  the 
trustee,  who  is  distinctly  admonished  in  the  deed  itself  to  have 
regard  in  his  settlements  and  compromises  to  the  interest  of 
"  the  party  of  the  first  part.'' ^  Such  a  conveyance  is  in  open 
hostility  with  the  statute  of  frauds ;  its  direct  and  necessary 
tendency  is  to  hinder  and  delay  creditors  of  their  just  and  law- 
ful actions,  and  is  therefore  fraudulent  and  void — the  intention 
being  apparent  in  the  deed  itself. 

We  are  fully  satisfied  that  the  conclusion  here  attained, is  in 
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accordance  with  established  principle,  as  ascertained  by  the 
adjudged  cases,  and  that  the  'decision  is  demanded  by  the  best 
interests  of  the  community. 

Let  the  decree  of  the  Chancellor  be  affirmed. 


McMICHAEL  AND  SHACKLEFORD  v.  RAPELYE  AND 

PURDY. 

1.  The  condition  of  a  prison  bounds  bond  is  forfeited,  if  the  prisoner,  at  the  expira- 
tion of  sixty  days  after  the  execution  of  the  bond,  remains  without  the  walls  of 
the  prison,  he  not  having  taken  the  benefit  of  the  act  for  the  relief  of  insolvent 
debtors. 

Writ  of  Error  to  the  Circuit  Court  of  Autauga. 

This  is  an  action  of  debt  on  a  prison  bounds  bond,  condi- 
tioned that  McMichaei  should  continue  a  true  prisoner  within 
the  custody  and  keeping  of  the  keeper  of  the  said  prison,  (the 
jail  of  Autauga  county,)  or  of  his  steward,  deputy  or  other  offi- 
cer, or  some  of  them,  within  the  limits  of  the  prison  bounds,  as 
by  law  established,  urjtil  he  should  be  discharged  by  due  course 
of  law,  without  committing  any  escape  in  the  mean  time. 
The  second  breach  assigned  in  the  declaration  is,  that  McMi- 
chaei neglected  to  take  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors  for  more  than  sixty  days  after  executing  the 
bond,  and  after  that  time  continued  to  have  the  liberty  of  the 
bounds  of  said  prison,  as  by  law  established,  from  which  a  for- 
feiture of  the  condition  is  alledged.  The  defendants  demur- 
red to  this  breach,and  judgment  was  rendered  for  the  plaintiffs. 

This.judgment  upon  the  demurrer  is  the  only  error  now  in- 
sisted on. 

Lapsley,  for  the  plaintiffs  in  error. 
Geo.  Goldthwaite,  contra. 
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GOLDTHWAITE,  J. — The  only  question  here  presented  is 
with  respect  to  the  sufficiency  of 'the  breach  assigned,  and  its 
solution  involves  an  examination  of  several  of  our  statutes  au- 
thorizing the  discharge  from  actual  custody  of  such  individuals 
as  are  arrested  by  writs  of  ca.  sa.  The  second  section  of  the 
act  of  1824,  imposed  the  duty  on  the  Judges  of  the  several 
County  Courts,  with  the  Commissionersof  Roads  and  Revenue 
of  each  county,  to  lay  out  the  bounds  and  rules  of  their  respec- 
tive prisons — not  exceeding  one  mile  from  the  jail.'  The  third 
section  of  the  same  act  provides  that  any  prisoner  imprisoned, 
as*mentioned  in  the  second  section,  may  enter  into  bond  with 
sufficient  surety  to  the  plaintiff,  in  double  the  sum  of  the  debt 
or  damages  for  which  he  may  be  imprisoned,  conditioned,  &c. 
[Digest,  351,  §1,  2.  The  act  of  1837  repealed  so  much  of  the 
act  of  1824,  as  required  the  Judges,  &c.  to  mark  and  lay  off  the 
bounds  of  prisoners,  and  extended  the  prison  bounds  to  the 
Umits  of  the  county  within  which  prisoners  confined  were  to 
be  restricted  upon  entering  into  the  same  bond  as  then  requir- 
ed by  law.     [Meek's  Sup.  307.] 

The  first  section  of  the  act  of  1821  provides  the  mode  by 
which  any  person  who  is  taken  on  mesne  process,  or  in  actual 
custody,  or  charged  in  execution,  may  be  discharged  from  ar- 
rest or  imprisonment,  for  the  purpose  of  taking  the  benefit  of 
the  insolvent  law. 

This  is  effected  by  giving  bond  with  surety  conditioned  that 
the  debtor  will  appear  and  make  surrender  in  such  manner  as 
is  required  by  law,  of  his  property  or  effects,  for  the  benefit  of 
his  creditors,  &c.  And  the  fourth  section  of  the  same  act  pro- 
vides that  no  person  in  custody  shall  have  the  liberty  of  the 
prison  bounds,  who  shall  neglect  or  refuse  for  sixty  days,  to 
take  the  benefit  of  the  act.     [Dig.  228-9,  §9,  12.] 

This  bond  was  executed  in  April,  1838,  and  the  inquiry  is, 
whether  the  neglect  to  take  the  benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  is  a  breach  of  the  condition,  when  the 
prisoner  continues  to  have  the  liberty  of  the  bounds  for  a  lon- 
ger period  than  sixty  days. 

By  the  giving  of  the  bond  the  prisoner  is  not  discharged 
from  custody,  but  is  as  much  within  confinement  as  if  enclosed 
within  the  walls  of  the  jail,  because  the  stipulation  of  the  bond 
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is  that  he  will  continue  in  the  custody  of  the  keeper  of  the  jail, 
his  steward,  deputy  or  other  officer  within  the  prison  bounds 
as  hy  lata  established.  For  the  space  of  sixty  days  these 
bounds  extend  to  the  limits  of  the  county;  but  after  that  peri- 
od they  were  restricted  to  the  walls  of  the  jail ;  it  is  therefore 
just  as  munh  an  escape  to  remain  out  of  the  jail,  after  the  ex- 
piration of  sixty  days,  as  it  would  be  within  that  time  to  with- 
draw from  the  county. 

The. allegation  of  the  breach  is,  that  the  prisoner  neglected 
for  the  space  of  sixty  days  to  take  the  benefit  of  the  act  refer- 
red to,  and  after  the  expiration  of  that  time  continued  to  have 
the  liberty  of  the  prison  bounds  as  by  law  established.  We 
think  this  must  be  intended  to  mean,  that  he  continued  to  re- 
main without  the  walls  of  the  jail,  within  the  county,  for  it 
would  be  absurd  to  intend  the  allegation  to  mean  that  the  pri- 
soner remained  within  the  jail,  because  in  such  event  the  alle- 
gation of  an  escape  would  be  untrue. 

.  Our  conclusion  is  that  the  breach  is  sufficientlMssigned,  and 
therefore  the  judgment  is  affirmed. 


FORTUNE  V.  THE  STATE  BANK. 

.  The  answer  of  a  garnishee  making  a  special  statement  of  facts,  from  which  it 
is  inferrable  that  he  wn&  once  indebted  to  the  defendant  in  attachment,  but  that 
he  ban  been  notified  by  a  third  person  that  he  is  the  proprietor  of  the  debt  and 
demands  payment,  does  not  authorize  the  rendition  of  a  judgment  against  tha 
garnishee.  But  in  such  case  the  plaintiff  may  contest  the  answer,  and  submit 
an  issue  to  the  jury. 

.  Where  the  answer  of  a  garnishee  states  tHnt  a  third  person  sets  up  a  claim  to  the 
debt  admitted  to  be  owing,  the  act  of  1840  requ'res  a  notice  to  be  given  to  that 
person  ;  and  ii  seems  that  two  notices  returned  "not  found," are  equivalent  to 
personal  service,  so  that  the  statute  applies  even  where  he  resides  without  the 
State. 

.  A  garnishre  who  has  answered  and  admitted  an  indebtedness  to  the  defendant 
or  some  one  else  equal  to  the  amount  of  the  recovery  against  him,  may,  notwith« 
standing,  sue  out  a  writ  of  error. 
49 
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4.  Where  the  judgment  recites  that  the  garnishee  had  answered  at  the  last  term 
tliat  he  was  indebted  to  the  defendant,  &.c.,  and  an  answer  is  copied  in  ths 
transcript  which  appears  to  have  been  (hen  verified,  that  answer  will  be  consid- 
ered by  the  appellate  Court  as  a  part  of  the  record. 

Writ  of  Error  to  the  County  Court  of  Tuscaloosa. 

The  defendant  in  error  having  sued  out  an  attachment  against 
the  estate  of  Thomas  Amis,  caused  a  garnishment  to  be  served 
on  the  plaintiff,  requiring  him  to  state  on  oath  what  he  was 
indebted,  &c.  to  the  defendant  in  attachment.  The  garnishee 
appeared  and  answered  that  in  the  spring  of  1840,  he  was  in- 
debted to  Junius  Amis  in  the  sum  of  four  thousand  dollars,  he 
then  paid  about  one  thousand  dollars,  and  Junius  informed 
him  that  he  should  give  the  control  of  the  balance  to  Thomas 
Amis,  to  be  used  by  him  for  his  own  purposes;  that  at  the 
time  the  payment  was  made,  his  notes  were  in  the  hands  of 
R.  B.  Waller  for  collection,  but  without  suit;  that  the  notes 
still  continuOT  in  the  hands  of  Waller  until  June,  1840,  when 
garnishee  made  another  payment  to  him  of  some  eight  hun- 
dred or  one  thousand  dollars,  which  Waller  informed  affiant 
he  paid  to  Thomas  Amis,  who  admitted  to  affiant  he  had  re- 
ceived it.  Garnishee  distinctly  understood  from  Junius  that 
he  had  parted  with  all  his  property  in  the  notes  to  Thomas 
Amis,  and  his  object  was  to  enable  him  to  pay  his  debts  with 
the  proceeds.  Since  that  time,  in  the  spring  of  1841,  and  since 
the  garnishee  was  summoned,  Junius  applied  to  him  for  the 
payment  of  the  balance  due  on  the  notes ;  that  garnishee  re- 
fused to  pay  the  same  upon  the  ground  that  process  of  gar- 
nishment had  been  served  on  him  in  this  case.  Junius  then 
claimed  the  debt  as  his  own,  and  garnishee  being  informed  that 
ope  thousand  dollars  would  pay  the  amount  sought  to  be  re- 
covered of  Thomas  Amis,  then  paid  Junius  one  thousand  dol- 
lars. There  is  still  due  from  garnishee  one  thousand  dollars, 
which,  until  the  interview  with  Junius  as  related,  he  had  sup- 
posed was  owing  to  Thomas  Amis. 

The  bank  recovered  a  judgment  against  the  defendant  in  at- 
tachment for  four  hundred  and  ninety-two  50-100  dollars, 
debt,  &c.  and  twenty  dollars  and  fifty  cents  costs;  and  thereup- 
on a  judgment  for  the  like  sum  was  rendered  against  the  plain- 
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tiff  in  error,  as  a  garnishee.     To  revise  the  latter  judgment  a 
writ  of  error  has  been  sued  to  this  Court. 

Peck  &  Clark,  for  the  plaintiff  in  error. 
B.  F.  PoRTEH,  with  whom  was  Crabb  &  Wm.  Cochran,  fot 
the  defendant 

COLLIER,  C.  J. — It  has  been  repeatedly  decided  by  this 
Court,  to  authorize  a  judgment  against  a  garnishee,  his  answer 
must  contain  a  distinct  admission  of  a  debt  due  or  to  become 
due  to  the  defendant  in  the  principal  cause.  [Allen  v.  Mor- 
gan, 1  Stew.  Rep.  9;  Presnall  v.  Mabry,  3  Porter's  Rep.  105; 
Smith  V.  Chapman,  6  id.  365;  Stubblefield  v.  Hagerty,  1  Ala. 
Rep.  38;  Mims  v.  Parker  &  Coffman,  id.  421 ;  Foster,  Nos- 
trand  &Co.  v.  Walker,  2  Ala.  Rep.  177.]  In  the  case  at  bar 
the  answer  of  the  garnishee  does  not  admit  that  he  owes  the 
defendant  any  thing,  but  it  is  a  mere  admission  that  he  is  in- 
debted in  a  sum  greater  than  that  sought  to  be  recovered  by 
the  plaintiff  in  attachment,  and  that  the  notes  evidencing  his 
indebtedness  were  once  under  the  control  of  the  defendant,  and 
he  supposed  him  to  be  their  proprietor,  but  he  has  learned 
since,  from  Junius  Amis,  to  whom  they  are  payable,  that  they 
are  his  property.  This  answer  does  not  subject  the  garnishee 
to  a  judgment;  he  has  stated  with  particularity  the  facts  to 
which  he  was  required  to  answer,  and  could  not  be  required 
to  determine  to  whom  he  is  a  debtor.  [Foster,  Nostrand  & 
Co.  V.  Walker,  2  Ala.  Rep.  177.]  The  case  of  Baker  v.  Moo- 
dy, [1  Ala.  Rep.  315,]' is  unlike  the  present.  There  the  garni- 
shee answered  that  he  had  in  his  possession  a  sum  of  money 
belonging  to  the  defendant  in  attachment,  but  which  he  was 
informed  by  him  was  to  be  paid  over  to  another  person,  but 
that  person  had  given  no  notice  of  any  claim  to  it;  it  was  held 
that  if  the  third  person  had  given  notice  to  the  garnishee  of  his 
claim  to  the  money,  no  judgment  could  have  beerj  rendered 
upon  an  answer  disclosing  that  fact ;  but  this  not  appearing, 
the  answer  must  be  regarded  in  effect  as  the  admission  of  an 
indebtedness  to  the  defendant. 

If  the  plaintiff  de^ red  to  proceed  further  against  the  garni- 
shee, the  remedy  was  a  plain  one,  he  might  have  contested  the 
answer  and  thus  submitted  the  question  in  controversy  to  a 
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jury.  The  act  of  1840,  "  to  amend  the  law  in  relation  to  gar- 
nishments," requires  a  notice  to  be  given  to  a  person  who  is 
shown  by  the  answer  to  set  up  a  claim  to  the  debt  or  property 
in  respect  to  which  the  garnishment  issued,  by  virtue  of  an  as- 
signment or  transfer.  This  statute  is  beneficial  in  its  provis- 
ions, and  should  receive  a  liberal  construction,  and  being  thus 
interpreted,  might  be  held  to  embrace  the  case  stated  by  the 
garnishee.  There  can  be  no  difficulty  in  proceeding  under  it, 
although  the  person  claiming  the  debt  may  reside  without  the 
State ;  in  such  case,  we,  (as  in  analagous  cases,)  would  be  in- 
clined to  hold,  that  the  return  of  two  notices  not  executed,  was 
equivalent  to  a  personal  service. 

It  has  been  argued  that  as  the  garnishee  submitted  to  an- 
swer, and  shows  that  he  is  indebted  even  beyond  the  amount 
of  the  judgment  against  him,  that  he  should  not  now  be  heard 
to  insist  on  error,  that,  that  judgment  is  erroneous.  This  argu- 
ment cannot  be  maintained.  It  has  been  often  held  that  a 
garnishee  may  prosecute  a  writ  of  error,  and  show  that  the 
judgment  should  not  have  been  rendered  against  him,  even 
where  his  answer  discloses  an  indebtedness  to  the  defendant, 
or  some  one  who  claims  the  debt  through  the  defendant.  And 
in  one  case  at  least,  it  was  considered  necessary  to  the  garni- 
shee's protection  that  he  should  not  submit  to  an  erroneous 
judgment.  [Colvin  v.  Rich,  3  Por.  Rep.  175.]  The  more  es- 
pecially is  this  decision  applicable,  where  the  garnishee  is  urg- 
ed, by  the  person  claiming  the  debt,  to  sue  a  writ  of  error. 

It  was  suggested,  that  the  answer  of  the  garnishee  sent  up 
with  the  transcript,  is  no  part  of  the  record,  and  to  entitle  it  to 
be  thus  considered,  it  should  have  been  embodied  in  a  bill  of 
exceptions.  This  point  was  made  in  Stubblefield  v.  Hagerty, 
[1  Ala.  Rep.  38.]  In  that  case  the  judgment  recited  that  the 
garnishee  had  filed  his  answer,  and  that  the  plaintifi'had  con- 
sented to  receive  it ;  and  this  was  held  sufficient  to  authorize 
this  Court  to  regard  it  as  the  basis  of  the  judgment  of  the 
County  Court.  In  the  case  before  us,  the  judgment  states  "that 
the  said  John  A.  Fortune  had  answered  at  the  last  term  of 
this  Court,  that  he  was  indebted  to  the  said  Thomas  Amis  the 
sum  of  one  thousand  dollars,"  &c.  Upon- looking  into  the  an- 
swer, we  discover  that  it  was  verified  at  the  time  recited  in  the 
judgment;  and  as  the  garnishee's  answer  must  have  been  re- 
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duced  to  writing,  having  been  made  at  the  term  preceding  the 
judgment,  it  will  be  intended  that  the  paper  found  in  the  tran- 
script is  that  on  which  the  court  acted. 

This  view  of  the  case  is  decisive  to  show,  that  the  judgment 
of  the  County  Court  must  be  reversed  and  the  cause  re- 
manded. 


RANDOLPH  v.  PECK  &  Co. 

1.  A  judgment  rendered  by  default  against  a  garnishee  on  the  third  day  of  the 
t^rm  to  which  he  is  summoned,  is  erroneous  and  will  be  reversed  on  error. 

Error  to  the  County  Court  of  Greene. 

J.  J.  Porter,  for  plaintifl'in  error. 
Ehwin,  contra. 

ORMOND,  J. — This  was  a  proceeding  in  the  Court  below 
commenced  by  the  defendants  in  error,  plaintiffs  in  a  judgment 
against  Thomas  B.  Archer,  by  process  of  garnishment  against 
the  plaintiff  in  error,  upon  which  they  obtained  judgment 
against  him  by  default,  for  failing  to  appear  and  answer,  which 
was  afterwards  confirmed  and  final  judgment  rendered. 

The  assignments  of  eiror  present  several  grounds  for  rever- 
sal, but  it  is  ouly  necessary  to  examine  one  which  is  decisive 
of  this  case.  The  plaintiff  in  error  was  summoned  as  a  gar- 
nishee, to  appear  within  the  first  four  days  of  the  term  of  the 
County  Court  of  Greene  county,  to  be  held  on  the  fourth  Mon- 
day in  May,  1S39.  The  record  shows  that  on  the  29th  of 
May,  which  was  Wednesday,  the  third  day  of  the  term,  a  con- 
ditional judgment  was  rendered  against  the  garnishee,  for  fail- 
ing to  appear  and  answer,  which  judgment  was  afterwards 
made  final. 
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The  statute,  [Aik.  Dig.  12,  §19,]  allows  to  the  garnishee  the 
first  four  days  of  the  term  to  appear  and  answer,  and  upon  his 
failing  so  to  appear  and  answer,  authorizes  the  rendition  of  a 
couditional  judgment  against  him.  The  judgment  in  this  case 
being  rendered  before  the  time  had  elapsed,  within  which  the 
garnishee  could  appear  and  answer,  is  void,  and  for  this  error 
the  judgment  must  be  reversed  and  the  cause  remanded. 


PUCKETT  V.  BATES. 

1.  Where  B.  contracts  with  K.  to  build  a  house  for  such  price  as  was  customary, 
and  proceeded  with  the  work,  and  afterwards  K.  left  the  State,  whereupon  P. 
promised  verbally  to  pay  B.  according  to  the  contract  if  he  would  go  on,  and 
finish  the  work  ;  this  promise  is  collateral,  and  cannot  be  enforced  under  the 
statute  of  frauds.  Quere,  as  to  how  the  law  would  be  if  the  contract  between 
B.  and  K.  was  repudiated  before  the  promise  by  P. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter  County. 

Bates  declared  against  Puckett  on  the  common  counts  for . 
work  and  labor,  and  for  materials  furnished  in  erecting  a  house. 
A  verdict  was  found  as  upon  issue  joined,  and  judgment  ren- 
dered thereon  for  the  plaintiff. 

The  defendant  had  a  bill  of  exceptions  sealed  at  the  trial, 
which  discloses  the  following  facts.  Bates  had  contracted  with 
one  Kelly,  to  build  a  house  for  Kelly  in  Payneville,  in  Sumter 
county,  for  which  Kelly  agreed  to  pay  as  much  as  the  house 
should  be  worth  at  the  rate  of  charges  usual  in  said  county. 
Bates  commenced  the  work,  and  while  it  was  progressing,  and 
before  its  completion,  Kelly  left  the  State  and  went  to  Louisi- 
ana. After  Kelly  left  the  State,  Puckett  promised  verbally  to 
Bates,  if  he  would  go  on  to  do  the  work  as  he  had  engaged 
with  Kelly  to  do  it,  he,  Puckett,  would  pay  him  therefor. 

On  this  evidence  the  defendant  asked  the  Court  to  charge 
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the  jury,  that  if  they  believed  the  plaintiffcontracted  originally 
only  with  Kelly,  then  the  defendant  was  not  liable  unless  his 
promise  to  the  plaintiff  was  in  writing.  This  charge  was  re- 
fused and  the  jury  were  instructed  that  if,  from  the  evidence, 
they  behaved  that  the  defendant  agreed  to  stand  in  the  place  of 
Kelly,  he  would  be  liable  to  the  plaintiff  for  all  the  work  done 
by  him  on  the  house,  although  his  agreement  was  not  in 
writing. 

The  defendant  excepted,  and  prosecutes  his  writ  of  error  to 
reverse  the  judgmeilL 

Gheen,  for  the  plaintiff  in  error,  cited  Larson  v.  Wyman, 
14  Wend.  246 ;  Watson  v.  Randall,  20  id.  201 ;  Tompkins  v. 
Smith,  3  S.  &  P.  54. 

Hair,  contra. 

GOLDTHWAITE,  J.— The  cases  upon  the  clause  of  the 
statute  of  frauds,  which  relate  to  promises  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  are  said  to  relate  either 
to  the  nature  of  the  undertaking  or  to  the  nature  of  the  con" 
sideratioii  on  which  the  undertaking  is  founded. 

The  principal  distinction,  with  respect  to  the  undertaking, 
recognized  by  the  Court,  is  between  one  that  is  original  and 
one  that  is  collateral.  The  law  is  certainly  well  established 
that  if  the  person  for  whose  debt,  default  or  miscarriage  the 
undertaking  is  made,  be  liable  at  all  so  that  the  whole  respon- 
sibility does  not  rest  upon  the  second  promissor,  the  second 
promise  is  collateral,  and  is  void  by  the  statute  if  not  reduced 
to  writing.  Many  of  the  cases  to  establish  this  doctrine  are 
collected  in  the  note  to  Leonard  v.  Vredenbourg,  [8  John.  23.] 

On  the  other  hand,  if  no  other  person  is  liable  for  the  same 
debt,  &c.  for  which  the  promise  is  made,  although  another 
may  be  liable  for  a  distinct  debt,  which  is  the  measure  of  that 
in  question,  then  the  undertaking  is  an  original  one,  and  is  not 
within  the  statute.  The  cases  which  exemplify  this  distinc- 
tion are  also  collected  in  the  same  note. 

These  seem  to  be  cardinal  rules  in  the  exposition  of  the  sta- 
tute of  frauds,  and  are  sufficient  to  enable  us  to  decide  the  pre- 
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sent  case.  It  appears  that  the  contract  was  originally  made 
between  Kelly  and  Bates,  and  that  the  work  was  performed 
by  the  latter,  in  conformity  with  this  contract.  After  the  work 
was  commenced,  and  whilst  it  was  progressing,  but  before  its 
completion,  Kelly  left  ihe  State,  and  Puckett  then  •promised 
he  would  pay  if  Bates  would  proceed  with  the  work. — 
It  is  certain  that  Bates  has  his  action  against  Kelly  under  this 
state  of  proof,  and  therefore,  within  the  first  rule  as  set  out, 
the  promise  of  Puckett  must  be  considered  as  collateral.  It  is 
also  certain  that  Kelly  is  liable  for  the  same  debt  as  that  now 
sought  to  be  enforced  under  the  verbal  promise,  and  the  pay- 
ment by  Puckett  would  be  a  discharge  of  all  claim  by  Bates 
against  Kelly. 

If  the  evidence  in  the  Court  below  had  been  such  as  to  show 
that  Bates  repudiated  his  contract  with  Kelly,  after  the  latter 
had  abandoned  the  State,  if  such  indeed  is  the  fact,  and  had 
refused  to  proceed  farther  with  the  work,  then  he  would  have 
been  responsible  to  Kelly  for  a  breach  of  the  contract ;  and  if 
after  such  repudiation,  Puckett  procured  him  to  proceed  with 
and  finish  the  work,  we  are  not  prepared  to  say  that  this  would 
not  be  an  original  undertaking  on  his  part ;  or  that  he  would 
not  be  liable  for  any  verbal  promise  connected  with  it.  In 
such  a  case  it  is  probable  there  would  be  no  liability  retained 
against  Kelly,  and  therefore  there  could  be  no  pretence  that 
the  promise  by  Puckett  would  be  collateral  to  any  other. 

Our  conclusion  is  that  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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BORAIM  &  Co.  V.  DA  COSTA. 

1.  Where  an  attachment  ancillary  to  an  action  brought  in  the  usual  manner,  i« 
improperly  dismissed,  a  mandamus  is  the  appropriate  remedy  in  order  to  ita  re- 
instatement; and  a  rule  will  be  awarded  requiring  the  Judge  of  the  proper  Court 
to  show  cause  why  a  peremptory  writ  should  not  issue,  although  notice  has  not 
been  given  that  the  motion  will  be  made. 

The  plaintiffs,  by  their  counsel,  have  presented  to  this  Court 
a  record  of  the  County  Court  of  Mobile,  showing  that  on  the 
29th  April,  1840,  they  brought  an  action  oi  assumpsit  against 
the  defendant,  in  that  Court,  on  several  promissory  notes, 
amounting  in  the  aggregate  to  the  sum  of  eighteen  hundred 
dollars,  or  thereabouts,  exclusive  of  interest  and  exchange. 
On  the  21st  May,  1840,  the  plaintiffs  caused  an  attachment  to 
be  issued  pursuant  to  the  statute,  as  ancillary  to  the  action, 
which  attachment  was  levied  on  the  same  day  on  merchandize 
and  a  replevy  bond  executed  therefor.  At  the  return  term  of 
the  attachment,  a  motion  was  made  to  quash  it,  on  the  ground 
that  the  bond  executed  by  the  plaintiff  was  insufficient ;  this 
motion  being  continued  until  the  next  term,  was  accordingly 
granted.  Afterwards  the  plaintiffs  recovered  a  judgment  by 
nil  dicit  against  the  defendant  for  the  amount  of  the  notes  and 
interest,  and  in  order  to  make  the  same  available,  now  move 
for  a  writ  of  mandamus  to  be  directed  to  the  Judge  of  the 
County  Court  of  Mobile,  requiring  him  to  reinstate  the  attach- 
ment in  his  Court. 

Campbell,  for  the  motion. 

COLLIER,  C.  J.— In  Eslava  v.  Rigeaud,  [3  Ala.  Rep.  363,] 
we  determined  that  where  an  attachment  assistant  to  an  ac- 
tion brought  in  the  usual  manner,  was  improperly  dismissed, 
the  judgment  of  the  Court  could  not  be  corrected  by  writ  of 
error ;  that  the  attachment  was  merely  an  accessary  to  the  suit, 
and  if  the  principal  judgment  was  unobjectional  the  Court 
would  not  look  into  the  order  of  dismissal,  inasmuch  as  an 
50 
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error  there  would  not  authorize  the  cause  to  be  remanded. 
But  it  was  intimated  that  in  default  of  another  appropriate 
remedy  a  mandamus  might  be  awarded.  Such  is  still  our 
opinion. 

We  have  looked  into  the  record,  and  do  not  discover  that 
the  attachment  bond  is  so  obviously  defective  that  we  should 
overrule  the  motion  entirely ;  yet  we  do  not  feel  authorized  to 
issue  a  peremptory  Tuandamus.  The  usual  practise  is,  when 
the  applicant  has  made  out  a  probable  case,  to  grant  a  rule  up- 
on the  defendant  to  show  cause  why  the  writ  should  not  issue. 
[Willcock  on  Municipal  Corporations,  209.]  This  course  is 
•certainly  proper  in  the  present  instance,  if  for  no  other  reason 
because  the  defendant  had  no  notice,  and  consequently  could 
not  gainsay  the  motion. 

It  is  therefore  ordered  that  a  rule  issue  to  the  Judge  of  the 
County  Court  of  Mobile,  requiring  him  to  show  cause  why  a 
mandamus  should  not  issue  in  conformity  to  the  motion  of 
the  plaintiffs. 


HOLT  v.  MOORE. 

I.  Where  the  assignor  of  a  note  is  Judge  of  the  County  Court  of  the  county  where 
the  suit  must  be  brought  against  the  maker,  it  will  be  sufHcient  to  charge  the 
assignor  to  bring  such  suit  to  the  next  Circuit  Court  of  the  county. 

Error  to  the  Circuit  Court  of  Pickens. 

Assumpsit  by  the  plaintiff  in  error,  as  assignee,  against  the 
defendant  in  error  as  assignor  of  a  promissory  note  executed 
by  E.  H.  Moore  &  Co. 

The  declaration,  which  is  in  the  usual  form,  charges  that 
suit  was  brought  against  the  makers  "  to  the  first  Court  of  the 
aforesaid  coiuity,  of  the  residence  of  said  E.  H.  Moore  &  Co.  to 
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which  a  writ  could  properly  be  made  returnable,  to  wit :  to 
the  October  term  of  the  Circuit  Court  of  Pickens  county,  A.  D. 
1839,'*  and  proceeds  to  aver  that  judgment  was  obtained,  and 
that  the  writ  o{  fieri  facias  which  issued  thereou  waa  returD-> 
ed  no  property  found. 

The  defendant  pleaded,  first,  non  assumpsit — second  actio 
non,  &c.  because  he  says  that  the  said  plaintiff  did  not  bring 
his  suit  against  the  makers  of  the  said  note  mentioned  in  the 
declaration,  to  the  first  Court  of  the  county  where  they  reside, 
to  which  suit  could  be  brought,  to  wit:  to  the  County  Court  of 
said  county,  which  was  holden  on  the  fourth  Monday  in  July, 
1839,  and  this,  &c. 

To  the  second  plea  the  plaintifi"  replied,  "precludi  non,  be- 
cause though  true,  it  is  that  suit  was  not  brought  to  the  Coun- 
ty Court,  as  in  the  said  plea  mentioned,  yet  the  said  plaintiff 
says  that  the  said  defendants  were  at  the  time  of  the  maturity 
of  said  note  and  at  the  time  when  suit  should  have  been  com- 
ynenced  to  the  County  Court  aforesaid,  and  for  a  long  time  be- 
fore and  after,  the  sole  and  presiding  Judge  of  the  said  County 
Court,  and  the  plaintiff  avers  that  suit  was  brought  to  the  first 
Court  after  the  maturity  of  said  note  to  which  a  writ  could 
properly  be  made  returnable,  and  this,  &c. 

To  this  replication  the  defendant  demurred,  and  the  Court 
sustained  the  demurrer,  and  rendered  judgment  for  the  defen- 
dant, Jfrora  which  the  plaintiff  prosecutes  this  writ,  and  as- 
signs for  error  the  judgment  of  the  Court  on  the  demurrer. 

Crabb  &  Cochran,  for  plaintiff  in  error. 
Ellis,  contra. 

ORMOND,  J. — The  act  of  the  Legisture  by  which  this  pro- 
ceeding is  regulated,  requires,  in  the  case  of  assignment  of  pa- 
per not  mercantile,  that  to  charge  the  assignor,  suit  must  be 
brought  to  the  first  Court  to  which  it  can  be  brought  against 
the  maker  of  the  assigned  paper,  prosecuted  to  judgment,  and 
a  return  by  the  sheriff  of  no  property  found. 

In  the  exposition  of  this  statute  several  exceptions  have  been 
engrafted  upon  it,  as  that  the  suit  may  be  dispensed  with 
against  the  maker,  when  from  his  absence  from  the  State  suit 
is  impossible.     [5  Stewart  and  Porter,  96 ;  2  Porter,  456.] 
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Strongly  as  we  feel  indisposed  to  make  anotiier  exception  to 
the  statute,  we  feel  compelled  to  allow  it  in  this  case,  from  the 
thorough  conviction  that  the  Legislature  could  not  have  intend- 
ed that  one  should  sit  in  judgment  upon  his  own  case,  or  upon 
the  trial  of  a  cause  in  which  he  had  a  direct  interest. 

This  case  has  been  supposed  by  elementary  writers,  by  way 
of  exemplifying  a  general  rule  Thus,  Blackstone  in  his  com- 
mentaries, to  express  the  transcendant  power  of  parliament, 
while  he  admits  the  indecency  and  gross  impropriety  of  such 
a  law,  says  that  if  the  intention  to  confer  such  a  power  is  clear 
and  plain,  so  as  to  leave  no  doubt  of  the  intention  of  the  Le- 
gislature, no  Court  has  power  to  defeat  such  intention.  [1 
Bl.  Com.  91.]  On  the  other  hand,  Mr.  Justice  Chase,  in  the 
case  of  Calder  v.  Bull,  [3  Dall.  386,]  scouts  the  idea  that  such 
a  law  should  be  enforced  by  the  Courts:  "That  it  was  against 
all  reason  and  justice  for  a  people  to  entrust  a  Legislature  with 
such  powers,  and  therefore  it  cannot  be  presumed  they  have 
done  it.  The  genius,  the  nature  and  the  spirit  of  our  State 
governments  amount  to  a  prohibition  of  such  acts  of  legisla- 
tion, and  the  general  principles  of  law  and  reason  forbid 
them." 

We  do  not  however  consider  that  the  power  of  the  Legisla- 
ture to  pass  a  law  authorizing  a  Judge  to  try  a  cause  in  which 
he  is  interested,  is  in  question  here,  as  no  such  attempt  has 
been  made.  It  cannot  be  presumed  that  the  Legislature  in- 
tended that  the  suit  which  was  required  to  be  brought  should 
be  commenced  in  a  Court,  the  sole  Judge  of  which  was  direct- 
ly interested  in  the  event.  It  cannot  be  presumed,  because 
such  suit  would  be  nugatory,  and  therefore  falls  within  the  ad- 
mitted exception  of  the  non-residence  of  the  maker.  It  is  sup- 
posed that  the  Judge  of  the  County  Court  would  transfer  the 
cause  to  the  Circuit  Court.  It  is  true  that  by  statute,  [Aikin's 
Pig.  246,]  when  the  Judge  of  the  County  Court  is  related,  by 
affinity  or  consanguinity  to  either  of  the  parties  to  the  suit,  or 
has  been  employed  as  counsel,  that  the  suit  shall  be  transferred 
to  the  Circuit  Court,  and  although  no  power  is  expressly  given 
to  transfer  a  cause  when  the  Judge  is  interested  in  the  event,  it 
"would  doubtless  be  within  the  spirit  of  the  act,  as  provision  is 
made  for  such  a  case  when  the  Judge  of  the  County  Court  is 


JUNE  TERM,  1842.  397 


Holt  V.  Moore. 


setting  as  a  Court  of  ordinary  for  the  settlement  of  estates, 
[Aik.  Dig.  253.] 

But  as  we  have  repeatedly  held  that  the  Legislature  did 
not  require  suit  to  be  brought  when  the  suit  would  be  of  no 
avail,  why  commence  a  suit  where  it  could  not  be  tried,  but 
must  be  transferred  to  another  forum  ?  Such,  in  our  opinion, 
cannot  be  presumed  to  have  been  the  intention  of  the  Legisla- 
ture— the  manifest  design  was  to  provide,  in  lieu  of  demand 
and  notice,  a  speedy  pursuit  of  the  maker,  to  the  preSumplion 
of  insolvency  afforded  by  the  return  of  "no  property  found," 
to  the  execution  issued  on  the  judgment  against  him.  This 
has  been  done  in  this  case,  and  if  not  within  the  letter  of  the 
act,  is  certainly  within  its  spirit  and  meaning,  and  fully  within 
the  principle  of  the  adjudged  cases  of  admitted  exceptions  to 
the  law. 

It  is,  however,  insisted  that  the  Judge  of  theCounty  Court  was 
not  necessarily  interested  in  the  suit,  or  that  if  he  had  an  in- 
terest, it  was  not  that  judgment  should  be  delayed,  but  that  it 
should  be  speedily  obtained  against  the  maker.  If  he  had  an 
interest  in  the  event,  it  is  certainly  unimportant  which  of  the 
parties  litigant  it  was  to  prejudice  or  benefit;  but  no  aspect  of 
the  case  can  be  supposed  in  which  his  interest  would  not  be 
direct.  If  the  maker  should  desire  to  make  an  off-set  against 
him  as  payee,  he  would  have  a  direct  interest  in  defeating  it, 
as  the  success  of  the  set-off  would  be  to  charge  him  on  his  en- 
dorsement. If  the  defence  was  payment  to  the  assignee,  it 
would  be  his  interest  that  the  defence  should  succeed,  as  there- 
by he  would  discharge  himself  altogether.  If  the  defendant 
was  insolvent,  he  would  be  interested  to  prevent  a  judgment 
from  being  obtained,  as  until  judgment  was  obtained  against 
the  maker,  no  suit  could  be  commenced  against  him  ;  and  if 
solvent,  his  interest  would  be  to  hasten  the  obtaining  the  judg- 
ment, lest  the  maker  might,  from  the  vicissitudes  and  changes 
so  common  in  the  country,  become  unable  to  pay  if  delay 
should  supervene. 

It  is  unnecessary  to  pursue  this  subject  to  ascertain  the 
quantum  of  interest  which  the  defendant  might  have  had;  the 
purity  of  the  judicial  station  will  not'tolerate  such  inquiries, 
nor  the  known  infirmity  of  human  nature  permit  one  to  fill  at 
the  same  time  such  incompatible  stations  as  party  and  Judge. 
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It  is  sufficient  that  the  defendant  was  interested  in  the  event — 
The  title  was  derived  from  him,  and  he  had  guaranteed  that 
by  the  use  of  due  diligence,  the  money  could  be  made  from 
the  maker, and  whether  this  responsibility  was  small  or  great 
it  incapacitated  him  from  setting  as  Judge  in  the  cause. 

It  is  scarcely  necessary  to  add  that  it  is  not  presumed  that 
the  Judge  in  this  case  would  have  proceeded  to  try  the  cause, 
or  that  a  doubt  can  be  entertained  that  he  would  have  refused 
to  sit  in  the  cause,  and  would  have  transferred  it  to  the  Circuit 
Court. 

Whether  the  law  as  here  laid  down  would  apply,  if  the  as- 
signor were  not  the  sole  Judge  authorized  by  law  to  preside  in 
the  Court  to  which  the  suit  is  brought,  it  is  not  necessary  now 
to  determine. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


COLLIER,  C.  J.— 

The  second  section  of  the  act  of  1828,  declares,  that  all  con- 
tracts in  writing  for  the  payment  of  money,  &c.  shall  be  assign- 
able, &c.  and  the  assignee  may  maintain  an  action  thereon,  &c. 
"  Provided,  suit  be  brought  to  the  first  Court  of  the  County 
where  the  maker  resides,  to  which  suit  can  be  brought,  and  if 
he  fail  to  sue  the  maker  to  the  first  Court^  as  herein  provided 
for,  the  indorsee  shall  be  discharged  from  liability,  unless  suit 
shall  be  delayed  by  his  consent. 

The  statute  of  1829,  (one  of  the  objects  of  which  was  to  ex- 
plain that  of  1828,)  enacts,  "That  part  of  the  proviso  in  the 
second  section  of  the  before  recited  act,  which  requires  suit  to 
be  brought  to  the  first  Court,  shall  be  construed  to  be,  that 
suits  be  brought  to  the  first  Court  to  which  the  suit  can  pro- 
perly be  made  returnable."     [Aik.  Dig.  330.] 

This  explanation  was  entirely  unnecessary,  for  it  never 
would  have  been  supposed  that  the  law  intended  the  maker 
should  be  sued  to  the  term  of  a  Court  to  which  process  could 
not  have  been  regularly  returned,  yet  it  serves  to  show  the 
strictness  with  which  the  Legislature  construed  its  own  act,  and 
should  rather  limit  than  extend  judicial  discretion." 

It  is  certainly  true,  that  in  the  interpretation  of  all  statutes, 
the  legislative  will,  as  ascertained  from  the  terms  employed, 


JUNE  TERM,  1842.  399 


Hoh  V.  Moore. 


should  be  effectuated.  But  Courts  must  not,  in  order  to  give 
effect  to  what  they  may  suppose  to  be  the  intention  of  the  Le- 
gislature, put  upon  the  provisions  of  a  statute  a  construction 
not  supported  by  the  words,  though  the  consequence  should 
be  to  defeat  the  object  of  the  act.  [Rex  v.  Stokedamerel,  7 
B.  &.  C.  Rep.  569.]  Where  words  of  unequivocal  import  have 
been  employed,  it  would  be  dangerous  to  hold  that  the  Legis- 
ture  did  not  mean  what  it  has  expressed.  The  correct  course 
in  all  cases  where  the  intention  of  the  Legislature  is  brought 
in  question,  is  to  adhere  to  the  words  of  the  statute,  construing 
them  according  to  their  nature  and  import.  [Rex  v.  Rams- 
gate,  6  B.  &C.  Rep.  712.] 

In  Rex  v.  Barham,  [8  B.  &  C.  Rep.  104,]  Lord  Tenterden 
said,  "  Our  decision  may,  perhaps,  in  this  particular  case,  ope- 
rate to  defeat  the  object  of  the  statute;  but  it  is  better  to  abide 
by  this  consequence  than  to  put  upon  it  a  construction  not 
warranted  by  the  words  of  the  act,  in  order  to  give  effect  to 
what  we  may  suppose  to  be  the  intention  of  the  Legislature." 
Upon  another  occasion  the  same  learned  Judge  said,  "  The 
words  may  probably  go  beyond  the  intention,  but  if  they  do, 
it  rests  with  the  Legislature  to  make  an  alteration ;  the  duty  of 
the  Court  is  only  to  construe  and  give  effect  to  the  provision." 
{Notley  V.  Buck,  8  B.  &  C.  Rep.  164.]  In  considering  the 
game  laws,  Mr.  Justice  Ashurst  remarked,  "It  is  safer  to  adopt 
what  the  Legislature  have  actually  said,  than  to  suppose  what 
they  meant  to  say.  The  heir  apparent  they  have  qualified 
from  a  supposition  the  esquire  was  so  already.  I  cannot  think 
it  was  their  intention  purposely  to  exclude  the  father,  but  in 
fact  they  have  done  it."  [I  T.  Rep.  52;  see  also,  Rex  v.  Tur- 
vey,  2  B.  &  A.  Rep.  522 ;  Rex  v.  Bray,  3  M.  &.  S.  Rep.  20 ; 
Rex  V.  Inhabitants  of  Great  Bentley,  10  B.  &  C.  Rep.  527.] 

In  Brandling  v.  Barrington,  [6  B.  &  C.  Rep.  475,]  it  was 
held,  that  to  bring  a  case  within  the  statute,  it  should  not  only 
be  within  the  mischief  contemplated  by  the  Legislature,  but 
also^  within  the  plain,  intelligible,  import  of  the  words  of  the 
act  of  Parliament.  [See  also  1  T.  Rep.  52  ;  Edrick^s  case,  5 
Co.  Rep.  118.] 

To  these  citations  might  be  added  many  others,  in  which 
Judges  have  expressed  themselves  in  strong  terms  against  a 
latitudinous  construction  of  statutes,  under  the  pretence  of  giv- 
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ing  effect  to  the  will  of  the  legislature.  It  has  been  often  la- 
mented that  the  words  of  the  statutes  of  frauds  and  limitations 
should  not  have  been  more  closely  followed  in  their  construc- 
tion, and  the  current  of  decision  at  the  present  day,  is  to  gather 
their  meaning  from  the  language  employed,  rather  than  indulge 
in  perplexing  conjectures  of  the  evils  and  objects  intended  to  be 
remedied. 

In  the  present  case  it  is  not  pretended  that  the  makers  of  the 
note  might  not  have  been  sued  in  the  County  Court,but  it  is  in- 
sisted that  as  the  case  could  not  have  been  tried  by  the  Judge 
of  that  Court,  the  plaintiff  was  under  no  legal  obligation  to 
commence  his  suit  there.  This  argument,  in  my  opinion,  can- 
not be  maintained.  The  Legislature  have  in  express  terms  de- 
clared, that  the  indorsee  of  paper,  such  as  that  in  question, shall 
sue  the  maker  "to  the  first  Court  to  which  the  writ  can  properly 
be  made  returnable,"  and  it  is  not  for  the  Court  to  say  that 
this  requisition  is  not  peremptory,  but  is  governed  by  circum- 
stances remote  and  hypothetical.  It  is  conceded  that  no  Judge 
should  preside  at  the  trial  of  a  cause  in  which  he  is  interested, 
but  that  a  statute  declaring  him  competent  would  be  void, 
where  it  does  not  conflict  with  the  constitution,  is  what  I  do 
not  admit.  I  am  aware  that  such  a  doctrine  is  avowed  by 
Lords  Coke,  Hobart  and  Holt,  and  Mr.  Justice  Chase,  but  it 
has  received  no  support  from  any  other  source.  The  true  rule 
upon  the  subject  is  that  laid  down  in  my  opinion  in  "  The  Mat- 
ter of  John  L.  Dorsey,"  [7  Porter's  Rep.  416,]  viz:  "If  absurd 
consequences  seem  to  grow  out  of  a  statute,  the  Judges  ought 
in  decency  to  conclude  that  the  consequence  was  not  foreseen 
by  the  Legislature,  and  only  quoad  hoc  to  disregard  it."  [See 
1  Bl.  Com.  91.]  ' 

But  the  question  is  not  whether  an  act  of  the  Legislature,  if 
carried  out,  would  require  a  Judge  to  decide  his  own  case.  It 
could  not  be  known  that  the  makersof  the  note  would  have  re- 
sisted a  recovery,  if  they  did  not,  it  would  have  been  entirely 
competent  for  the  Judge  to  render  a  judgment  against  tljem, 
and  if  they  did,  it  was  his  duty,  under  the  statute,  to  transfer 
the  case  to  the  Circuit  Court.  That  the  Judge  would  have 
performed  this  duty  with  promptness  cannot  be  questioned — 
his  oath  of  office  obliged  him  to  do  it. 

Suppose  a  suit  had  been  brought  against  the  makers  in  the 
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Countj'  Court,  and  an  order  for  its  transfer  made  to  the 
Circuit  Court,  would  it  not  when  transferred  have  been  placed 
on  the  trial  docket?  The  pleadings,  without  an  order  extend- 
ing the  time  would  have  been  made  up  in  the  County  Court, 
at  the  appearance  term,  so  that  it  would,  when  removed  after 
the  close  of  that  term,  have  been  entitled  to  a  place  on  the  trial 
docket;  and  in'this  way  judgment  would  be  obtained  sooner 
than  if  such  suit  had  been  brought  in  the  (  ircuit  Court. 

The  idea  then,  that  the  defendant  being  a  Judge  of  the 
County  Court,  was  a  sufficient  reason  for  dispensing  with  the 
express  requirement  of  the  statute  to  sue  the  makers  of  the 
note  to  the  first  Court  to  which  the  writ  could  have  been  re- 
turned, is  wholly  inadmissible.  1.  Because  the  act  directs 
that  the  suit  shall  be  thus  brought.  2.  By  the  failure  to  com- 
ply with  the  statute,  the  indorsers  responsibility  is  increased,  or 
rather  prolonged,  in  proportion  to  the  time  for  which  the  in- 
dorsee omits  to  sue  the  makers. 

Without  attempting  to  review  the  cases  which  have  been 
decided  on  the  acts  of  1828  or  9,  it  may  be  quite  enough  to  say 
that  none  of  them  go  to  the  extent  of  the  exception  now  made 
to  the  mandatory  terms  of  these  statutes.  [Cavanaugh  v.  Ta- 
tum,  4  Stew.  &  P.  Rep.  204 ;  Roberts  v.  Kilpatrick,  5  Stew.  & 
P.  Rep.  96;  Woodcock  v.  Campbell,  2  Porter's  Rep.  456; 
Ivey  V.  Sanderson,  6  Porter's  Rep.  420 ;  Rathbone,  use,  &c.  v. 
Bradford,  1  Ala.  Rep.  N.  S.  312 ;  Riddle  v.  Rourke,  id.  394; 
Person  v.  Mitchell,  2  id.  736.] 

The  principle  of  this  exception  is  so  broad  that  it  isdifficult  to 
define  its  limits ;  and  not  being  prepared  to  acquiesce  in  its 
correctness,  I  am  of  opinion  that  the  judgment  of  the  Circuit 
Court  should  be  affirmed. 
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FOSTER  V.  MABE. 

1.  Where  the  owner  of  a  freehold  by  a  parol  agreement  permits  another  to  have  a 
house  which  he  had  erected,  to  do  with  as  he  will,  and  with  a  view  to  its  seve- 
rance from  the  freehold  ;  by  this  agreement  the  house  becomes  a  chattel,  and 
may  be  levied  on  and  sold  as  the  property  of  him  who  is  invested  with  the  own- 
ership. 

2.  It  is  the  duty  of  the  sheriff  to  have  personal  property  present  at  the  time  and 
place  of  sale,  but  if  this  is  not  done,  and  a  sale  made,  the  property  being  absent, 
the  sale  is  not  void,  but  the  purchaser  acquires  the  title,  subject  to  be  divested  by 
the  order  of  the  Court  from  which  the  execution  issued,  setting  it  aside. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county. 

Detinue  to  recover  a  quantity  of  lumber. 

The  cause  was  tried  on  the  general  issue,  and  a  verdict  re- 
turned in  favor  of  the  plaintiff,  Mabe,  on  which  judgment  was 
rendered,  A  bill  of  exceptions  was  sealed  at  the  instance  of  the 
defendant  Foster,  which  discloses  the  following  facts. 

One  Alexander  was  seized  and  possessed  in  fee  of  a  lot  of 
land  in  the  town  of  Eutaw,  in  Greene  county,  he  made  a  parol 
agreement  to  sell  the  lot  to  one  Quarles  for  five  hundred  dol- 
lars. Quarles,  under  this  agreement,  entered  into  possession 
of  the  lot,  and  erected  on  it  several  houses,  one  of  which  was 
a  frame  house,  forty  feet  long,  sixteen  feet  wide,  and  was  built 
on  large  blocks  resting  on  the  ground.  At  the  September 
term,  1840,  of  the  Circuit  Court  of  Greene  county,  one  Hines 
recovered  a  judgment  against  Quarles,  on  which  execution  is- 
sued, and  was  put  in  the  sheriff's  hands  on  the  25th  Septem- 
ber, 1840.  Quarles  having  become  embarrassed  and  unable 
to  pay  for  the  lot,  made  another  parol  agreement  with  Alexan- 
der, about  the  first  January,  1841,  by  which  it  was  agreed 
that  Alexander  should  retake  possession  of  the  lot,  and  pay 
Quarles  for  the  other  improvements,  but  that  Quarles  should 
have  the  house  before  described  to  do  as  he  pleased  with. 
About  the  20th  of  January,  1841,  Foster,  the  defendant,  bought 
the  house  then  standing  on  the  lot  from  Quarles,  for  two  hun- 
dred and  fifty  dollars.     On  the  22d  of  January  1841,  the  sheriff 
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levied  the  execution  of  Hines  on  the  house  as  it  then  stood  on 
the  lot,  as  goods  and  chattels  of  Quarles,  and  sold  the  same  un- 
der the  execution,  on  the  8th  day  of  February,  1841.  Foster 
claimed  the  house  and  forbid  the  sale.  Mabe  purchased  it  at 
the  sale  for  one  hundred  and  forty  dollars,  and  had  notice  of 
Foster's  claim.  The  house  at  the  time  of  sale  was  still  stand- 
ing on  the  lot.  The  sale  was  made  before  the  Court  House 
door  of  Greene  county.  The  house  was  more  than  three  quar- 
ters of  a  mile  from  the  place  of  sale,  and  could  not  be  seen  or 
examined  by  those  present  at  the  sale ;  but  it  was  described  to 
the  persons  then  there.  After  the  sheriff's  sale  Mabe  pulled 
the  house  down  and  piled  the  lumber  on  the  lot;  and  Foster 
afterwards  removed  the  greater  part  of  it.  Alexander,  the 
owner  of  the  lot,  was  aware  of  the  levy,  and  set  up  no  claim 
to  the  house. 

On  this  state  of  evidence  the  Court  charged  the  jury,  that  if 
there  was  an  agreement  between  Quarles  and  Alexander  that 
Quarles  was  to  have  the  house  and  dispose  of  it  as  his  own, 
this  was  a  severance  which  made  the  house  a  chattel  of  Quarles* 
and  it  was  liable  to  be  levied  on  and  sold  under  the  execution 
against  him.  Also,  that  though  as  a  general  rule,  a  chattel 
sold  by  the  sheriff  ought  to  be  present  at  the  time  and  place  of 
sale,  yet  this  general  rule  must  be  taken  with  some  qualifica- 
tions, and  if  the  jury  believed,  from  the  peculiar  nature  and 
situation  of  the  house,  and  the  description  given  of  it  by  the 
sheriff,  the  bystanders  could  form  a  correct  idea  of  its  value, 
the  sale  would  not  be  void  because  the  house  was  not  present 
so  as  to  be  examined  by  the  bystanders. 

Foster  excepted  to  these  charges,  and  now  seeks  to  reverse 
the  judgment  on  the  ground  that  they  are  erroneous. 

Jones,  for  the  plaintiff  in  error,  submitted — 

1.  That  the  house,  under  the  facts  stated,  was  either  a  real 
estate  or  a  fixture,  and  not  a  chattel ;  therefore  not  subject  to 
levy  and  sale.  [2  Bac.  Ab.  714;  2  Kent's  Com.  279;  Elwes 
V.  Mawe,  3  East,  38 ;  Goddard  v.  Blister,  6  Greenl.  427 ;  Winn 
V.  Ingleby,  5  B.  &  Adol.  7  E.  C.  L.  R.  214 ;  Farrant  v.  Thomp- 
son, 5  B.  &  Adol.  7  E.  C.  L.  R.  272.] 

2.  Conceding  it  to  be  a  chattel,  the  sale  was  void  and  pas- 
sed no  title,  in  consequence  of  its  not  being  present  when  sold 
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by  the  sheriff.  [Shelden  v.  Soper,  14  John.  353;  Linmadole 
V.  Doe,  id.  222  ;  Cresson  v.  Stout,  17  id.  115  ;  Blount  v.  Mit- 
chell, Taylor's  N.  C.  Rep.  131 ;  McDaniel  v.  Moody,  3  Stew- 
art, 314.] 

Clark,  contra,  insisted  that  inasmuch  as  the  owner  of  the 
lot  had  consented  to  the  severance  of  the  house  from  the  free- 
hold, it  became  a  chattel,  and  subject  to  be  seized  by  execu- 
tion. [1  B.  &  A.  161;  1  Tautjt.  19;  20  John.  29;  2  Peters', 
137;  1  Starkie's  Rep.  43;  1  Salk,  368;  4  Mass.  514;  3  Mc- 
Cord,  553,  557  ;  2  B.  &  C.  76  ;  1  Hill's  N.  Y.  176  ;  Gibbon  on 
Fixtures,  48.] 

In  answer  to  the  second  position  assumed  by  the  plaintiff  in 
error,  he  insisted  that  this  was  a  question  only  to  be  raised  by 
the  defendant  in  execution.  [Cotton  Press  v.  Moore  &  Ma- 
gee,  9  Porter,  679;  Jones  v.  Davis,  2  Ala.  Rep.  34;  Ware  v. 
Bradford,  id.  676;  Brown  v.  Lipscomb,  9  Porter,  472  :  4  Rand. 
427;  3  Caines,  267;  8  John.  364;  18  id.  367;  1  N.  &  McCord, 
11,408;  5  John.  345;  2  Bibb,  401  ;  3  id.  216;  3  J.  J.  M.  213; 
7  Dana,  388  ;  1  Missouri  Dec.  754 ;  2  Mar.  364.] 

GOLDTHWAITE,  J.— 1.  The  validity  of  the  sheriff's  sale, 
through  which  the  plaintiff  in  the  Court  below  derived  his  ti- 
tle to  the  lumber  sued  for,  is  denied  ;  and  one  of  the  objections 
to  it  is,  that  the  house  was  not  a  chattel  subject  to  execution. 

As  between  Alexander,  the  owner  of  the  fee,  and  Quarles, 
who  was  in  possession  under  him  as  a  purchaser,  no  question 
arises,  for  both  of  them  have  treated  the  house  as  mere  personal 
property.  We  must  then  consider  whether  their  action  in  this 
respect  has  the  effect  to  determine  the  character  of  the  house  as 
real  or  personal  estate.  It  is  said  that  the  law  by  which  a 
trade  tenant  is  permitted  to  have  an  interest  in  fixtures  erected 
by  him  and  attached  to  the  freehold,  is  an  exception  to  the 
general  law,  which  Courts  have  always,  since  the  case  of  El- 
wes  V.  Mawe,  [3  East,  38,]  refused  to  extend  beyond  that  class 
of  tenants  ;  but  this  we  apprehend,  is  not  the  precise  question 
in  this  case,  which  is  rather  whether  the  owner  of  the  fee  can 
80  deal  with  a  fixture,  as  to  divesl  it  of  its  character  of  real 
estate. 

The  first  case  bearing  on  this  point,  which  is  found  in  the 
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books  is  in  1  Lord  Raymond,  182,  where  Treby,  Chief  Justice, 
said  the  question  arose  before  him,  whether  the  sale  of  lumber 
growing  upon  land,  ought  to  be  in  writing  under  the  statute 
of  frauds,  or  might  be  by  parol.  And  he  was  of  opinion,  and 
so  ruled,  that  it  might  be  by  parol,  because  it  is  but  a  bare 
chattel.  So  likewise  corn  or  other  crops  growing  or  sown  on 
the  grounds  which  go  to  the  executor,  may  be  sold  under  a 
fieri  facias.  [Dalton  556,  cited  in  Watson  on  Sheriff,  130.] 
In  these  cases  it  is  evident  that  the  thing  sold,  or  subject  to 
execution,  is  attached  to,  and  if  the  question  arose  between 
a  vendor  and  vendee,  would  be  considered  as  a  part  of,  the 
freehold,  and  pass  with  it ;  but  in  the  first  case  put,  of  the  tim- 
ber, the  act  of  the  party  had  reference  to  its  severance  from  the 
land  ;  and  in  the  last,  of  the  growing  crops,  this  same  conse- 
quence was  in  view  from  the  time  of  planting.  In  both  the 
intention  of  severance  determines  the  character  of  the  thing. 
The  same  idea  is  very  fully  illustrated  by  some  of  the  decis- 
ions under  the  statute  of  frauds  in  those  cases,  where  the  ques- 
tion whether  an  interest  in  lands  has  been  sold  so  as  to  require 
the  sale  to  be  evidenced  by  writing. 

The  sale  of  a  growing  crop  was  formerly  considered  in  Eng- 
land as  conveying  an  interest  in  the  soil  by  which  it  was  to  be 
nurtured  and  matured.  [Crosby  v.  Wadsworth,  6  East,  602 ; 
Eramerson  v.  Heelis,  2  Taunt.  38.]  But  when  the  crop  has 
ceased  to  grow,  and  is  at  maturity,  a  different  rule  is  supposed 
to  govern.  [Parker  v.  Staniland,  1 1  East,  362.]  And  in  this 
last  cited  case  the  true  rule  is  adverted  to,  though  not  distinct- 
ly set  out — that  an  immediate  severance  from  the  land  of  the 
article  grown  was  in  contemplation  of  the  parties. 

The  sale  by  a  landlord  to  his  tenant  of  fixtures  attached  to 
the  estate,  and  vice  versa,  has  never  been  considered  as  with- 
in the  statute.  [Hallen  v.  Render,  3  Tyr.  959,  cited  Gibbon 
on  Fixtures,  48.]  And  it  is  evident  that  these  decisions  could 
never  have  been  regarded  as  correct  in  principle  upon  any  oth- 
<*  er  ground  than  that  the  fixtures,  by  the  agreement  of  the  par- 
ties, were  treated  as  chattels,  with  a  view  to  an  ultimate  seve- 
rance from  the  freehold.  Many  other  decisions  analagous  in 
principle,  it  is  supposed,  might  be  found  in  the  English  Re- 
ports, but  these  are  amply  sufficient  to  show,that  where  a  mat- 
ter connected  with  the    freehold  is  a  personal  chattel  when 
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severed,  it  may  be  treated  as  such  whenever  either  the  law  or 
the  agreement  of  the  parties  contemplate  an  actual  severance. 
A  case  more  strongly  illustrative  of  the  rule  than  any  of  the 
English  decisions,  is  Bostwick  v.  Leach,  [3  Day,  476,]  where 
an  agreement  to  purchase  the  mill  stones,  running  gear  and 
other  fixtures  then  attached  to  a  mill,  was  considered  as  an 
agreement  for  the  sale  of  chattels,  and  thefore  not  within  the 
statute.  It  is  there  said,  "  when  there  is  a  sale  of  property 
which  would  pass  by  a  deed  of  land  as  such,  without  any  other 
description,  if  it  can  be  separated  from  the  freehold,  and  by 
the  contract  is  to  be  so  separated,  such  contract  is  not  within 
the  statute." 

Such  are  the  contracts  for  the  purchase  of  gravel,  stone,  tim- 
ber trees,  and  the  boards  and  bricks  of  houses,  to  be  pulled 
down  and  carried  away. 

In  the  case  before  us,  it  is  not  expressly  stated  that  Quarles 
was  to  remove  the  house  immediately  atter  the  purchase,  (for 
such  we  consider  it,)  from  Alexander ;  but  the  inference  is  war- 
ranted that  a  removal  within  a  convenient  time,  was  contem- 
plated by  both  parties.  The  moment  that  Alexander  consent- 
ed that  Quarles  should  do  as  he  pleased  with  it,  the  house  be- 
came a  personal  chattel,  and  was  consequently  subject  to  levy 
and  sale  as  the  property  of  Quarles,  under  the  execution  of 
Hines. 

2.  The  other  question  is  one  of  less  difficulty,  and  is  in  some 
degree  within  the  influence  of  previous  decisions  of  this  Court. 
It  is  supposed  the  sale  was  void,  because  the  property  was  not 
present  at  the  time  and  place  of  sale.  Nothing  is  more  clear 
than  the  duty  of  the  sheriff  to  have  the  property  present  at 
the  time  and  place  of  sale ;  and  the  reason  is  obvious — ^he  is  di- 
rected to  sell  the  property  at  public  vendue,  and  to  be  sold  well 
it  should  be  exhibited ;  but  this  is  a  matter  which  concerns  no 
one  but  the  defendant  in  execution,  or  possibly  some  other  ex- 
ecution creditor.  And  the  first,  and  probably  the  other  like- 
wise, may  set  aside  an  irregular  sale  on  timely  application  to 
the  Court  from  which  the  execution  issued,  as  was  done  in  the 
case  of  the  Mobile  Cotton  Press  v.  Moore  &  Magee,  [9  Porter, 
697  ]  The  course  of  proceeding  there  indicated  is  sufficient  to 
preserve  the  rights  of  the  parties  from  invasion  by  an  irregular 
sale.    The  case  of  Brown  v.  Lipscomb,  [id.  472,]  establishes 
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that  when  property  is  sold  by  a  trustee,  which  is  held  adverse- 
ly at  the  time  of  sale,  nothing  passes  to  the  purchaser,  because 
in  such  a  case,  the  attempt  to  sell  is  against  public  policy,  as  a 
right  of  action  only  is  then  vested  in  the  trustee.  In  other  res- 
pects this  case  sustains  the  doctrine  that  a  stranger,  or  one 
claiming  by  a  title  subordinate  to  the  trustee,  cannot  avail  him- 
self of  an  irregularity  in  the  sale.  The  case  of  Ware  v.  Brad- 
ford, [2  Ala.  Rep.  676,]  determines  that  the  defendant  in  exe- 
cution cannot  collaterally  impeach  the  regularity  of  a  sheriff's 
deed  of  land.  The  same  was  held  as  to  personal  property  in 
Fournier  v.  Curry,  at  this  term.  These  cases  are  considered 
as  conclusive  of  the  present  case  on  this  point;  and  we  may 
farther  add  that  there  is  no  reason  applicable  to  sales  of  real  es- 
tate which  will  not  apply  with  the  same  force  to  sales  of  personal 
chattels,except  only  where  there  is  an  adverse  possession,  which 
does  not  affect  the  former  but  will  avoid  the  latter. 

By  the  levy  the  sheriff  had  obtained  all  the  possession  he 
couM  without  removing  the  house,  and  we  must  presume,  in 
the  absence  of  any  evidence  to  the  contrary,  that  he  invested 
Mabe  with  it.  This  made  the  title  of  the  latter  complete 
against  every  one  claiming  under  the  defendant  in  execution, 
until  the  sale  was  set  aside  by  the  Court  from  which  the  exe- 
cution issued. 

We  have  omitted  all  examination  of  the  authorities  cited 
from  New  York  to  show  that  a  sale  of  this  description  is  void, 
because  if  such  is  the  law  in  that  State,  it  could  have  no  influ- 
ence to  change  our  decision,  for  the  reason  that  our  own  sys- 
tem must  govern,  and  harmony  ought  to  prevail  between  the 
decisions  applicable  to  real  and  those  of  personal  estate. 

Our  conclusion  is,  that  there  is  no  error;  and  the  judgment  is 
therefore  affirmed. 
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BOOKER'S  Ex'rs.  V.  JEMISON  AND  STEWART. 

1.  A  decree  of  the  Orphans'  Court  was  rendered  between  the  same  parties,  that  a 
certain  sum  be  paid  by  the  one  party  to  the  other  as  guardians,  &,c.  that  another 
sum  be  paid  them  for  services,  arid  that  a  further  sum  be  paid  them  for  monies 
advanced,  and  concludes  by  ordering  that  executions  issue  for  these  several 
sums — Held,  that  a  writ  of  error  which  proposes  to  revise  the  decree  in  respect 
to  one  only  of  the  sums  adjudged  to  be  paid,  cannot  be  sustained  ;  but  to  author* 
ize  an  appellate  Court  to  take  jurisdiction  the  entire  decree  should  be  brought  up. 

Writ  of  Error  to  the  Orphans'  Court  of  Pickens. 

The  decree  complained  of,  adjudges  that  the  sum  of  four 
thousand  one  hundred  and  one  dollars  and  sixty-one  cents, 
should  be  paid  by  the  plaintiffs  in  error  to  the  defendant^,  as 
guardians  of  Edith  M.  Booker;  further,  the  sum  of  seven  hun- 
dred and  twenty  dollars  and  thirty-seven  cents  should  be  paid 
them  as  a  compensation  for  services,  &c.;  and  lastly,  the  sum 
of  one  thousand  six  hundred  and  fourteen  dollars  and  seventy- 
seven  cents  should  be  paid  them  for  moneys  advanced,  &c. 
The  decree  concludes  thus :  "  Ordered  that  executions  may  is- 
sue for  the  aforesaid  several  sums  of  money."  The  writ  of 
error  only  complains  of  the  decree,  so  far  as  it  directs  the  pay- 
ment of  four  thousand  one  hundred  and  one  dollars  and  sixty- 
one  cents,  and  the  defendants  now  move  to  dismiss  the  same 
as  irregular. 

Crabb,  with  whom  was  Cochran,  for  the  motion. 
J.  B.  Clark,  contra. 

COLLIER,  C.  J. — It  is  well  settled  that  where  a  judgment 
is  given  against  several,  any  one  of  thom  may  sue  out  a  writ 
of  error,  but  this  must  be  done  in  the  name  of  all.  [1  Arch. 
Prac.  232,  and  cases  there  cited ;  Caller  v.  Brittain,  Minor's 
Rep.  27 ;  Eastland  v.  Jones  et  al,  id.  275 ;  Tombeckbee  v.  Free- 
man, id.  285;  Adams  v.  Robinson,  ibid ;  Burn  et  al  v.  McLean, 
id.  208;  Jameson  V.  Colburn,  1  Stew.  &  P.  Rep.  253.]    In 
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Billinslea  r.  Abercrombie,  [2  Stew.  &  Por.  Rep.  24,]  one  of 
several  legatees  prosecuted  a  writ  of  error  in  his  own  name 
from  a  decree  of  the  Orphans'  Court  distributing  the  testator's 
estate  among  all  of  them.  The  Court  said,  "  Our  statute  does 
not  define  who  are  to  be  parties  to  such  a  writ  of  error,  or  ap- 
peal, but  it  is  believed  that  it  is  so  well ,  established  by 
the  uniform  practice  of  Courts,  that  all  who  are  to  be  af- 
fected by  the  judgment,  or  order,  so  sought  to  be  revers- 
ed, should  in  some  way  be  made  parties ;  that  it  does  not 
require  the  aid  of  any  express  legislative  enactment  to  secure 
this  privilege.  All  of  the  legatees  who  were  satisfied  with  th« 
order  of  distribution,  were  interested  in  supporting  it,  and  had 
as  strong  claims  to  be  heard  before  the  order  sliould  be  re- 
versed, as  Thomas  Abercrombie,  the  one  selected  as  a  defen- 
dant." To  the  same  effect  is  the  case  of  Merrill  v.  Jones,  [2 
Ala.  Rep.  1 92.]  This  rule  is  founded  in  convenience,  and  cal- 
culated to  expedite  the  administration  of  justice;  for  if  each 
one  of  the  parties  who  supposed  himself  aggrieved  by  a  judg- 
ment or  decree,  could  bring  a  writ  of  error  by  himself,  the 
judgment  might  be  suspended  in  its  operation  until  it  had  been 
affirmed  once  or  oftener. 

At  the  common  law,  a  writ  of  error  had  the  effect,  when  al- 
lowed to  supersede  the  execution,  if  it  had  not  been  levied, 
and  it  removed  the  record  to  the  appellate  Court.  [1  Arch. 
Practice,  233,  et  post.'\  This  being  its  effect,  a  writ  of  error 
which  removed  part  of  the  cause,  could  not  be  sustained.  If 
the  law  were  otherwise  one  decision  would  not  terminate  liti- 
gation, where  a  decree  directed  the  payment  of  several  stuns 
of  money,  but  in  order  to  its  affirmance  in  toto,  distinct  writs 
of  error  might  be  brought  to  revise  the  propriety  of  the  direc- 
tion of  the  payment  of  each  sum.  Such  a  course  of  procedure 
would  be  quite  as  objectionable  as  the  prosecution  of  separate 
writs  by  each  of  several  defendants.  ■'   ' 

In  Dale  v.  Mosely,  [4  Stew.  &  P.  Rep.  371,]  which  Was  the 
trial  of  the  right  of  property,  a  writ  oi  fieri  facias  had  been 
levied  on  two  slaves  as  the  property  of  a  third  person  ;  they 
were  claimed  by  the  plaintiff,  and  a  verdict  found  against  his 
claim.  A  new  trial  on  motion  of  the  claimant  was  granted  as 
to  one  of  the  slaves  and  refused  as  to  the  other.  To  review 
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the  judgment  so  far  as  it  was  not  set  aside  plaintiflf  sued  a  writ  of 
error.  The  defendant  moved  to  dismiss  the  writ  of  error,  and 
the  Court  said,  "  After  issue  had  been  formed,  and  a  verdict  on 
it,  we  believe  that  the  Court  below  had  no  authority  to  sever 
the  matter  put  in  issue  and  found  by  the  jury;  that  the  new 
trial  should  have  been  entire,  or  not  at  all.  We  believe  it 
would  have  been  competent  for  the  Court  below  to  have  offer- 
ed the  complainant  his  choice,  to  take  a  new  trial  for  one  of 
the  slaves,  on  condition  of  his  relinquishing  his  claim  to  the 
other.  But  this  was  not  done,  and  the  consequence  is,  that 
the  claimant  has  sought  to  reverse  the  judgment  of  condemna 
tion  against  the  one  whilst  the  suit  as  to  the  other  remains  un- 
determined. The  claimant  was  not  compelled  to  accept 
the  new  trial ;  he  might  then  have  brought  the  whole  case 
up."  It  is  then  concluded  that  the  writ  of  error  should  be 
dismissed. 

The  right  to  bring  error  upon  a  decree  of  the  Orphans'  Court 
is  given  by  a  statute,  which  enacts  that  "from  any  judgment  or 
order  final,  whether  in  vacation  or  term  time,  an  appeal  or 
writ  of  error  shall  lie  to  the  Circuit  or  Supreme  Court,  in  the 
same  manner  as  upon  judgments  of  the  Circuit  Courts."  [Aik. 
Dig.  246.]  But  for  this  act  it  might  well  be  questioned  wheth- 
er a  decree  of  the  Orphans'  Court  would  be  revisable  on  error, 
if,  as  has  repeatedly  been  decided,  it  is  a  general  rule,  that 
where  a  new  jurisdiction  is  created  by  statute,  and  the  Court 
exercising  it  proceeds  in  a  summary  method,  or  in  a  course 
different  from  the  common  law,  a  certiorari  is  the  only  pro- 
per remedy.  [1  Arch.  Prac.  229;  Ex  /7ar/e  Tarlton,  2  Ala. 
Rep.  N.  S.  35.J  But  whether  considered  with  or  without  a 
reference  to  the  statute,  no  writ  of  error  can  be  sustained  in 
this  case,  which  does  not  remove  to  the  appellate  Court  the 
decree  in  ioto. 

In  the  case  at  bar,  both  the  plaintiffs  and  defendants  are 
parties  to  the  entire  decree.  The  first  order  therein,  which  as- 
certains the  sum  of  four  thousand  one  hundred  and  one  dol- 
lars and  sixty-one  cents  to  be  due  to  the  defendants  as 
guardians  of  Edit!i  M.  Booker,  and  directs  it  to  be  paid  to 
them  in  that  character,  is  in  their  favor,  and  might  be  collect- 
ed by  an  execution  which  omitted  lo  describe  them  as^uar- 


JUNE  TERM,  1842.  411 

Benrd  v.  Childress. 

dians.  Although  the  decree  direi  is  that  executions  may  issue, 
&c.  we  thiuk  it  would  be  entirely  competent,  and  perhaps  the 
only  regular  mode  to  coerce  paynjeiit,  to  issue  one  execution 
for  the  several  sums.  It  is  not  pretended  that  the  decree  may 
not  be  removed  by  a  single  writ  of  error,  and  we  think  it  is 
not  allowable  to  issue  several.  The  consequence  is,  the  writ 
of  error  must  be  dismissed. 


BEARD  v.  CHILDRESS. 

1.  A  bill  of  sale  in  the  following  words — "Received  of  Thomas  B.  Childress,  tru(>- 
tee  of  James  Childress,  Hubert  Childress  and  Thomas  Childress,  children  of 
the  said  Thomas  B.  Childress,  the  sum  of  thirteen  hundred  and  fifty  dollars  in 
full  for  two  negro  slaves  named  Sam,  tweni>-'ix  years  of  age,  and  Frank,  twen- 
ty-two years  of  age,  which  I  warrant  and  defend  against  the  claims  of  all  per- 
sons whatsoever,  and  also  warrant  the  said  negroes  to  be  sound  and  healthy, 
and  free  from  all  incambrance," — invests  the  father  with  the  legal  tide  to  the 
slaves. 

Error  to  the  Circuit  Court  of  Pickens. 

Detinue  for  two  slaves  by  the  defendant  against  the  plaintiff 
in  error. 

On  the  the  trial  of  the  cause  the  plaintiff,  as  the  foundation 
of  his  title  offered  the  following  instrument: 

Received,  of  Thomas  B.  Childress,  trustee  of  James  Chil- 
dress, Hubert  Childress,  and  Thomas  Childress,  children  of  the 
said  Thomas  B.  Childress,  the  sum  of  thirteen  hundred  and 
fifty  dollars,  in  full,  for  two  negro  slaves,  named  Sam,  twenty- 
six  years  of  age,  and  Frank,  twenty  two  years  of  age,  which 
I  warrant  and  forever  defend  against  the  claims  of  any  person 
whatsoever,  and  also  warrant  the  said  negroes  to  be  sound 
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and  healthy  and  free  from  all  incumbrance  whatsoever.  Giv- 
en under  my  hand  and  seal,  1st  March,  1838. 

John  Beabd,  (seal.) 

Which  being  the  only  evidence  of  title,  was  objected  to  by  the 
defendant  as  insufficient  for  that  purpose,  but  the  Court  over- 
ruled the  objection  and  permitted  the  evidence  to  go  to  the  jury, 
to  which  the  defendant  excepted. 

The  assignment  of  error  questions  the  propriety  of  this  de- 
cision. 

Ellis,  for  plaintiff  in  error. 
Chabb  &  Cochran,  contra. 

ORMOND,  J. — The  instrument  referred  to  in  the  bill  of  ex- 
ceptions is  exceedingly  ambiguous,  leaving  it  doubtful  whether 
it  was  the  intention  of  the  parties  to  vest  the  legal  title  in  the 
father  or  in  the  children. 

We  incline,  however,  to  the  opinion,  that  it  was  intended 
that  the  legal  title  should  be  in  the  father,  as,  otherwise, 
it  is  not  probable  that  it  would  have  been  disclosed  in  the  bill 
of  sale  that  he  was  acting  as  the  trustee  of  his  children. 

From  this  view  it  follows  that  the  decision  of  the  Court  was 
correct,  and  its  judgment  is  therefore  affirmed. 


COLLIER,  C.  J.— I  concur  in  affirming  thejudgmentof  the 
Circuit  Court,  but  am  mainly  influenced  by  other  reasons  than 
those  expressed  by  my  Brother  Ormond.  I  felt  it  proper  to 
make  this  declaration,  but  do  not  deem  it  necessary  to  make  a 
particular  expression  of  my  views  of  the  case. 
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BROWN  V.  BAILEY. 

1.  A  declaration  for  an  injury  to  cattle  is  not  supported  by  evidence  of  injury  done 
to  mules.  The  term  cattle,  in  ita  usual  and  ordinary  acceptation  in  this  State 
does  not  include  mules. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter  county. 

Brown  declared  in  trespass  against  Bailey  for  wounding 
certain  cattle.  At  the  trial  on  the  general  issue,  the  evidence 
was,  that  the  defendant  had  killed  one  mule  and  wounded  an- 
other. The  Court  charged  the  jury,  that  the  allegation  of  an 
injury  to  cattle  was  not  supported  by  the  evidence  of  an  injury 
to  mules.  The  plaintiflf  excepted,  and  now  questions  the  cor- 
rectness of  this  decision. 

Smith,  for  the  plaintiff  in  error,  insisted  that  mules  are  in- 
cluded under  the  general  term  cattle.  Under  an  English  sta- 
tute against  maiming  cattle,  it  has  been  held  to  include  horses, 
mares,  colts.  [2  Starkie  Ev.  5  Am.  ed.  502 ;  Roscoe's  Crim. 
£v.  index.  Cattle.] 

Boyd,  contra,  contended  that  words  were  to  be  considered 
in  their  usual  and  customary  acceptation ;  and  whatever  mean- 
ing is  attached  to  the  term  cattle  in  England,  here  it  means  only 
neat  cattle,  as  oxen.  Cows,  &c.  or  small  cattle,  as  sheep  and 
goats. 

GOLDTHWAITE.  J.— Whatever  may  be  the  meaning  giv- 
en to  the  term  cattle  elsewhere,  it  is  certain  that  with  us  it 
never  is  considered,  in  common  parlance,  to  include  either  hor- 
ses or  mules.  The  legislation  of  the  State  frequently  uses  the 
term  as  distinguishable  from  horses  and  hogs — and  by  it  neat 
cattle  seem  to  be  usually  intended.  Thus,  persons  who  have 
horses,  cattle,  or  other  stock,  shall  have  a  brand  or  mark. 
[Dig.  79,  §1.]  So  it  is  not  lawful  for  any  drover  to  drive  hor- 
ses, mules,  cattle,  hogs  or  sheep,  from  the  range  to  which  th» 
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same  may  belong.  [Id.  80,  §5.]  Importing  cattle  afflicted 
with  a  contageous  distemper,  is  punishable  by  a  fine  of  ten 
dollars /7er  Ac/c/— stealing  neat  cattle,  hogs,  sheep  or  goats,  is 
punishable  in  a  different  manner  from  the  stealing  of  horses 
and  mules.     [Id.  104,  §23.] 

We  consider  it  proper  to  hold  the  plaintiff  to  the  usual  mean- 
ing of  the  terra,  and  the  more  especially,  as  evidence  of  the 
kind  which  was  before  the  jury,  must  have  been  a  surprise  on 
the  defendant. 

Let  the  judgment  be  affirmed. 


GILLELAND,  use,  &c.  v.  WARE  et  al. 

1.  It  is  competent  for  a  Justice  of  the  Peace  to  quash  an  execution  idsued  by  him. 
self,  and  a  part)'  prejudiced  by  a  refusal  to  quash,  may  remove  the  proceeding 
into  a  higher  Court  by  certiorari. 

2.  A  judgment  was  rendered  against  B.  W.  by  a  Justice  of  the  Peace,  who  made 
an  entry  on  his  docket  thus,  "  Stayed  sixty  days,  R.  H.  Ware  security  ;"  an  exe. 
cation  issued  against  B.  W.  and  R.  H.  W.  which  was  levied  on  B.  W's.  property, 
and  a  forthcoming  bond  executed  with  R.  H.  W.  as  surety ;  afterwards  an  exe- 
cution issued  on  the  forthcoming  bond  and  was  levied  on  R.  H.  W's.  property — 
Held,  that  although  there  was  no  stay  bond,  and  the  first  execution  was  void  as  to 
R.  H.  VV.  yet  it  would  not  be  avoided  so  as  to  affect  the  levy  on  B.  W's.  proper, 
ty  ;  and  consequently  the  execution  issued  on  the  forthcoming  bond  would  not 
be  set  aside. 

Wbit  of  Error  to  the  Circuit  Court  of  Talladega. 

.   •'.cry  .■:    •<   '. 

The  plaintiff  in  error  recovered  a  judgment  before  a  Justice 
of  the  Peace  on  the  30th  March,  1839,  for  forty-five  dollars  and 
ninety-three  cents.  The  Justice  made  a  statement  on  his 
clpcket  as  follows,  viz:  "  Stayed  sixty  days,  R.  H.  Ware,  secu- 
rity." An  execution  issued  against  Bennett  Ware  and  Rich- 
ard H.  Ware,  on  the  31st  May  thereafter  for  the  amount  of 
the  judgment  and  costs,  which  was  levied  on  the  property  of 
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the  former,  and  a  delivery  bond  taken  with  the  latter  as  surety. 
The  bond  was  forfeited  and  an  execution  issued  thereon  from 
time  to  time,  till  a  pluries  execution  was  levied  on  the  pro- 
perty of  Richard  H.  Ware,  in  May,  1S41.  On  this  leVy  an- 
other delivery  bond  was  taken,  with  J.  Hancock  as  the 
surety. 

A  motion  was  made  before  the  Justice,  on  the  7lh  August, 
1841,  to  quash  the  forthcoming  bonds,  and  the  execution  last 
issued,  but  that  motion  was  overruled  :  thereu|)on  Richaid  H. 
Ware  petitioned  a  Judge  of  the  Ciicuit  Court  for  a  certiorari  to 
remove  the  proceedings,  so  far  as  they  concerned  hiuj  into  that 
Court ;  the  prayer  of  his  petition  was  granted  and  the  case  ac- 
cordingly brought  up. 

A  motion  was  made  in  the  Circuit  Court  by  the  defendants 
to  quash  all  the  proceedings  before  the  Justice  of  the  Peace 
subsequent  to  the  original  judgment;  and  it  appearing  that  no 
stay  bond  had  been  executed  by  Rictiard  H.  Ware,  all  pro- 
ceedings consequent  upon  that  assumption,  as  well  as  the  de- 
livery bonds  and  executions  issuing  upon  their  forfeiture  were 
accordingly  quashed. 

Richard  H.  Ware  alone  petitions  for  a  certiorari,  and  though 
the  writ  issues  in  his  name  alone,  Bennett  Ware  is  treated  as 
a  defendant  in  the  Circuit  Court,  and  they  are  both  made  de- 
fendants to  the  writ  of  error. 

Moody,  for  the  plaintiff  in  error. 
Chilton,  for  the  defendant. 

COLLIER,  C.  J. — In  Gray  and  another  v.  Dennis,  at  the 
last  term,  it  was  decided  that  a  certiorari  will  not  be  awarded 
to  remove  a  case  from  a  Justice  of  the  Peace  to  the  County  or 
Circuit  Court,  upon  an  allegation  that  an  execution  issued  on 
a  judgment  there  rendered,  was  irregular.  But  neither  in  that 
or  the  previous  decision  of  Boyd  v.  Woodfin,  [3  Stew.  Rep. 
357,]  did  it  appear  that  a  motion  had  been  made  to  quash  the 
execution;  and  not  only  the  execution  was  suspended  in  its 
operation,  but  the  judgment  itself  was  removed  to  the  appel- 
late Court.  The  case  before  us  is  distinguishable  from  those 
cited  in  this — here  the  judgment  of  the  Justice  is  not  complain- 
ed of,  nor  is  he  inhibited  pending  the  case  in  the  Circuit  Court 
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from  issuing  a  proper  execution  thereon;  here  the  party  preju- 
diced by  the  execution  complains  of  its  irregularity,  and  by  the 
Justice  endeavors  to  have  it  vacated,  and  upon  an  order  sus- 
taining it,  asks  the  judgment  of  the  Circuit  Court  Under 
these  circumstances,  was  the  certiorari  properly  allowed? 

In  the  Mobile  Cotton  Press,  &c.  v.  Moore  &  Magee,  [9  Por- 
ter's Rep.  679,]  it  was  held  to  be  well  settled  at  common  law, 
that  Courts  of  judicature  possess  a  controlling  power  over  the 
acts  of  their  officers  and  process,  which  it  is  their  duty  to  ex- 
ercise in  advancement  of  justice  'I  his  rule  does  not  seera  to 
be  confined  to  any  court,  but  pertains  to  all,  without  reference 
to  the  extent  of  their  jurisdiction.  It  is  then  competent  for  a 
Justice  of  the  Peace  to  vacate,  by  an  order  for  that  purpose, 
an  execution  issued  by  himself;  the  more  especially  if  it  has 
not  been  satisfied  by  a  voluntary  payment,  or  the  levy  on  and 
sale  of  property  ;  whether  he  could  act  in  these  cases  so  as  to 
affect  the  rights  of  other  persons  not  parties  to  the  process,  we 
need  not  inquire. 

If  the  only  evidence  of  Richard  H.  Ware  being  the  surety  of 
Bennett  Ware  in  the  stay  bond,  was  the  memorandum  made 
by  the  Justice  on  his  docket,  then  he  should  not  have  been  a 
defendant  in  the  first  execution,  and  as  to  him  it  was  unauthor- 
ized. But  that  execution  was  not  levied  on  his  property,  and 
consequently  did  not  prejudice  him.  B.  Ware  could  not  have 
been  injured  by  having  another  person  associated  with  him  as 
a  defendant,  and  the  great  indulgence  extended  to  the  proceed- 
ings of  Justices  of  the  Peace,  should  have  prevented  the  enter- 
tainment of  a  motion  by  him  to  quash  the  execution.  It  may 
then  be  conceded  that  the  first  execution  should  have  been  set 
aside  as  to  R.  H.  Ware,  yet  as  it  spent  its  force  without  affect- 
ing him,  either  directly  or  consequentially,  except  so  far  as  he 
voluntarily  bound  himself  as  the  surety  of  the  proper  defen- 
dant in  a  delivery  bond,  it  should  not  afterwards  be  vacated  at 
his  instance  as  to  Bennett  Ware.  From  this  view  it  follows, 
that  the  delivery  bonds,  if  unobjectionable  in  themselves,  (and 
no  defects  are  pointed  out,)  furnish  a  sufficient  warrant  for  the 
executions  which  issued  upon  them  respectively,  and  that  the 
judgment  of  the  Circuit  Court  is  erroneous. 

The  most  regular,  (if  not  the  only,)  mode  of  obtaining  the 
revision  of  an  order  of  a  Justice  of  the  Peace,  quashing  or*e- 
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fusing  to  quash  an  execution,  is  by  a  certiorari.     In  sffl^a  pro- 

ceediijg  the  Judge  or  Court  awarding  the  writ, may  make  such 
an  order  in  regard  to  the  bond  to  be  executed,  as  would  afford 
to  the  opposite  party  an  ample  security  for  his  debt  and  cost. 
An  appeal  as  provided  by  the  statute  would  not  perhaps  lie, 
as  this  remedy  contemplates  a  judgment  by  the  Justice  upon 
suit  brought  in  the  usual  form.  And  the  extraordinary  reme- 
dies by  mandamus,  &c.  could  not  be  prosecuted  if  a  certiorari 
be  allowable ;  at  best  they  are  expensive,  and  under  som«  cir- 
cumstances could  not  reach  the  justice  of  the  case. 

We  have  only  to  add  that  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded. 


ELLIOTT  AND  PERKINS  v.  MAYFIELD  AND  WIFE. 

1.  The  act  of  1833,  [Aik.  Dig.  353,]  which  authorises  an  execution  to  issue  against 
the  surety  of  an  executor  to  his  official  bond  upon  a  return  of"  no  property  found," 
to  an  execution  issued  on  a  decree  of  a  County  Court  against  the  executor, 
was  intended  to  embrace  bonds  executed  prior  to  its  passage,  but  was  not  intend- 
ed to  retroact  upon  decrees  of  the  Orphans'  Court  rendered  prior  to  the  passage 
of  the  lew.     The  act  is  constitutional. 

2.  E.  &  W.  being  appointed  executors  of  S.  qunlifiod  as  such,  and  entered  info 
the  following  bond  :  "  Know  all  men  by  these  presents,  that  we,  £dward  B.  El- 
liott and  Thompson  Windham,  executors  of  lohn  Spencer,  Hardin  Perkins  and 
Enoch  Elliott,  as  sureties  for  said  Edward  B.  Elliott,  and  William  Glover  and 
John  Cummings  as  sureties  for  Thompson  Windharn,  are  held  and  firmly  bound 
tmto  Hume  R.  Field,  Judge  of  the  County  Court  of  Tuscaloosa  county,  and  his 
successors  in  office,  in  the  penal  sum  of  thirty  thousand  dollars,  to  which  pay- 
ment well  and  truly  to  be  made,  we  and  each  of  us  do  bind  ourselves,  our  heirs, 
&c.  firmly  by  these  payments.  Sealed  with  our  seals  and  dated  this  24th  Janu- 
ary, 1827. 

Now  the  condition  of  this  obligation  is  such,  that,  whereas,  the  above  bound 
Edward  B.  Elliott  and  Thompson  Windham,  have  been  duly  appointed  execu- 
tors of  the  last  will  and  testament  of  John  Spencer,  deceased — Now  if  the  said 
Edward  B.  Elliott  and  Thomas  Wiudhaiu  shall  well  aud  truly  perfonu  all  ilje 
53  '•      •  ' 
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dutiefl^Bch  are  or  may  be  by  law  lequired  of  them,  as  such  executors,    then 
the  ab^re  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
Witness  our  hands  and  seals  the  date  above  written. 

E.  B.  Elliott,  [seal] 

Thompson  Windham,    [seal.] 
H.  Perkins,  [seal.] 

Enoch  Elliott,  [seal.] 

W.  Y.  Glover,  [seal.] 

Thomas  Cukmings,  [seal.] 
Held — first,  that  as  it  was  clearly  the  intention  of  the  sureties  to  this  bond  not  to 
bind  themselves  jointly  for  both  executors,  but  severally  for  each,  the  bond  would 
operate  as  the  several  bond  of  each  executor,  with  his  sureties,  and  was  in  ef- 
fect the  same  as  if  separate  bonds  had  been  executed — second  that  there  was 
nothing  in  the  condition  to  contradict  this  intention,  or  to  show  that  it  was  in. 
tended  as  a  joint  bond — third,  the  mere  fact  that  the  bond  appears  on  its  face  to 
have  been  executed  by  Thomas  Cummings  instead  of  John  Cummins,  will  not 
render  the  bond  void  as  to  the  other  parlies  who  executed  it. 

Error  to  the  County  Court  of  Tuscaloosa. 

This  was  a  petition  for  a  supersedeas  to  an  execution  issued 
from  the  Orphans'  Court  of  Tuscaloosa,  by  the  defendants 
against  the  plaintiffs  in  error,  which  was  dismissed  by  the 
Court. 

The  record  discloses  that  the  last  will  and  testament  of  John 
Spencer  was  admitted  to  probate  on  the  24th  January,  1827, 
by  which  he  appointed  William  M.  Marr,  Edward  B.  Elliott 
and  Thompson  Windham  his  executors — that  on  the  same 
day  EUiott  and  Windham  entered  into  the  following  bond  : 

"  Know  all  men  by  these  presents,  that  we,  Edward  B.  El- 
liott and  Thompson  Windham,  executors  of  John  Spencer, 
Hardin  Perkins  and  Enoch  Elliott,  as  sureties  for  said  Edward 
J3.  Elliott,  and  William  Glover  and  John  Cummings,  as  secu- 
rities for  Thompson  Windham,  are  held  and  firmly  bound  un- 
to Hume  R.  Field,  Judge  of  the  County  Court  of  Tuscaloosa 
county,  and  his  successors  in  office,  in  the  penal  sum  of  thirty 
thousand  dollars,  to  which  payment  well  and  truly  to  be  made 
we,  and  each  of  us,  do  bind  ourselves,  our  heirs,  &c.  firmly,  by 
these  presents,  sealed  with  our  seals,  and  dated  the  24th  day  of 
January,  1827. 

Now  the  condition  of  the  above  obligation  is  such,  that, 
whereas,  the  above  bound  Edward  B.  Elliott  and  Thompson 
"V\^iudhani  have  been  duly  appointed  executors  of  the  last  will 
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and  testament  of  John  Spencer,  deceased — Now  if  said  Ed- 
ward B.  Elliott  and  Thompson  Windham  shall  well  and  trnly 
perform  all  the  duties  which  are,  or  may  be,  by  law  required 
of  them,  as  such  executors,  then  the  above  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals  the  date  above  written. 

E.  B.  Elliott.  (seal.) 

his 
Thompson  X  Windham,  (seal.) 

mark. 
H.  Perkins,  (seal.)    ! 

Enoch  Elliott,  (seal.) 

W.  Y.  Glover,  (seal.) 

Thos.  Cummings,  (seal.) 

Attest,        H.  T.  Anthony,  Clerk. 

On  the  5th  May,  1828,  Thompson  Windham  resigned  his 
trust  in  the  following  words  : 

'*  I  do  hereby  refuse  to  act  any  longer  as  the  executor  of 
John  Spencer,  deceased,  and  to  continue  any  longer  as  the  se- 
curity of  William  Elliott,  as  executor  of  said  estate.  5th  May, 
1828. 

Thompson  Windham. 

Thereupon  the  Court  ordered  that  he  be  removed  from  the 
appointment  of  executor  of  the  estate. 

On  the  14th  January,  1831,  a  settlement  was  made  of  the 
accounts  of  William  Marr  and  Edward  B.  Elliott,  as  executors 
of  the  estate  of  John  Spencer,  deceased,  and  a  decree  rendered 
in  favor  of  each  of  ^the  heirs  for  the  respective  amounts  due 
them  in  the  hands  of  the  executors.  Among  which  is  the  de- 
cree in  favor  of  Louisa  Spencer,  (wife  of  defendant  in  error,) 
for  seven  hundred  and  eleven  dollars  ninety-seven  cents, 
against  Edward  B.  Elliott. 

On  the  27th  of  August,  1838,  execution  issued  on  said  de- 
cree, pursuant  to  an  order  made  on  a  scire  facias  against  Ed- 
ward B.  Elliott,  which  was  returned  "  no  property  found,'* 
and  on  the  19th  November,  1841,  an  execution  issued  against 
the  plaintiflfs  in  error  as  the  sureties  of  Edward  B.  Elliott,  for 
the  amount  of  the  decree. 

To  quash  this  execution  the  plaintiffs  in  error  filed  their  pe» 
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tition  in  the  County  Court,  which  at  the  hearing  was  dismis- 
sed by  the  Court,  and  from  which  judgment  this  writ  of  error 
is  prosecuted.     The  assignments  of  error  are — 

1.  The  executor's  bond  is  void  or  inchoate,  because  execu- 
ted by  Thomas  Cummings  and  not  John  Cummings. 

2.  The  bond  being  joint  and  several,  was  discharged  by  the 
release  of  Thompson  Windham,  and  if  not  the  execution  should 
have  issued  against  all  the  co-obligors. 

3.  The  statute  authorizing  an  execution  to  issue  against 
sureties  to  an  administration  bond,  cannot  operate  retrospec- 
tively. 

4.  The  statute  is  unconstitutional. 

Crabb  &  Cochran  and  Parsons  for  plaintiff  in  error. 

The  act  of  1832,  [Aik.  Lig.  253,]  which  authorizes  execu- 
tion to  issue  against  the  sureties  of  executors  upon  an  execu- 
tion returned  nulla  bona  against  the  executors  does  not  apply 
to  this  case,  because  the  act  was  not  in  existence  when  the 
bond  was  executed  or  the  decree  rendered  and  the  act  cannot 
operate  retrospectively.  [3  Marshall,  138  ;  1  Kent's  Com.  4th 
ed.  454;  Dwarris  on  Stat. 680;  3  Story  on  Con.  247,  266,  250; 
Minor's  Rep.  57  ;  8  Porter,  171  ;  3  Ala.  145 ;  7  Johns.  508  ;  2 
Cranch,  272  ;  3  Call,  238  ;  5  S.  &  P.  276  ;  7  Gill.  &  J.  205 ;  15 
Mass.  447;   16  id.  270;  9  Wheaton,  728.] 

The  plaintiffs  in  error  were  not,  at  the  issuance  of  the  exe- 
cution, sureties  of  E.  B.  Elliott — 

1.  Because  it  was  never  executed  by  all  the  persons  who 
were  intended  to  be  parties  as  shown  by  the  body  of  the  in- 
strument. [17  Mass.  591  ;  2  Pick.  24;  Minor,  103  ;  4  Watts, 
2  Leigh.  157.] 

2.  Because  the  supposed  bond,  if  ever  valid,  being  the  joint 
and  several  obligation  of  the  parties,  was  released  by  the  re- 
signation, removal  and  discharge  of  Windham,  one  of  the  co- 
obligors.     [9  Wheaton,  680,  720;  2  Pick.  223.] 

If  Windham  was  not  released,  then  proceedings  should  have 
been  had  against  him  and  the  other  co-obligors,and  Windham 
was  a  guarantor  of  all  the  sureties  against  injury.  [2  Conn. 
536;  3  Binney,  126;  2  Brockenbrough,  160,  420.] 

That  the  bond  bound  all  the  obligors  alike,  notwithstanding 
the  recital  in  the  bond  that  two  of  the  obligors  were  sureties 
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for  Windham  and  the  other  two  for  Elliott ;  but  that  if  this 
does  not  appear  in  the  obligatory  part  of  the  bond,  it  does  in 
the  condition  which  will  control  the  obligation. 

The  statute  of  1832,  is  unconstitutional  as  applied  to  this 
case,  because  retroactive  and  in  disparagement  of  rights  essen- 
tial to  the  security  of  property.  [3  Story  on  Con.  Law,  240, 
266;  Constitution  of  Ala.  Art.  1,  §10;  1  Kent's  Com.  4th  ed. 
455,  n.  C.2  Ala.  Rep.  31;  Minor,  57;  17th  Johns.  215;  20 
id.  105.] 

Btcause,  also,  it  is  in  violation  of  the  rigkt  of  trial  ^by  jury, 
andis  the  exercise  by  the  legislature  of  judicial  power.  [Amend- 
ments Con,  U.  S.  Article  7;  Cons,  of  Ala.  Art.  1,  §28;  2  Mc- 
Cord,  55 ;  2  Ala.  Rep.  31  ;  1  id.  559;  2  Dallas,  304 ;  2  Stew. 
225 ;  Con.  of  Ala.  Art.  2,  §1,2;  7  John.  508 ;  2  Cr.  R.  272 ; 
15  Mass.  447 ;  16  id.  245 ;  7  G.  &  J.  205,] 

Peck  &  Clark,  contra. 

The  bond  in  this  case  must  be  so  construed  as  to  give  effect 
to  the  intention  of  the  parties  [Willes'  Rep.  332,  Com.  on 
Con.  37,  38.]  The  manifest  intention  of  the  parties  was  that 
Glover  and  Cummings  were  to  be  sureties  for  Windham,  and 
Elliott  and  Perkins  for  Elliott.  That  it  is  therefore  in  effect 
two  bonds,  and  should  be  so  considered  by  the  Court,  as  no 
rule  of  law  forbids  it. 

The  resignation  of  Windham  did  not  affect  the  bond  as  it 
respected  Elliott  and  his  sureties,  the  plaintiffs  in  error,  as  they 
were  only  bound  for  Elliott. 

The  act  of  1832,  did  not  impair  the  obligation  of  the  con- 
tract, it  gave  a  new  remedy,  but  left  the  obligation  the  same. 
[5  S.  &  P.  276,  280 ;  1  Bibb,  567.J 

The  true  distinction  is  between  those  laws  which  have  re- 
lerence  to  the  nature,  essence  and  construction  of  a  contract, 
and  those  which  have  reference  to  the  mode  of  enforcing  it. 
[Story  Con.  Law,  477 ;  Sturgis  v.  Crowninshield,  4  Whea- 
ton,  122.] 

ORMOND,  J. — The  counsel  for  the  plaintiff  in  error,  main- 
tain that  the  bond,  which  is  the  foundation  of  this  proceeding, 
was  executed  by  the  plaintiffs  in  error,  with  two  other  persons 
as  joint  sureties  of  both  the  executors  of  Johiffcpencer,and  that 
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the  execution  should  have  issued  against  all  the  sureties  and 
not  against  the  plaintiffs  in  error  only. 

The  language  of  the  bond  is,  "  Know  all  men  by  these  pre- 
sents, that  we,  Edward  B.  Elliott  and  Thompson  Windham, 
executors  of  John  Spencer,  Hardin  Perkins  and  Enoch  Elliott, 
as  securities  for  Edward  B.  Elliott,  and  William  Glover  and 
John  Cummings  as  securities  for  Thompson  Windham,  are 
held  and  firmly  bound,  &c. 

We  think  it  very  clear  that  the  persons  who  executed  this 
bond  as  sureties,  ^d  not  intend  to  bind  themselves  jointly  for 
both  executors,  but  severally  for  each,  as  is  explicitly  stated. 
The  language  employed  is  plain,  clear  and  unambiguous,  leav- 
ing no  room  for  doubt  as  to  what  the  intention  of  the  parties 
was,  and  as  it  is  the  duty  of  Courts  to  give  effect  to  the  con- 
tract as  it  was  understood  by  the  parties  to  it,  this  instrument 
must  have  the  same  effect  as  if  separate  bonds  had  been  exe- 
cuted, by  each  of  the  executors  and  their  several  sureties.  It 
would,  to  be  sure,  have  been  more  formal  if  separate  bonds  had 
been  executed,  but  we  do  not  think  the  intention  to  sever  the 
liability  of  the  sureties,  and  to  limit  it  to  the  acts  of  a  particular 
individual  would  have  been  more  certainly  indicated  by  that 
course  than  by  the  mode  adopted,  to  which  we  know  of  no  le- 
gal objection. 

It  is  further  contended  that  any  ambiguity  which  may  ex- 
ist in  the  obligatory  part  of  the  bond  is  removed  by  the  lan- 
guage of  the  condition  which  it  is  supposed  shows  that  the 
sureties  intended  to  bind  themselves  jointly,  and  that  if  there 
is  any  discrepancy  between  the  condition  and  the  obligatory 
part  of  the  bond  the  latter  must  yield  to  the  former. 

Although  we  are  by  no  means  disposed  to  assent  to  this  pro- 
position, we  think  no  such  discrepancy  exists.  The  condition 
in  effect,  refers  to  the  stipulations  in  the  obligatory  part  of  the 
bond  and  declares  that  if  the  executors  perform  the  duties  re- 
quired of  them  by  law,  that  the  bond  shall  be  void.  It  would 
be  a  forced  and  unnatural  construction  to  suppose  that  it  was 
intended  by  these  general  expressions  to  change  the  stipula- 
tions of  the  bond  so  as  to  make  all  the  sureties  bound  jointly, 
for  both  the  executors.  The  natural  and  fair  interpretation  of 
the  condition  is,  that  if  each  of  the  executors  should  perform  the 
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duties  required  of  him  bylaw,  the  sureties  of  each  should  be 
discharged  from  the  obligation. 

It  is  further  insisted  that  the  bond  is  not  obligatory  on  the 
plaintiffs  in  error,  because  not  executed  by  all  the  persons  who 
are  recited  in  the  obligation  as  parties  to  it.  This  objection 
rests  on  the  fact  that  the  bond  recites  that  John  Cummings  is 
one  of  the  sureties  of  Windham,  and  the  bond  appears  to  have 
been  executed  by  Thomas  Cummings. 

The  obvious  answer  to  this  is,  that  if  it  were  true  as  stated, 
it  could  not  affect  the  plaintiffs  in  error,  who  were  the  siueties 
of  Elliott,  and  not  bound  for  the  acts  of  Windham.  It  is  true 
that  if  the  plaintiffs  in  error  executed  the  instrument  as  an  es- 
crow,  to  be  their  bond  only  on  condition  it  was  executed  by 
John  Cummings,  and  Thomas  Cummings  had  been  afterwards 
substituted  without  their  consent,  it  would  not  be  their  bond. 
But  this  fact  was  not  put  in  issue  in  the  Court  below,  and  can- 
not therefore  be  made  in  this  Court.  For  aught  thisCourtcan 
know,  the  plaintiffs  in  error  may  have  executed  the  bond  un- 
conditionally and  not  as  an  escrow.  Or  the  latter  may  have 
subsequently  assented  to  the  substitution  of  Thomas  for  John 
Cummings ;  this  objection,  therefore,  cannot  prevail,  at  least  in 
the  mode  now  presented. 

The  act  under  consideration,  which  passed  in  1832,  is  to  the 
following  effect:  "Whenever  any  execution  shall  have  issued 
on  auy  decree  made  by  the  Orphans'  Court,  upon  final  settle- 
ment of  the  accounts  of  executors,  &c.  and  is  returned  by  the 
sheriff  "  no  property  found,"  generally,  or  as  to  part  thereof, 
execution  may  and  shall  forthwith  issue  against  the  sureties  of 
such  executors,  &c.     [Aik.  Dig.  253,  §40.] 

The  decree  of  the  County  Court  upon  which  the  execution 
in  this  case  issued,  was  rendered  in  1831,  and  previous  to  the 
passage  of  this  law,  and  it  is  now  maintained  that  this  act  is 
unconstitutional  if  intended  to  embrace  cases  like  the  present, 
because  the  law  would  then  be  retroactive  in  its  character, 
and  in  disparagement  of  rights  essential  to  the  enjoyment  of 
property. 

It  is  now  well  understood  that  the  prohibition  of  the  consti- 
tution of  the  United  States  against  the  passage  by  Congress  of 
ex  post  f ado  laws,  applies  only  to  criminal  cases.  [Calder  v. 
Bull,  3  Dall.   386;  Satterlec  v.  Matthewson,  2  Peters,  S*-©; 
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Wilkinson  v,  Leland,  id,  627 ;  3  Story's  Com.  on  Con.  266.] 
And  such  is  held  to  be  the  true  construction  of  a  similar  clause 
in  the  Bill  of  Rights  of  this  State  in  the  case  of  Bioodgood  v. 
Cammack,  [5  Stew.  &  For.  276.] 

It  is  equally  well  setted  that  a  change  in  the  remedy,  or 
means  of  enforcing  the  contract  does  not  impair  its  obligation. 
Sturgis  V.  Crowninshield,4  Wheaton,  200;  Ogden  v.  Saunders, 
12  id.  262 ;  3  Story  Com.  on  Con.  250.] 

Now,  so  far  as  the  act  in  question  operates  on  the  bond  of 
the  plaintilfs  in  error,  its  whole  eflfect  is  to  authorize  an  execu- 
tion to  issue  against  the  surety,  upon  a  return  of  "  no  property 
found,"  to  an  execution  against  the  principal,  instead  of  the 
more  tedious  process  in  force  when  the  bond  was  made,  of 
bringing  suit  against  the  surety  in  the  ordinary  mode,  after  the 
inability  of  the  principal  to  pay  was  ascertained. 

Of  the  power  of  the  legislature  to  pass  such  a  law  we  enter- 
tain not  the  slightest  doubt.  The  undertaking  of  the  surety 
was  to  answer  for  the  default  of  his  principal — this  liability  the 
law  does  not  aker  or  change  in  the  slightest  degree — it  leaves 
the  rights  of  the  parties  precisely  as  they  wer.e,  and  merely 
provides  a  dift'erenl  mode  of  enforcing  them.  The  law  then, 
merely  respects  the  remedy — a  matter  which  is  entirely  with- 
in the  discretion  of  the  legislature,  both  as  it  regards  existing 
and  future  contracts,  provided  a  remedy  of  some  kind  is 
given. 

It  is  further  insisted  that  the  act  in  question  impairs  the  right 
of  trial  by  jury,  which  the  constitution  declares  shall  forever  re-  , 
main  inviolate.     [1st  Art.  §28.] 

Executor's  bonds  and  others  of  that  class  are  executed  in  the 
presence  of  a  judicial  officer,  approved  by  him,  recorded  and 
preserved  in  the  office  of  the  County  Court.  A  very  strong 
presumption  therefore  arises  that  these  documents  are  genuine, 
and  that  the  parties  to  them  are  subject  to  the  liability  which 
their  execution  imports.  Upon  this  natural  presumption  the 
legislature  has  acted,  but  without  intending  to  deny  to  any  one 
the  right  to  repel  this  presumption.  If,  for  example,  the  exe- 
cution of  the  bond  were  denied,  upon  an  application  to  a  Chan- 
cellor, he  would  direct  an  issue  to  be  tried  by  a  jury  to  ascer- 
tain that,  or  indeed  any  other,  fact,  which  might  be  open  for 
adjudication,  and  contested  between  the  parties. 
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Qur  legislatioa  affords  many  similar  examples  in  which 
h^nds  are  declared /?rma/acie  to  have  the  force  and  effect  of 
judgments,  In  none  ol  them  is  the  right  to  appeal  to  a  jury, 
upon  a  proper  case,  prohibited  by  the  legislature.  Nor  can 
QQ^  be  supposed  in  which  such  a  right  would  be  denied  by  the 
Qqurt^  upon  a  proper  case  being  presented. 

It  hftvjng  been  shown  that  it  was  within  the  power  of  the  le^ 
gl^latur^,  to  pass  laws  having  a  retrospect  as  it  regarded  tha 
remedy  for  the  enforcement  of  contracts,  it  remains  but  to  in^ 
quire,  whether  it  was  the  intention  of  the  legislature  that  this 
la>v  shpuld  be  retrospective  in  its  operation. 

Jt  i§  certainly  true  of  all  laws,  that  unless  the  contrary  be 
fil^wly  ejtpressed,  it  must  be  intended  they  are  to  operate  ia 
fHlwre,  unless  a  contrary  presumption  must  be  made  to  give 
effect  to  the  plain  design  of  the  legislature.  In  the  language 
of  tJiA$  Coprt  in  the  case  of  Philips  v.  Gray,  [1  Ala.  Rep.  N.  S. 
3?^,]  "The  future  is  the  appropriate  field  for  legislation,  and 
9,  Statute  JLS  never  allowed  to  have  a  retrospective  operation 
y^^$s  clearly  so  expressed,  or  unless  such  implication  must  be 
made  to  give  effect  to  the  manifest  intent  of  the  legislature.'^ 

The  act  does  not,  it  is  true,  declare  that  it  shall  operate  on 
bpp^s  then  executed,  but  the  mischief  to  be  prevented  wausthe 
4^Jay  pf  suing  on  the  bond  of  the  surety,  when  by  the  inar 
bjljty  of  the  principal  to  pay,  ascertained  by  due  course 
of  law,  the  liability  of  the  surety  was  fixed.  It  would  be 
iQ^H  UA^easouable  to  suppose  that  in  redressing  this  evil, 
th§  jre.m^dy  was  intended  to  be  confined  to  bonds  executed  af- 
ter the  passage  of  the  law.  Nor  has  such  an  interpretatioa 
been  put  upon  this  or  any  of  the  similar  laws  to  be  found  on 
our  statute  book,  since  their  passage ;  but  on  the  contrary  it 
has  always  been  understood,  that  they  applied  as  well  to  bonds 
executed  before  as  after  the  passage  of  the  law  giving  a  more 
summary  remedy.  Such  was  doubtless  the  intention  of  the 
legislature,  and  such  must  be  the  effect  given  to  the  law. 

We  do  not  think,  however,  that  th6  act  was  intended  to  em- 
brace those  cases  where  decrees  had  been  rendered  previous 
to  its  passage.  This  would  be  to  give  an  effect  to  the  decree 
of  the  County  Court,  which  it  had  not  at  the  time  it  was  ren- 
dered, and  although  it  might  be  conceded  that  the  legislature 
54 
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had  such  power,  we  do  not  think  it  reasonable  that  it  was  in 
its  contemplation.  In  all  cases  where  decrees  at  the  passage 
of  the  law  had  been  rendered,  it  might  have  been,  and  doubt- 
less was,  supposed  that  the  remedy  by  suit  on  the  bond  had 
been  resorted  to,  and  to  prevent  such  necessity  in  future  was 
the  design  of  the  law.  The  reasoning  therefore  which  applies 
to  the  bond,  loses  much,  if  not  all  its  force,  when  applied  to  the 
decree.  In  a  word,  there  is  nothing  either  4n  the  subject  mat- 
ter on  which  the  law  was  to  operate,  or  the  mischief  to  be  pre- 
vented, to  repel  the  presumption  which  applies  to  all  laws  that 
they  are  intended  to  operate  in  future.  The  case  of  the  Com- 
monwealth V.  Hewit,  [2  H.  &  M.  181,]  is  very  similar  to  this 
case.  An  act  had  passed  declaring  that  when  property  taken 
by  a  sheriff  remained  unsold  at  the  time  of  his  death,  the  Clerk 
should  issue  a  writ  of  venditioni  exponas  to  his  successor. 

The  Court  held  that  the  law  could  not  have  a  retrospect  so 
as  to  reach  cases  happening  before  its  passage  ;  notwithstand- 
ing the  preamble  recited  that,  whereas,  doubts  existed  as  to 
the  law,  &c.  [See  also  2  Ala.  Rep.  54,  and  cases  there 
cited.] 

From  the  view  we  have  taken  of  the  case,  it  becomes  un- 
necessary to  examine  some  of  the  questions  presented  in  ar- 
gument. The  conclusion  we  have  come  to  is  decisive  against 
the  judgment  of  the  County  Court.  As  there  was  no  au- 
thority to  issue  this  execution,  it  should  have  been  quashed. 
/  The  judgment  of  the  County  Court  must  be  therefore  re- 
versed, and  a  judgment  be  here  rendered  quashing  the  exe- 
cution. 
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HOPKINS  V.  LAND. 

1.  In  general  it  is  irresfular  to  sue  ont  a  second  execution  when  a  sufficient  levy 
has  been  made  which  remains  undisposed  of,  in  conseque.ice  of  a  forthcoming 
bond;  but  such  a  bund  is  not  a  satisfaction  of  the  judgment,  and  if  the  condi. 
tion  is  broken,  ttie  plainriff  may  sue  out  a  new  execution  on  the  judgment,  or 
against  the  defendants  to  the  same  and  the  sureties  on  the  bond.  Quere,  how 
far  the  lien  of  the  judgment  or  first  execution  is  continued  or  destroyed. 

2.  By  statute,  a  plaintiff  is  authorized  to  sue  out  more  executions  than  one,  but  at 
his  own  cost ;  whenever  therefore  a  forthcoming  bond  is  forfeited  and  it  is  ne> 
cessary  to  run  executions  to  different  counties,  he  may  sue  out  one  execution 
against  the  defendants  to  the  judgment,  and  another  against  them  and  the  sure, 
ties  to  the  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter  county. 

Action  of  trespass,  under  the  statute  to  try  title.  Verdict  and 
judgment  in  favor  of  the  defendant. 

At  the  trial  the  plaintiff  read  in  evidence  a  judgment  obtain- 
ed at  the  October  term,  1S37,  of  said  Court,  by  Isaac  C.  Sned- 
icor  against  Cornelius  Rain,  for  $712  96.  This  judgment  was 
superseded  by  writ  of  error,  and  was  affirmed  at  the  June 
terra,  1838,  of  this  Court,  against  Rain,  and  judgment  also  giv- 
en against  William  Johnson  and  Cleaveland  Robb,  his  securi- 
ties on  the  writ  of  error  bond.  A  writ  ofji.fa.  issued  on  this 
affirmed  judgment  against  all  the  defendants  to  it,  on  the  15th 
April,  1839,  which  on  the  same  day  was  received  by  the  she- 
riff of  Sumter. 

This  writ  was  endorsed  by  the  Clerk  that  a  Ji.  fa.  on  the 
same  judgment,  on  a  forfeited  forthcoming  bond  issued  the  same 
day  to  Mobile  county ;  and  the  payment  of  that  would  be  a  su- 
persedeas to  the  one  thus  indorsed.  The  writ  to  Sumter  coun- 
ty was  levied  on  the  tenements  sued  for,  and  under  which 
they  were  sold  as  the  property  of  Cleaveland  Robb,  on  the  5th 
of  August,  1839,  to  the  plaintiff.  It  was  also  in  evidence  that 
Robb  lived  in  Sumter  county,  and  Rain  and  Johnson  in  Mo- 
bile. The  plaintiff  then  offered  to  read  the  sheriff's  deed  for 
the  premises  sued  for,  and  purchased  under  said  execution. 

The  defendant  objected  to  the  reading  of  this  deed,  and 
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showed  that  an  execution  was  issued  on  the  5th  of  March, 
1839,  on  the  affirmed  judgment  against  Rain,  Robb  and  John- 
son, which  was  received  by  the  sheriff  of  Mobile  county  on 
the  11th  of  the  same  month,  and  on  the  23d  levied  on  fifteen 
head  of  horses  and  two  coaches,  and  other  property,  as  the 
property  of  Rain,  for  which  a  forthcoming  bond  was  taken 
from  Rain,  with  one  Maxwell  as  security;  this  was  returned 
"  forfeited,"  with  the  execution.  After  the  return  of  this  exe- 
cution, another  was  sued  out  against  Rain,  Maxwell,  Robb, 
and  Johnson,  on  the  same  day  as  that  under  which  the  sale 
was  made  of  the  premises  sued  for,  and  was  indorsed  that  it 
■was  sued  on  a  forthcoming  bond,  and  therefore  no  security  of 
any  kind  should  be  taken. 

The  sheriff  of  Mobile  returned  to  this  execution  that  he  bad 
levied  the  same  on  the  19th  April,  1839,  on  two  slaves  as  the 
property  of  Johnson;  that  the  same,  on  the  6th  May,  were 
claimed  by  one  Walker,  trustee  of  Mrs.  Johnson,  and  the  sale 
forbid;  that  the  plaintiff  was  apprised  by  the  sheriff  that  the 
slaves  were  claimed  and  indemnity  required;  and  that  this  be* 
ing  refused  the  slaves  were  released. 

The  Court  sustained  tlie  objection  to  reading  the  deed,  and 
the  plaintiff  excepted. 

Smith,  for  the  plaintiff  in  error,  insisted  that  the  exclusion 
of  the  deed  was  erroneous,  because,  under  the  statute,  [Digest, 
159,  160,]  the  plaintiff  is  permitted  to  sue  out  two  executions 
at  the  same  time,  to  different  counties.     Having  this  right,  the 
omission  to  insert  the  name  of  Maxwell,  the  security  of  Raia 
to  the  forthcoming  bond,  was  at  most  an  irregularity.  Which  ■ 
ought  not  to  avoid  the  sale.     [Boren  v.  McGehee,  6  Por.  432.]  ; 
At  all  events  the  regularity  of  the  sale  cannot  be  collateraHy'  i 
impeached.     [Campbell  v.  Wyman,  6  Porter,  219;  University  { 
V.  Keller,  1  Ala.  Rep.  N.  S.  406.] 

Hair,  contra,  contended  that  by  the  levy  of  the  first  Ji.  Jk. 
on  property  sufficient  to  pay  the  debt,  the  judgment  was  diis*  ': 
charged — a  new  security,  provided  by  the  statute,  was  giveh  ; 
to  the  plaintiff,  and  the  old  securities  discharged.  I 

Independent  of  this,  the  forthcoming  bond  having  been  re- \ 
turned  forfeited,  the  judgment  became  merged,  and  no  exfetu-  "^ 
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tion  could  properly  issue  on  it.  [Tucker's  Comra.  360,  361 ; 
3  Rand.  490;  Bondurant  v.  Buford,  1  Ala.  Rep.  N.  S.  357  j 
fi  Howard,  853 ;  5  Howard,  235,  677.] 

GOLDTHWAITE,  J.— 1.  It  would  be  very  difficult  to  dis- 
tinguish the  principle  which  ought  to  govern  this  case,  from 
that  decided  in  Boren  v.  McGehee.  [6  Porter,  432,]  even  if  we 
conceded  that  the  levy  under  the  first  ^eri  facias,  vrhh  the  ex- 
ecution of  the  forthcoming  bond  by  Rain,  was  a  satisfaction 
of  the  judgment ;  but  as  the  principle  contended  for  by  the  de- 
fendant, if  correct,  is  one  of  extensive  bearing,  we  shall  give  it 
our  consideration. 

It  may  be  admitted,  that  in  general,  it  is  irregular  to  sue  out 
a  second  execution  when  a  sufficient  levy  has  been  previously 
made,  and  remains  imdisposed  of;  but  such  is  not  the  matter 
now  to  be  examined,  for  in  this  case  it  appears  that  the  levy 
was  ineffectual,  in  consequence  of  the  forfeiture  of  the  condi- 
tioa  of  the  forthcoming  bond.  Our  statutes,  though  different 
in  some  respects  from  the  enactments  in  Virginia  and  Missis- 
sippi, have  the  same  general  objects  in  view;  it  not  unfrequent- 
ly  happens,  however,  that  different  constructions  grow  up  in 
different  States  under  statutes  very  similar. 

When  these  regulate  the  course  of  proceedings  in  Courts, 
and  do  not  effect  the  end  to  be  attained,  the  reason  for  the  dif- 
ference of  construction  is  sometimes  found  in  the  feet  that  the 
course  of  proceeding  is  intimately  interwoven  or  otherwise 
connected  with  other  matters  of  practice  merely.  In  the  States 
we  have  named,  the  practice  seems  to  have  prevailed  of  con- 
sidering forthcoming  bonds  as  a  satisfaction  and  consequently 
an  extinguishment  of  the  judgment.  Although  in  Virginia  it 
never  has  been  decided,  so  far  as  we  can  ascertain,  that  th« 
judgment  is  merged  in  the  bond,  yet,  from  some  expressions 
dropped  by  the  Judges  in  the  earliest  cases,  the  practice  has 
subsequently  prevailed  of  compelling  the  plaintiff  either  to  set 
aside  the  forthcoming  bond,  if  defective,  or  to  move  for  judg- 
ment on  it  if  regular.  [Taylor  v.  Dundas,  1  Wash.  92  ;  Down- 
man  V.  Chinn,  2  id.  189  ;  Randolph  v.  Randolph,  3  Rand.  490.] 
In  the  latter  case,  however,  the  Judges,  whilst  they  admit  the 
practice  as  stated,  deny  that  the  bond  is  in  law  either  a  satis- 
ftiction  or  a  discharge.     The  Courts  of  Mississippi  secTO  to  have 
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adopted  the  Virginia  practice,  as  their  statute-is,  in  substance, 
a  transcript  of  that  of  the  other  State,  It  may  also  be  remark- 
ed that  the  decisions  of  the  Courts  of  Kentucky  are  founded 
on  the  Virginia  statute,  and  consequently  merely  pursue  the 
rules  supposed  to  be  indicated  in  the  cases  reported  by  Judge 
Washington. 

Formerly  our  legislation  on  this  subject  was  very  similar  to 
that  of  Virginia,  and  it  was  then  necessary  to  move  for  judg- 
ment an  a  forfeited  forthcoming  bond,  [Laws  of  Ala.  296,  §9,] 
but  this  was  changed  in  1812,  and  the  plaintiff  was  permitted 
to  sue  out  execution  on  the  bond  without  the  formality  of  a 
judgment.  Before  entering  upon  the  examination  of  our  own 
statute,  it  is  proper  to  observe  that  this  mode  of  giving  a  sum- 
mary effect  to  bonds,  has  been  extended  to  a  large  class  of  ca- 
ses and  with  respect  to  them  the  decisions  of  our  courts  have 
been  general,  that  writs  of  error  will  not  lie  to  set  aside  the  ex- 
ecution ;  but  it  has  uniformly  been  held  that  errors  can  be 
reached  by  supersedeas  only.  Whether  important  questions 
with  respect  to  liens  created  by  these  bonds,  or  the  executions 
issued  on  them,  are  matters  with  which,  at  present,  we  have 
no  concern.  ^ 

Our  statute,  after  declaring  it  to  be  the  duty  of  the  sheriff  to 
permit  the  property  levied  on  to  remain  with  the  defendant, 
when  a  proper  bond  is  executed,  directs,  on  the  forfeiture  of 
the  condition,  that  it  shall  be  the  duty  of  the  sheriff,  &c.  to  re- 
turn the  bond  and  execution  within  ten  days  thereafter,  to  the 
Clerk  of  the  Court,  with  the  necessary  indorsement  thereon,  of 
forfeiture.  It  then  directs  that  the  Clerk,  within  five  days  af- 
terwards shall  issue  execution  thereon  against  all  the  obligors 
therein;  on  this  execution  he  is  to  indorse  that  no  security  of 
any  kind  is  to  be  taken.     [Dig.  171,  §64,  66.] 

The  practice  under  this  statute  is  believed  to  be  to  permit 
any  defendant  to  enter  into  the  bond,  and  to  issue  the  execu- 
tion against  all  the  defendants,  together  with  the  sureties  exe- 
cuting the  bond.  Now  if  the  Virginia  decisions  were  to  give 
the  rule,  it  is  obvious,  either  that  all  the  defendants  must  join 
in  the  bond,  though  one  only  is  affected  by  the  levy;  or  that 
the  plaintiff  will  lose  his  remedy  against  some  of  the  defendants 
if  one  only  is  allowed  to  give  the  bond.  i^ 

This  seems  unreasonable,  and  we  prefer  to  adhere  to  what. 
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is  believed  to  be  the  established  practice  of  our  State ;  and  this 
the  rather, because  we  think  that  the  practice  is  entirely  conso- 
nant to  reason,  and  well  supported  by  all  the  analogies  of 
the  law. 

It  never  has  been  pretended  that  the  rights  of  the  plaintiff 
are  aflfected  by  the  bond,  (we  again  exclude  the  questions  of 
lien,)  when  its  condition  has  been  complied  with  ;  and  we  can 
not  perceive  why  a  non-compliance  should  impose  the  hard- 
ship of  resorting  to  a  new  remedy.  The  defendant,  when  the 
condition  of  the  bond  is  not  performed,  has  received  all  the 
benefit,  and  more,  that  the  statute  intended  to  confer  on  him. 

The  bond,  however,  remains  for  the  indemnity  of  the  plain- 
tiff, and  although  a  summary  remedy  is  given  to  him,  there 
seems  to  be  no  reason  why  he  may  not  waive  it  if  he  will.  If 
the  defendants  are  not  prejudiced,  they  ought  not  to  complain. 
Such  are  the  reasons  which  induce  us  to  conclude  that  the 
bond  is  not  an  extinguishment  of  the  judgment;  and  that  the 
plaintiffs  at  his  election,  may  sue  out  an  execution  on  it,  or 
have  his  execution  against  the  sureties  to  the  bond  as  well  as 
against  all  the  defendants.  This  view  shows  that  the  execu- 
I  tion  under  which  the  land  was  sold  was  regular,  it  being  with- 

in the  election  just  adverted  to. 

But  it  may  be  said  that  the  election  was  before  made  to 
take  out  execution  upon  the  bond,  and  consequently  as  the  se- 
cond execution  after  the  forfeiture  of  the  bond,  did  not  follow 
the  election,  that  was  void.  This,  however,  is  not  the  case, 
for  our  statutes  authorize  the  plaintiff  to  sue  out  more  execu- 
tions than  one,  at  his  own  cost.  [Digest,  159,  §2.]  When 
more  executions  than  one  are  issued,  they  each  are  indepen- 
dent of  any  other,  and  if  one  is  irregular  it  cannot  have  the  ef- 
fect to  avoid  one  that  is  good ;  but  we  do  not  conceive  it  at  all 
necessary  that  the  plaintiff  should  continue  his  execution  on 
the  bond,  if  from  any  cause  he  chooses  to  cease  his  pursuit  of 
the  sureties.  The  bond  is  not  made  a  judgment  by  the  terms 
of  the  statute,  and  it  would  be  exceedingly  pernicious  if  the 
plaintiff,  after  ascertaining  the  bond  was  defective  as  a  statu- 
tory bond,  should  not  be  permitted  to  pursue  his  judgment,  be- 
cause he  has  inadvertantly  omitted  to  examine  the  defective 
bond.  From  the  facts  stated,  we  are  satisfied  that  neither  exe- 
cution is  shown  to  be  irregular. 
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It  seems  scarcely  necessary  again  to  repeat,  that  we  have 
purposely  omitted  all  examination  or  consideration  of  any 
questions  affecting  the  continuance  or  discharge  of  the  general 
lien  of  the  judgment  or  execution. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Mi 


DEARING,  SINK  &  Co.  v.  SMITH  &  WRIGHT,       ,, 

1.  The  appearance  of  a  defendant  will  dispense  with  the  service  of  process  qpojj 
him. 

"2.  The  recital  in  a  judgment  that  the  defendant  aaya  nothing  in  bar  or  preclusion 
of  the  plaintiff '»  action,  amounts  to  the  withdrawal  of  the  pleas  which  he  had 
previously  filed- 

2.  The  statute  having  dispensed  with  proof  that  indjviduals  suing  as  a  firm  wer# 
partners,  unless  the  fact  is  put  in  issue  by  plea  in  abatement;  where  the  making 
a  promissory  note  is  denied,  by  a  party  charged  as  a  member  of  a  partnership, 
the  same  may  be  read  to  the  jury  without  any  additionhl  proof,  and  then  its 
genuineness,  or  legal  obligation,  must  be  shown. 

4.  Ob  a  demurrer  to  evidence  all  reasonable  presumptions  are  made  against  X\m 
party  demurring  ;  and  the  Court  is  not  bound  to  render  judgment  in  conforini> 
ty  with  what  should  have  been  the  verdict  of  the  jury,  hut  with  what  it  legally 
couli  have  been. 

5.  Where  two  persons  named  D.  were  sued  as  partners  with  S  pne  of  thena  with 
S.  submitted  to  a  judgment  by  nil  dicit,  and  the  other  denied  making  the  PQ<« 
sued  on  ;  on  the  trial  of  the  cause  a  witness  stated  that  "  he  had  always  under- 
stood that  Mr.  D.  was  a  member  of  the  firm," — Held,  that  this  evidence  was  suf- 
£cient  on  a  demurrer  to  evidence  to  authorize  the  inference  that  the  Mr.  D.  who 
had  pleaded  was  the  one  to  whom  the  witness  referred. 

S.  Where  an  objection  is  made  to  the  competency  of  testimony  en  matte,  if  psrf 
of  it  is  admissible,  the  Court,  without  undertaking  to  distinguish  it,  may  overrule 
the  objection  in  toto. 

7.  When  some  of  the  defendants  suffer  judgment  by  default.  And  oim  of  <hera 
pleads  to  issue,  no  judgment  should  be  entered  against  the  others  until  the  jurjr 
have  returned  their  verdict,  then  it  should  be  entered  jointly  against  all ;  biU  if  % 
judgment  is  rendered  against  the  former,  and  after  verdict  a  judgment  iq  coDtin- 
iiatioR  of  the  entry,  is  rendered  against  the  latter,  it  will  be  considered  as  a  mere 
el0ric«l  misprision  amendable  under  the  act  of  1824,  "  to  rsgulete  pleadings  at 
comtnon  law."  , 
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.,<*  ;WniT  of  Error  to  the  County  Court  of  Tuscaloosa. 

The  defendants  in  error  brought  an  action  of  assumpsit 
against  the  plaintiffs  on  a  promissory  note  for  the  sum  of  one 
hundred  and  ninety-four  dollars  and  seventy-five  cents,  dated 
the  20th  December,  183S,  and  payable  four  months  after  date, 
at  the  Bank  of  the  State  of  Alabama.  The  writ  is  returned 
executed  on  two  of  the  defendants,  to  wit :  James  H.  Dearing 
and  Philip  J.  Sink ;  as  to  the  other,  Wiley  J.  Dearing,  there  is 
no  return,  but  on  the  face  of  the  process,  as  well  as  in  the  dec- 
laration, they  are  all  described  as  copartners  and  merchants, 
trading  under  the  style  of  Dearing,  Sink  &  Co.  -a 

Sink  appeared  and  pleaded,  non  assumpsit,  failure  of  con- 
sideration, payment  and  set-oti'.  James  H.  Dearing  pleaded 
that  he  did  not  make  or  execute  the  note  declared  on,  nor  did 
he  authorize  any  other  person  to  make  the  same  for  himj 
which  plea  was  duly  verified  by  affidavit. 

A  judgment  by  nil  dicii  is  rendered  against  Sink  and  VV.  J. 
Dearing,  for  the  amount  of  the  note,  with  interest  and  costs, 
and  execution  therefor  directed  to  issi^e.  Immediately  follow- 
ing which,  and  in  continuation  thereof,  is  a  judgment  rendered 
against  James  H.  Dearing  for  the  amount  of  the  note,  with 
interest  and  costs,  on  a  demurrer  to  the  plaintiff's  evidence. 

The  evidence  demurred  to  is — 

1.  The  deposition  of  F.  P.  lietts,  of  New  Jersey,  who  states 
that  he  always  understood  that  Dearing,  Sink  &  Company 
were  copartners  in  business.  On  the  17th  day  of  September, 
1S35,  Dearing,  Sink  &  Co.  purchased  of  Smith  &  Wright  a  bill 
of  goods,  and  gave  in  payment  of  the  same  their  note  due  31st 
August,  IS36,  for  six  hundred  and  sixty  dollars  and  fifty  cents. 
A  part  of  that  note  has  been  paid,  leaving  a  balance  of  one 
hundred  and  ninety-four  dollars  and  seventy-five  cents,  due  to 
Smith  &  Wright  on  the  20ih  April,  1839,  lor  which  balance 
Dearing,  Sink  &  Co.  gave  their  note,  which  is  still  unpaid. 
The  note  last  given  was  signed  by  Mr.  Sink,  in  Tuscaloosa,  on 
the  20th  day  of  December,  1S38,  as  near  as  the  witness  can  re- 
collect in  the  presence  of  Mr.  Dearing. 

2.  The  plaintiffs'  counsel  also  testified  that  he  had  been  in- 
formed by  Mr.  Sink,  one  of  the  defendants,  that  the  note  in 
question  was  signed  by  him,  and  that  he  several  times  prorois- 
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ed  to  pay  it.  Witness  had  always  understood  that  Dearing, 
Sink  &  Co.  were  partners,  but  did  not  know  whether  there  had 
been  a  dissolution  of  the  firm.  Mr.  Dearing  he  had  under- 
stdod  was  a  partner. 

3.  The  note  declared,  which  is  as  follows: 

Tuscaloosa,  201  h  Dec.  1S38. 
$194  75 

Four  months  after  date,  we  promise  to  pay  Smith  &  Wright, 
or  order,  one  hundred  and  ninety-four  75-100  dollars,  for  value 
received,  negotiable  and  payable  at  the  State  Bank  of  Alaba- 
ma, at  Tuscaloosa,  being  a  balance  due  us  from  the  old  house 
of  Dearing,  Sink  &  Co.     Due  20|i}3  April,  1839. 

Dearing,  Sink  &  Co. 

It  appears  from  the  bill  of  exceptions  in  the  record,  that  the 
defendants  below  excepted  to  the  reading  of  the  deposition  ad- 
duced by  the  plaintiffs,  as  Well  asthe  testimony  of  the  plaintiffs* 
counsel,  and  the  promissory  note,  all  of  which  was  set  out  in 
the  demurrer  to  evidence. 

HunTTiNGTON,  for  the  plaintiffs  in  efror.  The  judgment  en- 
itj  it  is  true  is  joint  against  all  the  defendants,  but  the  dama- 
ges are  severed.  The  correct  practice  is,  where  some  of  the 
defendants  plead  and  others  do  not,  to  assess  the  damages  by 
the  jury  who  tries  the  issues ;  there  is  an  entry  of  a  stay  of 
j\tdgment  against  the  latter  until  the  jury  return  their  verdict 
Upon  the  issues.  [Tidd's  Practice,  670-1.]  Such  is  the  En- 
glish practice,  but  under  our  statute  the  clerk  may  assess  dam- 
Ages  against  those  not  pleading  where  the  cause  of  action  is  a 
promissory  note,  &c.  Here,  although  there  is  but  one  entry, 
yet  executions  may  so  issue  as  to  recover  a  double  satisfaction, 
viz :  against  W.  J.  Dearing  and  Sink,  and  also  against  J.  H. 
Blearing.     Such  a  judgment  cannot  be  sustained. 

General  reputation  is  inadmissible  to  establish  the  fact  of 
part&ership.  [Carter,  Hogan  and  Plowman  v.  Douglass  ,2 
Ala.  Rep.  499  ;  McPherson  v.  Rathbone,  1 1  Wend.  Rep.  96  ; 
Holliday  v.  McDougal,  20  Wend.  Rep.  81;  22  Wend.  Rep. 
264;  Whitney  V.  Sterling,  14  John.  Rep.  215;  Gowan  v.  Jack- 
soti,  20  id.  176  ;  Bryden  v.  Taylor,  2  II.  &  Johns.  Rep.  396  ; 
BroWn  V.  Crandall,  11  Conn.  Rep.  92;  Goddaixi  v.  Pratt>  16 
Vick.  Rep.  412,  433.] 
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.  The  evidence  of  the  witnesses  wsls  insufficient,  and  the  note 
was  inadmissible.  [Huiiey  on  Bills,  492-3-4;  Powell  v.  Brown, 
3  Johns.  Rep.  104  ;  Chauvin  v,  Labarge,  1  Missouri  Rep.  55«; 
Clark  V.  Small,  6  Yerger  Rep.  418  ;  McGregor,  Darling  &.  Cur- 
tis V.  Cleaveland,  5  Wend.  Rep.  415 ;  Roberts  v.  Rowan  & 
Co.  2  Harrington's  Rep.  314  ;  Bell  v.  Rhea,  Conner  &  Co.  1 
Ala.  Rep.  N.  S.  83 ;  Lewis  v.  Post  &  Main,  id.  65 ;  Mauldin  v. 
Branch  Bank  at  Mobile,  2  id.  502.J 

He  also  cited  Fowlks  &  Co.  v.  Baldwin,  Kent  &  Co.  2  Ala, 
Rep  705 ;  Catlin,  Peoples  &  Co.  v.  Gilder's  ex'rs.  3  id.  542 ; 
McCoUum  &  Capel  v.  Hogan  ex'r.  &c.  1  Ala.  Rep.  N.  S.  515 ; 
Towns  &  O'Brien  t.  Alford  &  Butler,  2  id.  378;  Craddock  v. 
Craddock,  3  Lilt.  Rep.  77. 

J.  J.  Porter,  for  the  defendant.  The  judgment  may  be  de- 
fective in  point  of  form,  yet  as  informality  can't  prejudice  any 
one,  it  is  not  reversible.  [I  Porter's  Rep.  15  ;  3  id.  226  ;  4  id. 
160;  1  Ala.  Rep.  1S2.] 

The  service  of  process  on  either  one  of  the  co-partners,  was, 
under  our  statute,  equivalent  to  service  on  all ;  but  if  it  were 
otherwise,  the  judgment  would  still  be  good,  for  it  expressly 
recites  that  W.  J.  Dearing  and  Sink,  appeared  and  suffered 
judgment  by  nil  dicil.  [2  Ala.  Rep.  N.  S.  705.]  As  to  the 
pleas  of  Sink,  the  legal  intendment  is,  that  they  were  with- 
drawn. [3  Stew.  Rep.  3:39;  «  Porter's  Rep.  469;  9  Porter, 
145;  1  Ala.  Rep.  515  ;  2  id.  337.] 

The  note,  without  any  proof  of  its  genuineness,  or  legal  obli- 
gation upon  J.  H.  Dearing,  was  admissible.  [1  Ala.  Rep.  83; 
3  id.] 

In  respect  to  the  deposition  of  Belts,  it  was  admissible,  so 
far  as  the  matter  was  concerned,  and  the  objection  to  the  form 
of  the  interrogatories  came  too  late.  [1  Starkie  Ev.  270  ;  Pick. 
Rep.  310;  3  Biun.  130;  4  Conn,  (id  series,)  275 ;  10  S.  &  R. 
Rep.  63;  18  Maine's  Rep.  128;  1  Penn.  305;  7  Greenl.  Rep. 
181  ;  4  Hen.  &  M.  Rep.  88  ;   15  Pick.  Rep.  56.] 

The  demurrer  to  the  evidence  was  properly  overruled.  The 
legal  intendment  is  most  strong  against  the  party  demurring. 
[7  Porter's  Rep.  540;  3  S.  &  R.  Rep.  416  ;  1  Wheat.  Rep.  179; 
Carson  v.  State  Bank  at  this  term;  2  Porter's  Rep.  261 ; 
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COLLIER,  C.  J. — 1.  It  is  true  that  it  does  not  appear  from 
the  record  that  the  process  was  served  on  Wiley  J.  Dearing, 
but  the  want  of  it  was  waived  by  his  voluntary  appearance;  a 
fact  which  is  expressly  affirmed  by  the  judgment  entry. 

2.  Although  the  recor*  does  not  discover  a  formal  with- 
drawal of  the  pleas,  that  were  pleaded  by  the  defendant,  Sink, 
yet  the  recital  in  the  judgment,  that  he  said  nothing  in  bar  or 
preclusion  of  the  plaintiffs'  action,  whereby  the  same  was  un- 
defended, certainly  amounts  to  a  waiver  of  them;  for  such  a 
recital  is  incompatible  with  the  notion  that  the  pleas  were  in- 
sisted on.  Even  conceding  that  the  filing  of  a  plea  requires  it 
should  be  disposed  of  by  the  Court,  where  it  is  not  expressly 
withdrawn  by  the  defendant,  and  still  it  must  be  inferred  from 
the  statement,  that  he  said  nothing  in  bar  or  preclusion,  &c., 
that  he  withdrew  all  defence  to  the  action. 

3.  The  fifth  section  of  the  act  of  19th  January,  1S39,  "To 
regulate  judicial  proceedings,"  enacts,  "That  where  the  plain-, 
tiff  shall  bring  suit  as  a  firm,  or  copartnership,  it  shall  not  be 
necessary  for  proof  to  be  made,  that  the  individuals  named  as 
plaintiffs  constitute  the  members  of  the  firm,  unless  the  defen-; 
dant  puts  the  same  in  issue  by  plea  in  abatement."  In  this 
case  the  only  plea  interposed  is  the  general  issue  ;  and  conse- 
quently no  proof  was  necessary  to  show  that  the  three  persons 
suing  under  the  style  of  Smith  &  Wright  were  members  of  that 
firm.  Nor  was  it  important  to  prove  that  the  defendants  were 
prima  facie  partners,  doing  business  in  the  name  in  which  the 
note  was  executed,  in  order  to  make  it  admissible  evidence. 
If  the  note  was  correctly  described  in  the  declaration  it  was 
entirely  regular  to  read  it  to  the  jury;  in  fact  such  a  course: 
-would  be  proper  to  enable  the  plaintiff  to  proceed  understand- 
ingly  with  evidence  to  make  out  his  case.  [Bell  v.  Rhea,CoQ-i_ 
ner  &  Co.  I  Ala.  Rep.  83.] 

4.  The  most  important  inquiry  is,  does  the  evidence  demur* 
red  to,  sustain  the  judgment  against  James  H.  Dearing?     In 
Carson  v.  The  Bank  of  the  State,  at  this  term,  it  was  held,  that- 
upon  a  demurrer  to  evidence  the  Court  is  not  obliged  to  pro- 
nounce a  judgment  in  conformity  to  what  should  have  been' 
the  verdict  of  the  jury  upon  the  issue,  but  to  render  a  judg-? 
raent  against  the  party  demurring,  if  the  jury  could  legally 
have  returned  such  a  verdict,  on  the  evidence.     [See  also. 


JUNE  TERM,  1842.  •  437 


Dearing,  Sink  &,  Co.  v.  Smith  6c  Wright. 


Young  V.  Foster,  7  Pofter's  Rep.  436.]  Further,  in  the  de- 
murrer to  evidence,  it  appeared  that  the  proper  officers  of  the 
Bank  stated,  that  though  they  had  no  recollection  of  the  fact, 
as  connected  with  the  bill  sued  on,  yet  they  believed,  and  had 
no  doubt,  from  the  general  course  of  business  in  the  Bank,  that 
notice  of  the  non-payment  of  the  bill  was  deposited  in  the  post 
office,  directed  to  the  drawer.  This  Court  held,  that  the  jury 
might  properly  infer  that  the  usual  course  of  business  in  the 
Bank  was  such  as  to  warrant  the  belief  deposed  to  by  the  wit- 
nesses ;  and  if  the  party  against  whom  such  evidence  is  offered 
neglects  to  inquire  what  is  the  course  of  business  that  is  usual, 
he  cannot  be  heard  in  asserting  that  the  evidence  proves 
nothing. 

So  in  the  United  States  Bank  v.  Smith,  [11  Wheat.  Rep. 
171,]  it  is  said,  that  "  every  thing  which  the  jury  could  reason- 
ably infer  from  the  evidence  demurred  to,  is  to  be  considered 
as  admitted.  The  language  of  the  adjudged  cases  on  this  sub- 
ject is  very  strong,  to  show  that  the  Court  will  be  extremely 
liberal  in  their  inferences,  where  the  party  by  demurring  will 
take  the  question  from  the  proper  tribunal.  It  is  a  course  of 
practice,  generally  speaking,  that  is  not  calculated  to  promote 
the  ends  of  justice."  The  question  in  that  case  was,  whether 
it  could  be  inferred  from  the  evidence,  that  the  defendant,  who 
was  sued  as  the  indorserof  a  promissory  note,  resided  at  Alex- 
andria. The  Notary  Public  testified,  that  on  the  day  the  note 
fell  due,  he  presented  it  at  the  store  of  the  maker  and  demand- 
ed payment  of  his  clerk,  who  replied  that  Mr.  Young,  (the 
maker,)  was  not  in,  and  he  would  not  pay  it ;  and  that  on  the 
same  day, he  put  in  the  post  office  a  notice  of  non  payment,  ad- 
dressed to  the  defendant  at  Alexandria.  The  Court  say,  "  the 
jury  would  undoubtedly  be  warranted  to  infer  from  this  evi- 
dence, that  the  defendant's  residence  was  in  Alexandria.  If 
that  was  not  the  fact,  this  case  is  a  striking  example  of  the 
abuse  which  may  grow  out  of  demurrers  to  evidence.  For  a 
single  question  to  the  witness  would  haveputat  rest  that  point 
one  way  or  the  other,  if  the  least  intimation  had  been  given  of 
the  objection.  It  was  manifestly  taken  for  granted  by  all  par- 
ties, that  the  defendant  lived  at  Alexandria.  And  if  a  party 
will,  upon  the  trial,  remain  silent  and  not  suggest  an  inquiry 
which  was  obviously  a  mere  omission  on  the  part  of  the  plain- 
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tiff,  a  jury  would  be  authorized  to  draV  all  inferences  from  the 
testimony  given,  that  would  not  be  against  reason  and  proba- 
bility." 

Let  us  now  consider  the  evidence  in  the  record  with  a  re- 
ference to  the  principles  and  reasoning  of  the  cases  cited.  The 
recollection  of  the  witness  whose  deposition  was  read  by  the 
plaintiffs  below,  that  "  Mr.  Bearing"  was  present  when  the 
note  was  signed  by  Sink,  might,  in  the  discretion  of  the  jury, 
be  taken  as  referring  to  either  of  the  Mr.  Bearings,  who  were 
alledged  to  be  members  of  the  firm  of  Dearing,  Sink  &  Co.  and 
upon  the  demurrer  to  evidence  must  be  understood  to  point  to 
James  H.  Dearing  ;  upon  the  principle  that  all  inferences  shall 
be  made  most  strongly  against  the  party  demurring.  But  if 
the  deposition  were  thrown  entirely  out  of  view,  we  think  the 
evidence  of  the  plaintiffs' attorney  is  quite  sufficient  to  have 
authorized  the  judgment  of  the  County  Court.  The  evidence 
of  this  witness  was  given  ore  tenus  on  the  trial  of  the  issue  taken 
to  the  plea  of  James  H.  Dearing,  and  after  his  co-defendant? 
had  submitted  to  a  judgment  by  nil  elicit.  That  witness  sta- 
ted that  he  had  always  understood  Dearing,  Sink  &  Co.  were 
partners,  whether  there  had  been  an  actual  dissolution  of  the 
partnership  he  did  not  know;  and  he  had  understood  Mr. 
Dearing  was  a  member  of  the  firm.  Which  of  the  Mr.  Bear- 
ings ?  Doubtless  him  who  had  denied  that  he  was  a  joint  ma- 
ker of  the  note  in  suit,  and  not  the  other,  who  had  submitted  to 
a  judgment ;  for  as  to  the  latter,  the  fact  whether  he  was  a  co- 
partner was  not  litigated. 

It  is  however  argued  that  the  witness  does  not  testify  of  his 
own  knowledge  that  James  H.  Dearing  wsis  a  partner  of  the 
house  of  Dearing,  Sink  &  Co.  but  merely  from  general  reputa- 
tion or  rumor.  We  do  not  so  regard  his  evidence.  He  says, 
"  he  had  understood,"  &c.  Now '-  understood"  is  the  preterit 
of  understand,  a  verb  of  veiy  extensive  signification,  and 
which,  among  other  things,  means  to  learn,  or  to  be  informed. 
When  the  witness  says,  in  efl'ect,  that  he  has  learned  or  been 
informed  that  Mr.  Dearing  was  a  member  of  the  firm,  it  can- 
not with  propriety  be  assumed  that  his  information  was  derived 
from  rumor,  but  a  jury  might  well  infer  that  he  had  learned  it 
ftom  an  authentic  and  satisfactory  source,  even  from  the  party 


JUNE  TERM,  1842,  439 


Dearing,  Sink  &,  Co.  v.  Smith  &.  WriKbu 


himself;  and  upon  the.  authority  of  the  cases  cited,  the  Conrt 
would  be  bound  so  to  intend. 

5.  The  objection  to  the  admissibility  of  the  evidence  was 
not  made  to  any  particular  question,  or  answer,  of  either  of 
the  witnesses,  but  to  the  testimony  en  masse.  It  is  not  denied 
by  the  counsel  for  the  plaintiffs  in  error,  that  a  part  of  the  testi- 
mony of  each  witness  is  unobjectionable  ;  this  being  the  case, 
the  Court  was  not,  according  to  a  well  settled  rule,  bound  to 
sift  the  evidence  and  reject  that  which  was  inadmissible.  The 
party  objecting,  should  point  particularly  to  so  much  as  he 
would  have  excluded  from  the  jury. 

6.  The  judgment  against  Sink  and  W.  J.  Dearing  should 
not  have  been  entered  until  the  isstie  as  to  their  co-defendant 
was  tried  and  upon  a  verdict  being  returned  against  him,  then 
a  joint  judgment  should  have  been  rendered  against  all  the  de- 
fendants ;  against  the  former  by  7iil  elicit,  and  as  to  the  latter 
upon  verdict.  This  course  was  not  pursued,  but  a  judgment 
is  rendered  against  S.  and  W.  J.  D.  and  then  in  continuation 
follows  a  judgment  for  the  same  amount  against  J.  H.  D. 
These  cannot  be  regarded  as  judgments  wholly  disconnected 
with  each  other,  or  the  writ  of  error  would  be  dismissed  for  a 
misjoinder  of  plaintiffs.  The  irregularity  must  be  considered 
a  mistake  of  the  Clerk,  and  is  provided  for  by  the  first  section 
of  the  act  of  1824,  "To  regulate  pleadings  at  common  law/' 
[Aikia's  Digest,  266,]  which  is  as  follows :  '<  No  cause  snail  be 
reversed  by  the  Supreme  Court,  or  any  Circuit  Court,  for  any 
miscalculation  of  interest  or  other  clerical  misprision  in  enter- 
tedng  judgment,  so  as  to  give  costs  to  the  plaintiff  in  error;  but 
in  all  such  cases  the  Supreme  Court  may  order  the  judgment 
to  be  amended  at  the  cost  of  the  plaintiff  in  error."  It  was 
dearly  corap^ent  for  the  plaintiffs  in  error  to  have  obtained 
an  amendment  of  the  judgment  on  motion  to  the  County  Court ; 
bud  we  now  direct  the  judgment  to  be  so  amended  as  to  make 
it  conform  to  what  we  have  stated  to  be  the  law.  And  the 
plaintiffs  will  be  charged  with  the  costs  of  this  Court. 
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FOSTER  V.  GOREE. 

1 .  Where  a  deed  made  to  secure  a  surety  to  a  debt  in  bank,  payable  by  instalments, 
provided  that  if  the  trustee  named  in  the  deed  should  fail  or  refuse  to  act,-  that 
the  cestui  que  trust  might  appoint  another  to  act  in  his  stead — and  the  trustee 
in  the  deed  failing  to  act  upon  the  happening  of  the  first  default,  an  appointment 
was  made  of  a  trustee  who  took  possession  of  the  trust  estate,  but  the  instalment 
being  paid  redelivered  the  property  to  the  makers  of  the  deed,  and  upon  tha 
happening  of  another  default,  another  person  was  appointed  trustee,  who  took 
possession  of  the  property  and  sold  according  to  the  terms  of  the  deed — Held, 

1st.  That  the  power  was  not  exhausted  by  the  first  appointment. 

2d.  That  as  the  deed  did  not  require  such  appointment  to  be  in  writing,  and 
the  property  to  be  sold  under  the  deed  was  personal  property,  the  appointment 
might  be  made  by  parol. 

Error  to  the  Circuit  Court  of  Tuscaloosa. 

Trover,  by  the  plaintifl*  against  the  defendant  in  error,  for  a 
slave. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  deed  of 
trust  made  by  Samuel  Miller  and  James  G.  Addison  to  secure 
the  plaintiff  as  surety  to  a  note  payable  in  Bank,  which  deed 
contained  the  following  clause : 

"  Ii  said  Andrew  B.  Brown,  trustee,  should  fail  or  refuse, 
from  absence  or  any  other  cause,  to  execute  this  trust,  it  shall 
be  in  the  power  of  the  said  parties  of  the  third  part  to  appoint 
another  trustee  in  his  stead,  who,  when  so  appointed,  shall  be 
invested  with  all  ihe  duties,  powers  and  privileges  here  given 
to  said  Brown." 

The  plaintiff,  to  establish  a  sale  to  him  of  the  negro  sued  for 
under  the  deed,  offered  to  prove  that  in  consequence  of  the  ab- 
sence of  the  trustee  named  in  the  deed,  the  party  of  the  third 
part  had  substituted  by  parol  another  person  as  trustee,  who 
proceeded  to  act  by  taking  a  portion  of  the  property  into  pos- 
session, on  the  first  default,  but  delivered  up  the  same  on  pay- 
ment of  the  money  for  which  the  default  was  incurred,  and 
upon  a  like  failing  further  to  act,  the  party  of  the  third  part 
then  substituted  by  parol, another,  by  whom  the  sale  of  the  ne- 
gro was  made  pursuant  to  the  deed. 
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The  Court  ruled  that  the  deed  by  its  terms,  only  provided 
for  the  appointment  of  a  second  trustee  upon  the  happening 
of  the  contingency  contemplated  by  the  deed,  and  that  when 
such  appointment  was  made  the  power  was  exhausted,  and 
that  a  further  appointment  could  not  be  made — the  Court  fur- 
ther held  that  such  appointment  must  be  in  writing,  to  which 
the  plaintiff  excepted.  Judgment  was  rendered  lor  the  de- 
fendant. 

The  assignment  of  error  brings  to  view  the  charge  of  the 
Court. 

B.  F.  Porter,  for  plaintiff  in  error. 

Huntington,  contra,  cited  15  Johns.  207;  7  Dana,  246;  7 
Johns.  9;  11  id.  529;  2  Stewart,  144;  4  Monford,  351;  9 
Dana,  380;  8  Porter,  303  ;  Story  on  Agency,  137, 159  ;  Lewiri 
on  Trusts,  465. 

ORMOND,  J, — Two  questions  are  made  at  the  bar.  First, 
was  it  necessary  that  the  trustee,  who,  by  the  terms  of  the 
deed,  the  cestui  que  trust  was  permitted  to  substitute  for  the 
original  trustee,  on  his  failing  to  act,  should  be  appointed  by 
writing. 

Second — Was  the  power  of  appointment  exhausted  by  the 
first  appointment. 

These  questions  are  to  be  answered  by  the  intention  of  the 
parties  as  expressed  in  the  deed.  When  power  to  do  any  act 
is  conferred  on  another,  and  the  ?node  of  its  execution  is  defin- 
ed, the  power  can  be  exercised  only  in  strict  conformity  with 
the  terms  of  the  grant.  [I  Sug.  on  Pow.  2()6.]  When  the 
power  is  conferred  in  general  terms,  it  is  an  authority  to  do 
the  act  in  any  mode  which  the  law  would  sanction  or  give  ef- 
fect to.  In  this  case,  the  grant  of  power  to  appoint  a  trustee 
is  in  general  terms,  and  as  an  anthority  to  sell  personal  pro- 
perty may  be  given  by  parol,  without  writing,  it  follows  that 
the  parol  authority  conferred  in  this  case  was  sufficient. 

We  arc  also  of  opinion  that  the  power  was  not  exhausted 
by  the  first  appointment.  The  obvious  intention  of  the  par- 
ties was,  that  the  deed  should  not  fail  for  want  of  a  trustee, 
and  a  trustee  was  as  necessary  to  save  the  surety  harmless 
56 
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against  the  second  default  as  against  the  first,  as  therefore  the 
power  is  not  confined  by  the  terms  of  the  deed  to  the  first  de- 
fault, we  cannot  presume  such  to  have  been  the  intention  of 
the  parties,  as  that  would  defeat  the  object  in  view  in  making 
the  deed,  and  prevent  it  from  being  any  security  to  the  person 
intended  to  be  benefitted  by  it. 

The  intention  of  the  parties  doubtless  was,  that  upon  the 
happening  of  any  of  the  defaults  mentioned  in  the  deed,  if  the 
trustee  appointed  by  the  deed  failed  or  refused  to  act,  the  cestui 
que  trust  might  appoint  one  to  act  in  his  place.  The  power 
of  appointment  is  given  when  the  trustee  fails  or  refuses  to 
execute  the  trust.  This  certainly  covers  the  entire  deed,  and 
embraces  all  defaults,  unless  it  can  be  shown  that  the  trust  did 
not  reach  to  all  the  defaults. 

As,  therefore,  the  deed  does  not  provide  that  the  power  to 
appoint  a  trustee  shall  be  extinct  when  once  exercised,  we 
cannot  infer  such  to  have  been  the  intention  of  the  parties,  as 
it  might  be  destructive  of  the  object  the  parties  intended  to  pro- 
vide for. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


WIER  V.  DAVIS  AND  HUMPHRIES. 

1.  In  this  State  it  is  unlawful  for  an  administrator  to  sell  the  personal  estate  of  his 
intestate  at  private  sale,  and  if  such  sale  is  made,  it  conveys  no  title  to  the  pur- 
chaser. 

2.  A  bona  fde  purchaser  from  an  administrator,  cannot  be  deprived  of  his  posses- 
sion in  the  property  sold,  h\  on  execution  in  favor  of  a  creditor  against  the  ad. 
ministrator,  to  be  levied  of  the  goods  and  chattels  of  his  intestate  in  his  hands, 
when  the  execution  issues  after  the  sale,  although  the  sale  itself  is  illegal.  Such 
a  sale,  if  accompanied  with  possession  leaves  nothing  in  the  administrator  but  a 
mere  ri;yht  of  aution  <or  the  slave,  and  this  is  not  the  subject  of  levy  or  sale  ;  nor 
is  the  property  itself  in  the  possession  of  the  purchaser  subject  to  levy. 

Writ  of  Error  to  the  Circuit  Court  of  Pickens  county. 
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Trial  of  the  right  of  properly  to  a  slave  under  the  statute. 
The  slave  was  levied  on  the  10th  October,  1840,  as  the  proper- 
ty of  the  estate  of  David  Archer,  deceased,  by  an  execution  in 
favor  of  Davis  and  Humphries  against  Elizabeth  Archer,  ad- 
ministratrix of  David  Archer,  deceased,  commanding  the  sher- 
iff to  levy  on  the  goods  and  chattels  of  the  intestate  in  the 
hands  of  the  administratrix.  The  lien  of  the  execution  at- 
tached on  the  2d  August  of  the  same  year. 

This  slave  was  claimed  by  Samuel  Wier.  At  the  trial  it  ap- 
peared the  slave  was  in  his  possession,  when  the  levy  was 
made,  and  he  made  title  through  a  purchase  from  one  Fleming, 
who  purchased  from  the  administratrix  of  Archer,  by  a  pri- 
vate sale,  on  the  1st  of  December,  1838.  The  consideration 
paid  was  about  seven  hundred  dollars,  which  was  applied  in 
due  course  of  administration. 

It  also  appeared  that  the  Orphans'  Court  of  the  proper  county 
on  the  9th  October,  1838,  made  an  order  that  the  administratrix 
should  have  leave  to  sell  the  personal  property  of  the  decedent 
on  a  credit  of  six  months.  There  was  no  evidence  showing 
the  sale  to  have  been  on  a  credit  of  six  months — nor  of  any  ad- 
vertisement in  conformity  to  the  statute. 

On  this  state  of  facts  the  claimant's  counsel  requested  the 
Court  to  charge — 

1.  If  Fleming  purchased  bona  fide,  upon  a  full  and  fair  con- 
sideration, and  this  consideration  was  applied  by  the  adminis- 
tratrix in  due  course  of  administration,  then  the  slave  could 
not  be  condemned  to  the  plaintiff's  execution,  although  the 
statutory  requisitions  had  not  been  complied  with. 

2.  If  Wier,  the  claimant,  purchased  for  a  full  and  fair  con- 
sideration, without  notice,  that  the  administratrix  had  not  com- 
plied with  the  statutory  requisitions  in  her  sale  to  Jb  leming, 
then  the  property  could  not  be  condemned. 

These  charges  were  refused,  and  the  jury  were  instructed, 
that  unless  the  administratrix  had  complied  with  the  statute, 
which  directs  the  mode  by  which  property  of  deceased  persons 
shall  be  sold,  no  title  was  conveyed  to  the  purchaser  from  her, 
by  the  sale,although  his  purchase  was  without  fraud  and  for  a 
fair  consideration.  The  purchaser  from  the  administratrix 
having  acquired  no  title  by  the  sale,  if  thus  defective,  could 
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convey  none  to  the  claimant,  as  against  the  plaintiff  in  exe- 
cution. 

The  claimant  excepted,  as  well  to  the  charge  given  as  those 
refused. 

L.  Clark,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  statutes  requiring  administrators  to  sell  at  pub- 
lic sale,  and  within  certain  hours,  are  directory  merely.  If  the 
requisitions  are  not  complied  with,  the  sale  is  not  void  if  with- 
out fraud.     [2  Ala.  Rep.  N.  S.  682.] 

2.  The  administrator  is  the  owner  of  the  assets,  and  has 
power  to  dispose  of  them.  [Story  Comm.  543,  §579 ;  2  Wms. 
on  Ex.  609.] 

3.  Although  the  immediate  vendee  of  the  administratrix 
may  not  have  got  a  good  title,  yet  the  claimant  did.  [I  Story 
Comm.  373,  §381. [ 

4.  Although  the  claimant  may  not  have' a  good  title  against 
an  administrator  de  bonis  non,  yet  the  sale  cannot  be  avoided 
at  the  suit  of  a  creditor,  in  the  mode  pursued.  [Toll  on  Ex. 
365 ;  3  Bacon,  Title  Ex.  and  Adm'r.  25,  26. 

Ellis,  contra,  relied  on  the  statute,  declaring  it  shall  not  be 
lawful  for  an  administrator  to  sell  at  private  sale.  [Digest, 
180,  §13;  Ventris  v.  Smith,  10  Peters,  161 ;  4  Cowen,  718;  8 
Wend.  80 ;  Colt  v.  Lanier,  9  Cowen,  320.] 

GOLDTHWAITE,  J.— 1.  Two  questions  grow  out  of  this 
case ;  the  first  is,  whether  any  title  was  gained  by  the  purcha- 
ser under  the  sale  made  by  the  administratrix  ?  The  second  is, 
whether,  after  such  a  sale,  a  creditor  can  levy  an  execution  on 
the  property  in  the  hands  of  the  purchaser? 

The  condition,  rights  and  duties  of  an  administrator  under 
our  statutes,  and  by  the  common  law  are  widely  different  in 
many  respects ;  but  in  none  more  so  than  those  which  regard 
the  disposition  of  the  personal  property.  By  the  common  law 
his  right  to  sell  this  species  of  property  was  limited  only  by  his 
discretion  ;  and  a  purchaser  from  him  could  only  be  held  res- 
ponsible when  charged  with  notice  of  a  devastavit.  [See 
most  of  the  cases  collected  in  Colt  v.  Lanier,  9-Cowan,  321.J 
Our  statutes,  however,  have  interposed  a  complete  bar  to  the 
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exercise  of  any  discretion  by  the  administrator,  with  respect  to 
the  manner  of  disposing  of  most  kinds  of  personal  estate  which 
belonged  to  the  intestate.  They  declare  that  it  shall  not  be 
lawful  for  any  executor,  administrator  or  guardian,  to  take  the 
estate  at  its  appraised  value,  or  to  dispose  of  the  same  at  pri- 
vate sale.  The  sale  can  only  be  made  after  an  order  of  the 
Orphans'  Court,  and  then  only  at  public  sale.  This  sale  is  not 
to  commence  before  twelve  o'clock,  nor  continue*  longer  than 
the  hour  of  five  in  the  afternoon,  of  each  day.  All^sales  are 
declared  to  be  null  and  void  which  may  be  commenced  and 
held  in  any  other  manner.     [Digest,  180,  §13,  14.] 

After  such  an  emphatic  declaration  there  is  no  room  to  doubt 
that  the  Legislature  intended  such  sales  should  be  of  no  valid- 
ity whatever;  and  we  cannot  perceive  there  is  any  particular 
hardship  in  providing  so  strictly  against  the  possibility  of  col- 
lusion between  an  administrator  and  a  purchaser.  The  con- 
clusive effect  of  this  legislation  on  imauthorized  sales  was  very 
fully  considered  in  the  case  of  Ventris  v.  Smith,  [10  Peters, 
161,]  and  the  Supreme  Court  of  the  United  States  then  held, 
under  these  identical  statutes,  that  a  private  and  unauthorized 
.sale  by  an  administrator  in  chief,  did  not  have  the  effect  to 
defeat  the  right  of  a  subsequent  administraitor,  ad  colligendum. 
We  think  it  clear,  that  under  these  statutes  the  title  of  the 
property  may,  by  proper  proceedings,  be  subjected  to  the 
claims  of  creditors  or  distributees  of  the  estate ;  that  this  admin- 
istratrix cannot  maintain  the  action,  is  supposed  to  be  settled 
by  the  case  of  Pistole  v.  Street,  [5  Porter,  64.]  ' 

2.  The  other  question  is  one  of  more  difficulty,  because  the 
possession  of  this  property  was  certainly  adverse  to  all  the 
world.  It  was  held  by  the  claimant  under  a  bona  fide  pur- 
chase, not  from  the  administratrix,  but  from  one  purchasing 
from  her. 

w  We  have  already  shown  that  the  title  of  the  estate  was  not 
divested  by  the  unauthorized  sale,  but  though  the  title  may  yet 
be  in  the  estate,  it  does  not  follow  that  a  creditor  can  subject  it 
to  sale  under  an  execution.  We  have  never  understood  that 
an  execution  against  the  goods  and  chattels  ofany  person  could 
be  so  used  as  to  transfer  a  mere  title  unaccompanied  by  the 
possession.  It  is  obvious  that  such  a  rule  would  be  liable  to 
abuse  from  collusive  arrangements,  by  which  a  person  out  of 
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possession,  and  with  a  doubtful  title  would  substitute  another 
in  his  place,  clothed  with  the  more  imposing  title  of  purchaser 
under  a  sheriflf's  sale.  Added  to  this  advantage,  the  posses- 
sion itself  would  be  changed  by  the  seizure  and  transferred  to 
the  purchaser. 

The  relative  condition  of  the  parties  would  be  entirely  re- 
versed and  the  unquestioned  possession  which  before  was  held 
under  a  defective  title,  would  be  turned  into  a  mere  right  of 
action.  We  apprehend  it  is  well  settled  that  the  mere  right  of 
action  of  a  defendant  in  execution  to  personal  property,  is  not 
the  subject  of  a  levy.  [Commonwealth  v.  Abel,  6  J.  J. 
Marsh.  476  ;  Thomas  v.  Thomas,  2  Marsh.  430,  and  cases 
there  cited.] 

We  have  heretofore  held  that  the  ower  of  a  mere  right  of 
action  to  personal  property,  could  not  transfer  this  right  to  an- 
other, so  as  to  authorize  a  suit  in  the  name  of  the  purchaser. 
[Goodwin  v.  Lloyd,  8  Porter,  237 ;  Brown  v.  Lipscomb,  9 
Porter,  472.]  The  chief  objection  which  can  be  urged  against 
the  rule  we  have  stated  as  settled,  is,  that  an  adverse  posses- 
sion may  sometimes  be  simulated ;  but  a  reference  to  the  case 
last  decided  will  show  that  the  bona  fides  of  the  adverse  claim 
is  always  a  question  for  the  decision  of  the  jury,  and  where 
this  essential  ingredient  is  wanting,  the  transfer,  whether  by 
sale  or  by  execution  will  be  operative. 

The  propriety  of  the  rule  cannot  be  better  illustrated  than 
by  the  facts  of  this  case.  The  sale  is  illegal,  and  passes  no  ti- 
tle, but  the  purchase  money  is  received  and  appropriated  by 
the  administratrix  in  due  course  of  administration.  It  is  there- 
fore by  no  means  improbable  that  the  plaintiffs  in  execution 
have  themselves  received  a  portion  of  the  sum  derived  from 
the  sale.  If  suit  should  be  hereafter  brought,  by  a  subsequent 
administrator,  to  recover  this  slave,  it  scarcely  admits  of  ques- 
tion, that  in  equity,  the  purchaser  would  be  permited  to  show 
the  application  of  the  purchase  money,  in  due  course  of  admin- 
istration; and  to  charge  the  same  as  a  trust  fund,  to  be  first  re- 
imbursed out  of  the  proceeds  of  the  slave.  The  same  equity 
would  doubtless  be  allowed  if  these  creditors  were  seeking  to 
charge  the  slave,  by  bill  in  Chancery,  instead  of  an  execution. 
Neither  a  subsequent  administrator,  distributees  or  creditors, 
can  claim  more  than  to  have  the  slave  sold  according  to  law, 
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and  its  proceeds  applied  in  due  course  of  administration,  and  if 
a  portion  of  the  proceeds  has  been  appHed  in  advance,  their 
claim  exists  for  the  residue  only.  But  if  the  present  judgment 
is  to  be  supported,  none  of  these  just  rules  can  be  applied,  and 
the  creditors  might  receive  not  only  the  sum  raised  by  the  sale 
of  the  slave  under  their  execution,  but  also,  a  portion  of  the 
price  paid  by  the  purchaser  to  the  administratrix. 

Our  conclusion  is,  that  the  Circuit  Court  should  have  given 
the  second  charge  requested  by  the  claimant,  as  it  sufficiently 
placed  before  the  jury  the  proper  question  to  be  decided  by 
them,  under  the  circumstances  in  proof.  The  matter  to  be  de- 
termined by  them  was,  the  bona  fide  character  of  the  claim- 
ant's possession,  under  his  purchase,  and  in  this  aspect  it  was 
entirely  immaterial  whether  the  administratrix  had  pursued  the 
requisitions  of  the  statutes  in  the  sale  of  the  slave. 

Judgment  reversed  and  the  cause  remanded. 


.^i> 


CHILDRESS  ET  AL  V.  MILLER,  use,  &c. 

1.  The  declaration  alledged  that  J.  A.  C,  tken  Clerk  of  the  steamboat  C,  for  and 
oa  behalf  of  the  same,  and  the  owners  thereof,  made  and  delivered  to,  &,c.  a 
promissory  note,  &.c. — Held,  that  this  did  not  amount  to  an  allegation  that  the 
note  was  made  under  an  authority  for  that  purpose  ;  and  it  could  not  be  intend- 
ed, from  the  nature  of  his  employment,  that  the  Clerk  was  authorized  to  bind 
bis  principals. 

2.  One  who  signs  a  note  on  behalf  of  a  steamboat  and  its  owners,  is  a  competent 
witness  to  show  that  his  principals  were  indebted  to  the  payee. 

The  defendant  in  error  declared  against  the  plaintiffs  in  as- 
sumpsit, in  the  Circuit  Court  of  Tuscaloosa.  The  declaration 
contains  several  counts ;  the  first  is  on  a  written  acknowledg- 
ment of  indebtednes,  and  the  second  is  in  the  common  form  for 
goods,  wares  and  merchandize  sold  and  delivered,  money  lent 
and  advanced,  had  and  received,  &c.  The  first  Count  is  in  the 
following  words: 
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"Jacob  Miller,  who  sues  for  the  use  of  Samuel  N.  McMinn, 
by  attorney,  complains  of  Thomas  B.  Childress,  Edward  L. 
Smith  and  Henry  N.  Allen,  (the  said  Smith  &  Allen,  partners 
trading  under  the  firm  of  Smith  &  Allen,)  owners  of  the  steam- 
boat Choctaw,  and  partners  in  running  the  said  boat  in  custo- 
dy, &c.,  of  a  plea  of  trespass  on  the  case  in  assumpsit,  &c. 
For  that,  whereas,  on  the  7tli  day  of  July,  1838,  at  Tuscaloosa, 
to  wit,  in  the  county  aforesaid,  J.  A.  Case,  then  clerk  of  the  said 
steamboat,  for  and  on  behalf  of  the  said  steamboat  Choctaw 
and  the  owners  thereof,  the  said  defendants, made  and  deliver- 
ed to  the  said  Jacob  Miller,  a  certain  note,  dated  as  aforesaid, 
by  which  it  was  acknowledged  there  was  due  the  said  Jacob 
Miller  three  hundred  and  four  dollars  and  sixty-four  cents,  for 
services  as  first  Engineer  on  the  steamboat  Choctaw,  in  1838. 
By  means  whereof  the  said  defendant  became  liable  to  pay  to 
the  plaintiff  the  sum  of  money  in  the  said  note  specified  ac- 
cording to  its  tenor  and  alfect." 

To  this  count  the  defendants  demurred,  but  their  demurrer 
was  overruled,  and  thereupon  the  cause  was  submitted  to  the 
jury,  on  the  plea  of  non  assumpsit  to  the  entire  declaration. 
On  the  trial  the  defendants  excepted  to  the  ruling  of  the  Court 
To  sustain  his  action  the  plaintiff  offered  in  evidence  a  writing 
of  the  following  tenor,  viz  : 

gf304  64.  Tuscaloosa,  July  7,  1838. 

Due  Jacob  Miller,  three  hundred  and  four  64-100  dollars,  for 
services  as  first  engineer  on  the  steamboat  Choctaw  in  1838. 

(Signed,)  J.  A.  Case,  Clerk, 

for  sleam.hoat  Choctaw  and  owners. 

On  which  writing  were  the  following  indorsements :  "  J.  P. 
Miller,"  "$10 — Received  on  the  within  note  of  J.  A.  Case, 
Clerk,  ten  dollars.     August  21,  1838. 

(Signed,)  J.  Miller." 

To  the  admission  of  this  evidence  the  defendants  objected, 
but  their  objection  was  overruled,  and  the  writing  read  to  the 
jury  ;  thereupon  they  excepted. 

The  plaintiflf  then  offered  as  evidence  the  deposition  of  J.  A. 
Case,  the  individual  who,  as  Clerk  of  the  boat,  signed  the  wri- 
ting.   Witness  proved  the  partnership  of  Smith  &.  Allen,  and 
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that  the  defendants  were  all  joint  owners  of  the  Choctaw  in 
1838 ;  that  Miller  was  hired  as  an  engineer  by  the  Captain  or 
Master  of  the  boat  at  §125  per  month,  and  performed  four 
months  services  after  the  defendants  became  the  proprietors; 
that  he  (witness)  was  Clerk  at  the  time,  and  the  writing  truly 
expresses  the  sum  that  was  due  Miller  at  the  time  of  its  date. 
To  the  introduction  of  this  evidence  the  defendants  objected, 
but  their  objection  was  overruled  and  the  deposition  read  to 
the  jury.  The  Court  charged  the  jury,  that  if  they  believed 
the  testimony  above  recited,  which  was  all  that  was  adduced 
by  either  party,  they  should  find  for  the  plaintiff.  A  verdict 
being  returned  accordingly,  and  judgment  thereon  rendered, 
the  defendants  have  sued  out  a  writ  or  error  to  this  Court.  • 

B.  F.  Porter,  for  the  plaintiffs  in  error.  The  demurrer 
should  have  been  sustained  to  the  first  count,  because  it  does 
not  state  a  cause  of  action  against  the  defendants,  but  if  it  sets 
forth  a  legal  liability  it  is  against  Case  individually.  Case 
was  an  incompetent  witness  for  the  plaintiff;  being  both  a 
party  to  the  record  and  a  parly  in  interest,  his  evidence  goes 
to  discharge  himself.  [Chitty  on  Bills,  39  and  note ;  10  Wend. 
Rep.  271;  7  Porter  Rep.  66 ;  9  id.  308;  1  Phil.  Ev.  130;  2  id. 
9,  note  4,  C.  &  H.  ed.] 

Wm.  Cochran,  with  whom  was  Crabb,  for  the  defendant. 
The  declaration  substantially  slates  a  good  cause  of  action,  and 
very  clearly  alledges,  in  the  first  count,  the  agency  of  Case,  and 
the  making  of  the  note  by  him  in  that  character,  for  the  defen- 
dants. [Martin  v.  Dortch,  1  Stew.  Rep.  480 ;  1  Saund.  Plead, 
and  Ev.  260-1,  259 ;  Hobson  &  Stringfellow  v.  Marriott,  1  Ala. 
Rep.  N.  S.  373;  Watrous  v.  Evans,  2  Porter  Rep.  205,  211.] 
There  can  be  no  doubt  of  the  competency  of  Case  as  a  wit- 
ness, for  the  same  reason  that  every  agent  without  interest  is 
allowed  to  testify  for  or  against  his  principal. 

COLLIER,  C.  J. — The  questions  presented  for  our  exami- 
nation are — 1.  Does  the  first  count  of  the  declaration  set  forth 
a  cause  of  action  against  the  defendants,  with  sufficient  cer- 
tainty and  precision?     2.  Was  the  evidence  of  Case  admissi- 
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ble  for  the  plaintiff,  and  did  that,  with  the  writing  adduced, 
entitle  him  to  a  verdict? 

1.  It  is  an  established  rule  in  the  law  of  pleading,  that  the 
declaration  must  alledge  every  thing  necessary  to  the  mainte- 
nance of  the  action,  with  such  precision,  certainty  and  clear«- 
ness,  that  the  defendant  may  know  what  he  is  called  upon  to 
answer,  and  that  the  jury  may  be  able  to  give  a  complete  ver- 
dict upon  the  issue ;  and  that  the  Court,  consistently  with  the 
rules  of  law,  may  give  a  certain  and  distinct  judgment  upon 
the  premises.  [Cowp.  Rep.  682 ;  6  East  Rep.  422  ;  5  T.  Rep. 
623.]  Facts  only  should  be  stated,  not  inferences  or  matters 
of  law ;  and  a  recovery  can  only  be  had  upon  the  facts  as  they 
are  alledged  and  proved.  [Ibid.]  ^gain,  pleading  must  not 
be  ambiguous,  or  doubtful  in  meaning;  and  when  susceptible 
of  two  different  meanings,  that  construction  shall  be  adopted 
which  is  most  unfavorable  to  the  party  pleading.  [Stephens 
Plead.  37«.] 

Where  one  is  sought  to  be  charged  with  the  act  of  another, 
proof  of  the  authority  under  which  the  act  was  done  is  indis- 
pensable ;  [2  Saund.  Plead,  and  Ev.  733,]  and  as  the  evidence 
must  harmonize  with  the  pleading,  it  should  be  substantially, 
yet  distinctly,  alledged  that  the  act  was  the  principals,  or  au- 
thorized by  him. 

Let  us  test  the  first  count  by  these  principles.  The  declara- 
tion describing  the  defendants  as  "  owners  of  the  steamboat 
€hoctaw,  and  partners  in  running  said  boat,"  alledges  that  J. 
A.  Case,  Clerk  of  that  boat,  for  and  on  behalf  of  the  boat  and  its 
owners,  the  defendants,  made  and  delivered  to  the  pay-ee  a 
certain  note,  &c.  Here  is  an  allegation  that  €ase  acted  for  llie 
boat  and  its  owners,  but  not  that  he  was  authorized  thus  to 
act.  The  words  ^*for  and  on  behalf ^^  are  not  of  such  preg- 
nant import  as  to  amount  to  an  averment  of  authority.  They 
are  terms  of  extensive  meaning,  and  are  sometimes  used  to  in- 
dicate the  legal  representation  of  another,  but  they  are  equally 
appropriate  to  characterize  an  act  done  in  the  name  of  another 
Tjnder  an  assumed  agency ;  and  as  words  receivable  in  a  dou- 
ble sense,  are  to  be  taken  most  strongly  against  the  pleader, 
they  cannot  be  held  to  amount  to  an  allegation  that  the  wri- 
ting  declared  on  was  signed  by  the  procuration  of  the  de- 
fendants 
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What  are  the  powers  of  a  Clerk  of  a  steamboat,  we  cannot 
judicially  know,  and  unless  his  right  to  represent  the  owners 
is  stated  upon  the  record,  we  cannot  intend  it.  An  act  done 
by  the  master  of  a  ship,  or  boat,  seemingly  within  the  sphere 
of  his  duties  and  office,  would  perhaps  be  regarded  as  entirely 
proper;  [Story's  Agency,  151;  Paley  on  Agency,  388,]  but 
in  tlie  absence  of  all  proof,  we  should  be  disposed  to  consider 
the  Clerk  as  a  subordinate  of  the  Master,  as  possessing  only 
such  powers  as  he  conferred,  or  the  Master  or  owners  might 
recognize. 

The  cases  cited  by  the  defendants'  counsel  are  entirely  un- 
like the  present.  In  the  first,  the  declaration  alledged  that  the 
bond  was  executed  by  the  defendants,  through  their  agent, 
and  the  Court  held,  the  execution  was  prima  facie  good. 
The  other  citations,  so  far  as  pertinent,  only  assert  that  the 
manner  of  the  execution  of  a  writing  by  an  agent  is  immateri- 
al, if  it  appear  to  be  done  on  behalf  of  the  principal ;  and  that 
a  writing  signed  by  an  agent  may  be  alledged  to  have  been 
made  by  the  principal.  These  principles  are  undeniable;  but 
the  objection  in  the  present  case  is,  that  the  declaration  does 
not  show  that  the  defendants  made  the  paper  through  an  agent 
or  otherwise,  but  that  the  Clerk  of  the  boat  undertook  to  make 
it  for  them.  If  it  had  been  averred  that  the  defendants  made 
it  by  J.  A.  Case,  their  agent,  then  the  declaration  would  have 
been  good,  and  they  should  have  been  put  to  their  plea. 

2.  Forming  an  opinion  from  the  facts  disclosed  in  the  bill  of 
exceptions,  we  think  Case  was  a  competent  witness  under  the 
general  rule  which  permits  an  agent  to  give  evidence  for  his 
principal.  [2  Phil.  Ev.  96-7,254-5;  3  id.  1526-7;  2  Saund. 
Plead,  and  Ev.  737.]  The  writing  upon  its  face,  would  indi- 
cate that  Case  did  not  intend  to  bind  himself,  but  to  acknow- 
ledge that  the  owners  of  the  Choctaw  were  indebted;  [Story's 
Ag.  144-5,]  and  if  there  was  any  thing  to  bring  the  witness 
within  an  exception  to  the  general  rule,  it  should  have  been 
shown  and  cannot  be  intended. 

The  testimony  established,  that  the  defendants  were  joint 
owners  of  the  Choctaw,  the  services  of  Miller  as  an  engineer, 
under  a  contract  with  the  master,  and  that  the  sum  expressed 
in  the  writing,  was  due  at  the  time  it  bears  date.    This  was 
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certainly  sufficient  to  have  autiiorized  a  recovery  on  the  second 
count  of  the  declaration. 

For  overruling  the  defendants'  demurrer  the  judgment  is 
reversed  and  the  cause  remanded. 


CULLUM  ET  AL  V.  ERWIN,  Adm'r. 

1.  A  second  morgagee  may  pay  the  amount  due  on  the  first  mortgage,  when  it  is 
susceptible  of  ascertainment,  without  an  account  between  the  parties,  and  file 
his  bill  for  the  sale  of  the  mortgaged  premises;  when  the  decree  will  be  for  the 
sale  of  the  pn  n.ises  to  pay  his  debt  and  the  redemption  money  paid  by  him — 
or  if  no  obstacle  exists  to  an  account  between  the' mortgagor  and  first  mortgagee 
he  may  file  his  bill  for  foreclosure,  making  all  persons  in  interest  parties,  and  ob- 
tain a  decree  for  a  sale  under  both  mortgages. 

2.  In  such  a  case,  if  a  dispute  should  exist  between  difierent  defendants  as  to  their 
respective  rights  to  the  avails  of  the  mor  gage,  the  Court  could  not  settle  the  con- 
troversy  between  them  upon  their  answers  to  the  bill,  but  it  would  be  necessary 
that  a  cross  bill  should  be  filed  by  them,  or  some  of  them,  putting  the  matter  in 
dispute  in  issue. 

3.  If,  when  the  cau'e  is  ripe  for  a  decree  of  foreclosure,  the  defendants  claiming 
unJer  a  priiT  mortgage  should  not  have  taken  the  necessary  steps  to  enable  the 
Court  to  adjust  their  rights  to  the  fund,  the  complainant  should  not  be  delayed 
for  that  cause,  but  the  decree  should  be  that  the  fund  arising  from  the  sale  un. 
derthe  first  mortgage  be  brought  into  Court,  subject  to  its  future  disposition. 

4.  A  defendant  cannot  in  his  answer,  pray  any  thing  but  to  be  dismissed  the  Court ; 
if  he  has  any  relief  to  pray,  or  discovery  to  seek,  he  must  do  so  by  a  bill  of  his 
own. 

5.  The  assignment  of  a  note,  secured  by  a  mortgage  on  land,  is,  if  not  otherwise 
expressed,  an  assignment,  pro  tanto,  of  the  mortgage  also,  and  if  the  fund  aris- 
ing from  the  mortgage  is  not  sufficient  to  pay  the  entire  debt  secured  by  it,  the 
assignee  will  be  entitled  to  a  preference  over  the  mortgagee. 

6.  Where  several  notes,  secured  by  the  same  mort^'age  are  assigned  at  difierent 
times,  if  the  fund  arising  from  the  sale  of  the  mortgaged  premiiies  is  not  suffi- 
cient to  pay  all  the  notes,  the  assignees  will  be  entitled  t  >  priority  of  payment  in 
the  order  in  which  the  assignments  were  made,  and  not  according  to  the  time 
of  the  falling  due  of  the  notes,  unless  the  assignor,  at  the  time  of  the  assignment, 
gave  a  preference  to  one  or  more  in  the  mortgage. 

Errob  to  the  Chancery  Court  at  Mobile. 
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This  was  a  bill  filed  by  Henry  Hitchcock,  in  his  life  time,  to 
foreclose  two  mortgages  executed  by  the  Mobile  Steam  Cotton 
Press  and  Building  Company,  on  a  lot  of  laud  in  the  city  of 
Mobile.  The  first  mentioned  mortgage  being  on  land  purcha- 
sed by  the  corporation  from  Hitchcock,  was  given  to  secure 
the  sum  of  fifty-five  thousand  eight  hundred  dollars,  secured 
by  five  promissory  notes,  due  at  difierent  periods — the  other 
for  fifteen  thousand  four  hundred  and  thirty  dollars  seventy- 
two  cents,  secured  by  three  promissory  notes,  was  upon  the 
same  lot  of  land  as  the  preceding,  and  also  upon  an  additional 
adjoining  tract,  which  had  been  purchased  by  the  Company 
from  one  Charles  Cullum,  and  to  secure  the  purchase  money 
of  which  a  mortgage,  prior  to  that  of  the  complainant,  had 
been  executed.  That  on  the  first  mortgage  of  complainant, 
there  was  due  the  sum  of  twenty-four  thousand  four  hundred 
and  eight  dollars,  and  on  the  second  five  thousand  one  hun- 
dred and  forty-three  dollars  eighty  cents.  That  upon  the  en- 
tire lot  the  Company  were  building  a  large  hotel,  that  for  the 
prevention  of  waste  and  the  completion  of  contracts  for  the 
erection  of  the  building  he  had  expended  the  sum  of  fifteen 
thousand  dollars,  and  was  entitled  to  a  lien  thereon  for  his  re- 
imbursement. That  the  complainant  was  informed  that  Cul- 
lum had  transferred  certain  of  the  notes  received  by  him  from 
the  Company  to  one  Edward  Harding,  to  the  Bank  of  Mobile, 
to  the  Planters'  and  Merchants'  Bank  of  Mobile,  and  to  one 
John  W.  Freeman  and  thai  Reuben  Barnes  and  James  Barnes, 
claimed  a  lien  on  the  building  for  work  done  thereon,  and  that 
one  William  Moore  claimed  the  equity  of  redemption  in  the 
premises  by  virtue  of  a  sheriff's  sale. 

These  difierent  persons  are  all  made  parties  to  the  bill,  and 
an  account,  foreclosure,  &c.  prayed.  The  different,  mortgages, 
notes,  &c.  recited  in  the  bill  are  made  exhibits. 

Freeman  answered  the  bill,  denying  all  knowledge  of  Hitch- 
cock's mortgage,  except  from  report ;  admits  the  execution  of 
the  mortgage  to  Cullum,  by  the  Company,  and  that  of  the  debt 
secured  by  that  mortgage  twenty-five  thousand  dollars  had 
been  transferred  to  him,  and  which  he  had  transferred  to  the 
Bank  of  Mobile  and  the  Planters'  and  Merchants'  Bank  of 
Mobile,  and  prays  a  decree  that  the  mortgage  remain  undis- 
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turbed,  except  for  the  interest  of  those  holding  the  notes  to  se- 
cure which  it  was  executed. 

Harding  answers,  admitting  the  facts  stated  in  the  bill ;  that 
he  holds  one  of  the  notes  by  transfer  from  Culhmi,  and  secur- 
ed by  the  mortgage  to  him  for  six  thousand  four  hundred  and 
sixty-seven  dollars  thirty-five  cents,  due  1st  January,  1838. 

An  appearance  was  entered  for  the  Planters*  and  Merchants' 
Bank,  and  the  other  defendants  having  failed  to  answer,  the 
allegations  of  the  bill  as  them,  were  taken  as  confessed,  and 
the  original  mortgages,  notes  and  bonds  being  produced  and 
proven,  were,  with  the  bill  and  the  answers  of  Harding  and 
Freeman,  referred  to  the  Master  to  state  an  account. 

The  Master  made  a  report  setting  out  the  dates  of  the  notes 
and  their  amount,  to  secure  which  the  several  mortgages  were 
made,  with  the  other  liens  on  the  property  amounting  in  all  to 
^122,65^  19 — that  the  property  could  not  be  sold  in  detached 
parcels,  and  should  be  sold  for  cash,  the  money  to  be  paid  into 
Court  and  distributed  by  order  of  Court. 

The  report  was  confirmed  and  a  sale  ordered. 
At  a  succeeding  term  a  bill  of  review  was  filed  by  Isaac  H; 
Erwin,  administrator  of  Henry  Hitchcock — alledgingthat  since 
the  making  of  the  decree,  the  premises  had  been  destroyed  by 
fire,  that  the  value  of  the  mortgaged  estate  was  so  greatly  re- 
duced as  not  to  be  sufficient  to  satisfy  all  the  demands  ;  that 
therefore  it  is  impossible  to  adjust  the  rights  of  the  parties  as 
was  contemplated  when  the  decree  was  made — that  the  claim 
of  Moore  to  the  equity  of  redemption  had  been  determined 
against  him  by  the  Supreme  Court. 

The  prayer  of  the  bill  is,  that  the  original  bill  be  revived  in 
his  name,  as  administrator,  that  a  reference  be  made  to  the 
Master  to  report  what  is  due  to  the  several  parties  under  the 
mortgages,  and  in  what  order  of  priority  they  shall  be  paid— 
that  a  sale  of  the  premises  be  ordered,  &c. 

The  bill  was  answered  by  Harding,  who  insisted  on  the 
prior  lien,  the  note  held  by  him  first  falling  due,  and  having 
been  transferred  before  its  maturity,  and  prays  a  decree  ac- 
cordingly. 

The  Planters'  and  Merchants'  Bank  also  answer  the  bill,  in- 
sist on  a  lien  as  the  transferee  of  two  of  the  notes  from  Cullum, 
one  for  ^7,692  44,  due  1st  January,  184 1,  and  one  for  g8,lOO 
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77cents,due  1st  January,  1842 — that  since  the  destruction  of  the 
building  by  fire,  the  security  is  greatly  impaired,  and  prays 
that  the  sale  be  suspended  until  the  maturity  of  his  notes,  or 
until  he  consents  to  such  sale. 

At  the  May  terin,  1841,  by  consent  of  the  parties,  the  refer- 
ence, report  of  the  Master,  and  decree  of  sale  was  set  aside, 
and  the  following  order  made  as  of  the  preceding  term :  "And 
now,  at  this  day,  it  appearing  to  the  satisfaction  of  the  Court 
that  the  Mobile  Steam  Cotton  Press  and  Building  Company, 
Charles  Cullum,  the  Bank  of  Mobile,  Reuben  Barnes  and 
James  Barnes,  have  failed  to  answer  the  bill  and  supplemental 
i>iU,  it  is  ordered  that  they  be  taken  as  confessed,  as  to  them, 
and  it  is  further  ordered  that  the  matters  contained  in  the  bill 
answer  and  exhibits,  be  referred  to  the  Register,  with  instruc- 
tions to  take  testimony  and  report  to  this  Court,  at  the  present 
term  if  practicable,  a  plan  of  the  premises  embraced  in  the 
several  mortgages  respectively,  the  amounts  due  on  the  several 
mortgages,  to  whom  due,  the  times  when  the  several  notes  se- 
cured by  the  said  mortgages  came  into  the  possession  and  own- 
•ership  of  the  present  holders,  and  the  manner  in  which  the 
said  premises  can  most  advantageously  be  sold  to  pay  the  said 
several  liens." 

On  the  24th  May,  1841,  the  Register  made  his  report,  set- 
ting forth  that  then  there  was  due  on  the  mortgage  made  to 
Cullum,  exclusive  of  interest,  the  sum  of  {836,506  49,  secured 
by  five  notes,  the  amount  of  each  of  which  is  stated,  and  the 
times  when  they  severally  fall  due.  The  first  in  point  of  time 
being  in  favor  of  Harding,  the  two  next  in  favor  of  the  Bank 
of  Mobile,  and  the  two  last  in  favor  of  the  Planters'  and  Mer- 
chants' Bank.  That  that  portion  ot  the  premises  described  in 
the  mortgage  to  Cullum  should  be  sold  first,  to  satisfy  said 
debt— that  the  note  due  Harding  be  paid  first,  from  the  pro- 
ceeds of  the  sale,  and  that  the  priority  of  the  others  should  take 
precedence  from  the  time  they  fall  due. 

The  report  also  proceeds  to  state  that  there  is  due  the  estate 
■of  Hitchcock,  on  his  mortgages,  |!74,042  50,  and  that  the  lien 
of  the  workmen  was  discharged  by  the  burning  of  the 
building. 

The  defendants  having  had  two  days  notice  of  the  report, 
end  having  failed  to  file  any  exceptions,  the  Court  confirmed 
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the  report,  and  decreed  a  sale  of  the  premises,  or  so  much  as 
was  necessary  to  satisfy  the  demand,  in  the  manner  laid  down 
in  the  report,  if  jiot  paid  within  sixty  days,  and  from  the  pro- 
ceeds of  the  sale  to  satisfy  the  debts  as  sei  out  in  the  report. 

From  this  decree  this  writ  of  error  is  prosecuted,  and 
Charles  CuUum  and  the  Planters'  and  Merchants'  Bank  now 
assign  for  error — 

1.  That  no  notice  was  given  by  the  Master  of  the  time  his 
report  was  made. 

2.  That  the  Master,  in  determining  the  priorities,  decided  on 
matters  not  referred  to  him. 

3.  That  the  reference  to  the  Master  was  to  ascertain  facts  to 
be  adduced  to  the  Chancellor. 

4.  That  the  Court  erred  in  its  decree,  by  settling  questions 
between  defendants  on  the  mortgage  to  Cullum,  and  in  giving 
a  preference  to  Harding  and  the  Bank  of  Mobile. 

5.  The  Court  erred  in  directing  a  sale  of  property  to  pay  the 
claims  of  defendants,  there  being  no  cross  bill  filed  and  no  is- 
sue joined. 

6.  The  Court  erred  in  granting  a  decree  in  favor  of  a  defen- 
dant against  his  consent. 

7.  In  decreeing  a  sale  of  premises  for  debts  not  due. 

8.  In  not  settling  the  mode  of  sale,  and  in  adopting  the  re- 
port of  the  Master  as  to  the  mode  of  applying  the  funds. 

9.  In  not  dismissing  the  bill  as  to  the  defendants  who  dis- 
claimed. 

10.  In  reviving  the  suit  as  to  some  of  the  defendants,  who 
are  not  mentioned  in  the  supplemental  bill. 

Campbell,  for  the  plaintiffs  in  error,  contended  that 
the  Court  had  no  power,  upon  this  bill,  to  adjust  the  conflict- 
ing claims  of  the  different  defendants  to  the  amount  due  on  the 
mortgage.  The  answers  of  Harding  and  the  Planters'  Bank 
were  to  the  bill  filed  by  the  administrator  of  Hitchcock,  with 
whom  they  had  no  dispute,  they  had  therefore  no  power  to 
litigate  their  claims  in  this  suit,  and  should  have  filed  a  cross 
bill  if  they  desired  to  do  so. 

The  mortgage  taken  by  Cullum  was  to  secure  the  entire  debt 
and  therefore  no  priority  of  payment  arises,  from  the  fact  that 
it  was  due  by  instalments.     [17  Serg.  &  Rawle,  400;  1  Ver- 
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non,  39  ;  10  Pick.  129 ;  2  id.  123  ;  2  Wash.  C.  C.  R.  47 ;  2  M. 

&  S.  39 ;  Story  on  Bail,  209 ;  notes  to  9th  Cowen,  773  ;  2  Ala. 
Rep.  418.] 

In  support  of  the  seventh  assignment  he  cited  7th  Ohio  Rep. 
2d  part  232. 

The  inquiry  before  the  Master  was  entirely  insufficient  to 
settle  the  question  of  priority  between  the  defendants,  which 
must  depend  on  the  contract  between  them  and  Cullum  and 
not  upon  the  date  of  the  notes. 

Gibbons,  contra,  contended  that  the  authority  cited  from  2d 
Ala.  Reports  was  not  opposed  to  the  decree  made  in  this  case. 
That  was  the  case  of  a  decree  made  in  favor  of  a  subsequent 
incumbrancer,  on  a  bill  filed  by  a  prior  incumbrancer,  but 
here  the  bill  is  filed  by  the  subsequent  incumbrancer,  and  of 
necessity  a  decree  must  be  made  in  favor  of  the  prior  incum- 
brancer. He  referred  to  the  case  of  Bloodgood  v.  McVay,  [9 
Porter,  547,]  as  decisive  to  show,  that  the  time  of  the  falling 
due  of  the  notes  ascertained  the  priority  or  right  in  a  contest 
between  different  assigness. 

The  defendants  had  notice  of  the  report  after  it  was  made 
and  failing  to  take  exceptions  are  concluded  by  it. 

ORMOND,  J.— This  bill  was  filed  by  Henry  Hitchcock,  to 
foreclose  two  mortgages,  one  of  which  was  subject  to  a 
prior  mortgage  in  favor  of  one  Charles  Cullum.  The  original 
and  supplemental  bills  recite  this  fact,  and  state  that  the  debt 
to  secure  which  Cullum's  mortgage  was  executed,  was  paya- 
ble in  six  instalments,  evidenced  by  six  promissory  notes,  the 
first  of  which  had  been  paid  to  Cullum,  and  the  remaining  five 
transferred  by  him  to  different  persons  who  are  made  parties. 
That  in  consequence  of  the  destruction  of  the  building  by  fire, 
the  property  secured  by  Cullum's  mortgage  would  not  be  suf- 
ficient to  discharge  all  the  notes,  and  that  it  would  be  necessa- 
fy  to  ascertain  the  priorities  between  the  assignees  of  Cullum, 
which  the  Court  is  prayed  to  do  and  direct  a  sale. 

The  Court  decreed  that  the  assignees  of  the  notes  from  Cul- 
lum were  entitled  to  the  priority  of  payment  in  the  %rder  in 
which  the  notes  fell  due,  and  that  being  the  principal  question 
58 
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we  will  first  address  ourselves  to  the  consideration  of  that 
matter. 

It  is  perfectly  well  settled  by  the  decisions  of  this  and  other 
Courts,  that  when  a  debt  is  secured  by  mortgage,  the  debt  is 
the  principal  and  the  mortgage  a  mere  accessory  or  incident, 
and  that  an  assignment  of  the  debt  unless  otherwise  expressed 
will  be,  in  equity,  an  assignment  of  the  mortgage  also.  [Du- 
val V.  McLoskey,  I  Ala.  Rep.  708 ;  Emanuel  &  Gaines  v.  Hunt, 
2  id.  190. J  When,  therefore,  Cullum,  the  mortgagee  transfer- 
red the  second  note  falling  due  to  Harding,  if  there  was  no 
express  reservation  of  his  interest  in  the  mortgage,  the  assign- 
ment of  the  note  was  an  assignment  of  the  mortgage  also,  pro 
tanto,  and  if  Cullum  had  retained  the  remaining  notes  and  the 
mortgage  property  had  proved  insufficient  for  the  payment  of 
the  entire  debt,  his  assignee  would  have  been  entitled  to  priori- 
ty of  payment. 

Being  entitled  to  priority  of  payment  against  Cullum,  he  has 
the  same  right  against  the  assignee  of  Cullum,  as  the  latter 
could  not  convey  a  greater  interest  than  he  had  himself.  If 
each  of  the  notes  had  been  successively  transferred  in  the  same 
manner,  each  successive  assignee  would  succeed  to  all  the 
rights  of  the  assignor  at  the  time  of  the  assignment,  and  this  re- 
sult would  follow  whether  the  notes  were  transferred  in  the  or- 
der they  fell  due  or  not. 

These  consequences  would  flow  from  the  mere  assignment 
of  the  debt,  which  being  the  principal  would,  in  equity,  draw 
after  it  all  its  incidents,  but  there  can  be  no  doubt  that  one  on 
assigning  one  of  several  notes  secured  by  a  mortgage,  could, 
by  a  stipulation  to  that  effect,  reserve  the  mortgage  as  a  secu- 
rity for  the  remainder  of  the  debt ;  or  on  transferring  several 
notes  thus  secured,  he  might  determine  which  should  have 
priority,  if  the  property  mortgaged  was  insufficient  to  pay  all. 

The  case  of  Bloodgood  v.  McVay,  [9  Porter,  547,]  appears 
to  go  beyond  the  decision  heje  made,  and  to  determine  that 
the  assignee  of  the  notes  which  first /e//  due^  would  have  the 
prior  right  of  payment.  The  Court  places  its  judgment  on  the 
terras  of  the  deed,  which  authorized  a  sale  of  the  trust  proper- 
ly on  d^ult  of  payment  of  either  of  the  notes  as  they  fell  due. 
But  in  tiiat  case  the  assignment  of  the  first  was  made  prior  to 
the  assignment  of  the  lust  note,  and  upon  that  which  was  the 
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real  equity  of  the  case  the  Court  also  rely,  saying,  that  Boiling, 
(the  cestui  que  trust,)  could  not  transfer  to  the  second  assignee 
a  greater  interest  than  he  had  himself 

The  same  decision  was  made  in  Gwathmey  v.  Ragland,  [1 
Rand.  466,]  under  a  precisely  similar  state  of  facts. 

The  same  principle  also  govBrns  the  case  of  Van  Rensalear 
V.  Stafford,  [1  Hop.  C.  569,]  where  it  was  held  that  one  hav- 
ing two  mortgages  of  equal  date  on  the  same  land,  and  hav- 
ing assigned  both,  that  by  the  first  assignment  he  gave  his  as- 
signee a  preference  over  himself,  if  the  property  was  not  suffi- 
cient to  pay  both  debts,  and  that  the  second  assignee  could  be 
in  no  better  condition  than  he  was. 

An  analagous  principle  was  also  settled  in  the  case  Clowes  v. 
Dickinson,  [5  J.  C.  R.  235,]  where  it  was  held,  that  there  was 
no  contribution  between  purchasers  in  succession  at  different 
times,of  different  parts  of  the  estate  of  a  judgment  debtor. 

The  only  authority  brought  to  our  notice  adverse  to  the  view 
here  taken,  is  the  case  of  Donly  v.  Hays,  [17  S.  &  R.  400,]  'in 
which  the  majority  of  the  Court  held  that  where  a  mortgage 
was  given  to  secure  a  debt  due  by  eight  different  instalments, 
for  the  payment  of  which  eight  bonds  were  executed,  five  of 
which  a  mortgagee  assigned  to  different  persons  at  different 
times,  and  retained  three  himself,  and  the  fund  arising  from  the 
sale  of  the  mortgaged  premises  having  proved  insufficient  to 
pay  the  entire  debt,  that  the  respective  assignees  and  the  mort- 
gagee were  entitled  to  a  pro  tanto  dividend. 

We  cannot  yield  our  assent  to  this  decision,  and  think  that 
the  dissenting  opinion  of  Mr.  Justice  Gibson  is  the  law  of  the 
case.  It  will  also  be  observed  that  the  principle  upon  which 
the  majority  of  the  Court  rest  their  decision,  compelled  them  to 
hold  that  priority  of  assignment,  not  only  gave  no  preference 
as  between  the  assignees,  but  also  that  the  assignee  acquired 
no  preference  as  against  the  assignor.  The  vice  of  the  opin- 
ion is,  that  the  Court  appear  to  consider  the  debt  and  the  mort- 
gage executed  to  secure  its  payment  as  having  no  necessary 
connection,  when  the  well  settled  doctrine  is,  that  the  mort- 
gage is  merely  an  accessory  or  incident,  and  the  debt  the  prin- 
cipal. 

In  the  case  at  bar,  it  appears  that  after  the  transfer  of  the 
note  to  Harding,  the  four  rcmaiiTing  liotes  were  assigned  to 
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Fontaine  &  Freeman,  by  whom  the  two  first  falling  due  were 
assigned  to  the  Bank  of  Mobile,  and  the  two  last  to  the  Plan- 
ters' and   >  erchants'  Bank. 

Fontaine  &  Freeman,  by  the  assignment  to  them  of  the  resi- 
due of  the  debt  by  CuUum,  became  invested  with  all  the  rights 
of  the  latter,  and  according  to  the  principles  here  laid  down, 
might  have  given  both  their  assignees  equal  rights  in  the  mort- 
gage, or  they  might  have  given  to  either  a  preference. 

The  counsel  for  the  plaintiffs  in  error  insist,  that  no  decree 
can  be  made  on  this  bill  settling  the  rights  of  the  defendants  as 
between  each  other,  and  that  to  enable  the  Court  so  to  decree 
a  cross  bill  was  necessary.  If  wrong  in  that  view,  he  then 
insists  the  proof  did  not  authorize  the  decree  which  was 
made. 

In  England,  upon  the  foreclosure  of  a  mortgage  the  proper- 
ty is  not  sold,  but  the  decree  is  that  the  equity  of  redemptioa 
be  barred.  If  the  bill  is  filed  by  a  second  mortgagee,  the  de- 
cree is  I  hat  the  second  mortgagee  shall  redeem  the  first  mort- 
gage, and  that  the  mortgagor  redeem  him  or  stand  foreclosed. 
[Fell  V.  Brown,  2  B.  C.  276.]  In  this  country,  where  the  de- 
cree is  for  the  sale  of  the  mortgaged  premises,  there  can  be  no 
doubt  that  the  second  mortgagee  may  discharge  the  prior  in- 
cumbrance by  paying  what  is  due,  when  that  can  be  correctly 
ascertained,  and  have  a  decree  for  the  sale  of  the  property,  for 
his  own  debt  as  well  as  the  redemption  money  paid  by  him ; 
or  it  may  be  that  in  a  proper  case  he  might  have  a  decree  to 
sell  subject  to  the  first  mortgage.  Such  seems  to  have  been 
the  opinion  of  the  Chancellor,  in  the  case  of  the  Western  Insu- 
rance Company  v.  The  Eagle  Fire  Insurance  Company,  [1 
Paige,  2S4.]  But  the  former,  as  it  might  require  the  advance 
of  a  large  sum  of  money,  might  be  exceedingly  inconvenient, 
not  to  say  unjust,  to  the  second  mortgagee,  and  in  many  cases 
be  impracticable,  as  the  amount  due  could  not  be  ascertained 
without  an  account  between  the  mortgagor  and  first  mortgagee, 
which  they  might  refuse  voluntarily  to  enter  into.  For  the  same 
reason  the  latter  course  might  be  unjust  and  oppressive  to  the 
mortgagor,  as  no  one  could  purchase  undevstandingly  until 
the  amount  due  on  the  first  mortgage  was  ascertained. 

We  think,  however,  that  where  no  obstacle  exists  to  stating 
an  account  between  the  mcfttgagor  and  first  mortgagee,  as  is 
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the  case  here,  that  the  subsequent  mortgagee  may  file  his  bill 
to  foreclose,  and  have  an  account  taken  of  the  amount  due  on 
both  mortgages,  making  all  who  have  an  interest  parties,  and 
obtain  a  decree  for  the  sale  of  the  property.  If  a  conflict  of 
interest  should  exist  among  the  defendants,  as  to  the  disposi- 
tion of  the  fund  arising  under  the  first  mortgage,  it  would  not 
be  proper  that  the  subsequent  mortgagee  should  be  delayed, 
pending  a  litigation  between  them  in  which  he  had  no  interest. 
If  the  defendants,  prior  to  the  decree  for  the  sale  of  the  proper- 
ty, had  not  taken  the  necessary  steps  to  enable  the  Court  to  ad- 
just the  priorities  between  them,  or  to  settle  what  portion  of 
the  fund  each  was  to  receive,  the  money  due  on  the  first  mort- 
gage might  be  placed  subject  to  the  control  of  the  Court  upon 
a  cross  bill  to  be  filed,  or  petition,  as  it  might  direct. 

A  cross  bill  is  necessary  against  co-defendants  where  they 
have  opposite  claims,  which  the  Court  cannot  determine  upon 
in  the  bill  already  filed,  and  where  the  determination  of  such 
clashing  interests  is  still  necessary  to  a  complete  decree  upon 
the  subject  matter  of  the  suit.  [Coop.  Eq.  84  ;  Story's  Eq.  P. 
316.] 

The  complainant  in  this  case,  by  his  supplemental  bill,  has 
stated  the  conflict  of  interest  between  the  diflerent  assignees  of 
the  notes,  to  secure  the  payment  of  which  the  first  mortgage 
was  made,  but  he  does  not  place  himself  in  an  adverse  posi- 
tion to  the  defendants,  nor  has  he  any  interest  whatever  in  the 
controversy  between  them  in  regard  to  the  fund  which  will 
be  the  product  of  the  sale  under  the  first  mortgage.  Nor  can 
we  see  how,  consistently  with  the  rules  of  Chancery  pleading, 
one  defendant  can  set  up  an  interest  adverse  to  another,  with- 
out himself  becoming  an  actor.  It  is  the  general  rule  that  a 
defennant  cannot  pray  any  thing  in  his  answer  but  to  be  dis- 
missed the  Court ;  if  he  has  any  relief  to  pray,  opdiscovery  to 
seek,  he  must  do  so  by  a  bill  of  his  own.  In  this  case  the  bill 
concedes  that  all  the  assignees  of  Culium  are  entitled  to  the 
fund  which  will  arise  from  the  sale  under  the  first  mortgage, 
and  thus  far  the  Court  may  decree  in  favor  of  the  defendants 
upon  the  bill.  But  if  one  or  more  of  the  defendants  claim  the 
entire  fund,  or  a  priority  over  the  others,  the  matter  must  be 
put  in  issue,  which  can  only  be  by  a  bill  filed  for  that  purpose ; 
or  if  the  controversy  should  arise  after  a  decree  in  the  princi- 
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pal  cause,  bjr  petition  to  the  Court  in  the  nature  of  a  cross 
bill,  for  the  proper  distribution  of  the  fund,  under  the  decree. 

If  it  were  conceded  that  the  distribution  of  this  fund  could 
be  made  upon  this  bill,  the  necessary  facts  were  not  before  the 
Court,  to  enable  it  to  decide  upon  the  conflicting  interests  of  the 
defendants.  If  does  appear  from  the  testimony  in  the  cause, 
that  the  defendant,  Harding,  has  the  prior  right  in  the  fund. 
By  the  testimony  of  the  defendant,  Charles  Cullum,  the  first 
mortgagee,  taken  before  the  Master,  it  appears  that  the  note 
held  by  the  defendant,  Harding,  was  negotiated  to  him  on  the 
28th  November,  1836,  and  that  the  remaining  four  notes  were 
transferred  to  Fontaine  &  Freeman,  on  the  11th  May,  1838. 
But  it  does  not  appear  whether  these  notes  were  transferred  by 
them  to  the  two  banks  at  the  same  or  at  difierent  periods  of 
time,  or  whether  any  special  preference  was  giv^en  to  one  over 
the  other,  further  than  would  result  from  priority  of  assign- 
ment, and  without  a  knowledge  of  these  facts  no  decree  could 
be  made  settling  the  priorities  between  them,  if'the  fund  is  in- 
sufficient to  pay  all. 

The  view  here  taken  of  the  cause,  renders  it  unnecessary  to 
consider  the  other  assignments  of  error,  but  it  may  be  proper 
to  remark  that  the  objection  that  a  decree  for  the  sale  of  the 
mortgaged  premises  could  not  be  made  against  the  consent  of 
the  Planters'  and  Merchants'  Bank,  on  the  ground  that  the 
last  note  held  by  the  Bank  was  not  due,  has  ceased  to  operate 
by  the  maturity  of  the  note  pending  the  litigation. 

It  follows  from  this  opinion,  that  as  the  defendants  have  not 
litigated  their  rights  to  the  fund  which  will  arise  from  the  sale, 
under  the  first  mortgage,  that  the  Chancellor  erred  in  attempt- 
ing to  adjust  their  respective  priorities  upon  this  bill,  but  as 
the  complainant  should  not  be  delayed  for  that  cause,  the 
Court  should  have  directed  a  sale  of  the  property,  and  decreed 
that  the  fund  which  should  be  the  product  of  the  mortgage  to 
Cullum,  be  placed  under  its  control,  that  the  defendants  might 
litigate  their  respective  claims  to  it. 

The  decree  of  the  Court  must  therefore  be  reversed,  so  far  as 
it  affirms  the  Master's  report,  giving  the  defendants,  Harding, 
the  Bank  of  Mobile,  and  the  Planters'  and  Merchants'  Bank, 
assignees  of  Charles  Cullum,  precedence  and  priority  of  right 
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in  the  fund  to  be  raised  by  the  sale  of  the  mortgaged  premises, 
according  as  the  notes  severally  fell  due.  And  this  Court  pro- 
ceeding to  modify  said  decree,  doth  hereby  order,  adjudge  and 
decree,  that  the  monies  arising  from  the  sale  of  the  premises 
conveyed  by  the  Mobile  Steam  Cotton  Press  and  Building 
Company  to  Charles  Cullum,  if  not  sufficient  to  pay  and  satisfy 
the  amount  ascertained  to  be  due,  by  the  report  of  the  Regis- 
ter, to  the  defendants,  Harding,  the  Bank  of  Mobile,  and  the 
Planters'  and  Merchants'  Bank,  be  brought  into  Court,  at  the 
next  term,  to  be  subject  to  the  further  order  of  that  Court. 

The  writ  of  error  in  this  case  is  prosecuted  by  Charles  Cul- 
lum in  behalf  of  all  the  defendants,  against  Isaac  H.  Erwin, 
administrator  of  Henry  Hitchcock,  but  under  the  rule  of  this 
Court,  errors  have  been  assigned  only  by  Charles  Cullum  and 
the  Planters'  and  Merchants'  Bank.  Erwin  has  no  interest 
whatever  in  this  controversy,  which  is  between  the  defendants, 
who  were  assignees  of  the  notes  executed  by  the  Mobile  Steam 
Cotton  Press  and  Building  Bompany,  to  Charles  Cullum — it 
would,  therefore,  be  obviously  improper  that  he  should  be  tax- 
ed with  costs.  The  object  of  this  writ  of  error  is  to  ascertain 
the  priorities  of  the  defendants,  Harding,  the  Bank  of  Mobile, 
and  the  Planters'  and  Merchants  Bank,  to  the  fund  arising 
from  the  sale  under  the  mortgage  executed  to  Charles  Cullum, 
and  as  they  were  equally  to  hlanie  in  not  putting  the  case  in  a 
condition,  to  enable  the  Chancellor  to  make  a  decree  settling 
their  relative  rights,  the  costs  of  this  Court  must  be  borne  equal- 
ly by  all,  each  paying  one  third  part  thereof. 

Let  the  cause  be  remanded  for  further  proceedings. 
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WHITE'S  HEIRS  v  THE  PRESIDENT,  &c  OF  THE 
FLORENCE  BRIDGE  Co. 

1.  The  defendant  having  answered  the  bill,  but  no  testimony  being  taken,  the 
parties  agreed  in  writing,  that  the  complainants  were  heirs,  as  they  described 
themselves,  and  to  submit  the  cause  to  the  Chancellor  at  the  approaching  term 
of  the  Court — Held,  that  this  was  a  hearing  on  bill  and  answer  by  consent,  and 
the  answer  under  the  rule  of  practice  was  to  be  taken  as  true  in  all  respects. 

2.  Where  an  act  of  the  Legislature  authorized  the  building  of  a  bridge  by  means  of 
stock  to  be  subscribed,  and  after  stock  to  a  certain  amount  was  subscribed,  au- 
thorized the  proprietors  of  a  Ferry  at  the  same  place  to  subscribe  their  interest  in 
the  ferry  and  landings  at  an  amount  designated  ;  if  the  owner  of  an  interest  in 
the  ferry,  &c.,  refuse  to  subscribe  it,  after  the  requisite  amount  of  stock  was  ta- 
ken, and  the  bridge  is  afterwards  erected,  his  heirs  cannot  come  in  as  stock 
holders,  but  will  be  concluded  by  the  refusal  of  their  ancestor. 

The  plaintiffs,  (some  of  whom  are  infants  and  sue  by  their 
next  friend,)  describing  themselves  as  the  heirs  at  law  of  James 
White,  late  of  Abingdon,  in  the  State  of  Virginia,  filed  their 
bill  in  the  Court  of  Chancery,  sitting  at  Moulton.  It  is  stated 
that  James  White,  in  his  lifetime,  was  seized  and  possessed  in 
fee  simple,  of  one  eighth  part  of  a  ferry  across  the  Tennessee 
river,  at  the  town  of  Florence  ;  that  the  interest  of  their  ances- 
tor descended  to  the  plaintiffs,  and  that  the  ferry  and  landings 
were  of  the  value  of  thirty-five  thousand  dollars;  that  on  th^ 
I2th  January,  1832,  a  charter  was  granted,  by  an  act  of  the 
Legislature  of  the  State  of  Alabama, to  incorporate  a  company 
under  the  style  of  "the  President,  Directors  and  Company  of 
the  Florence  Bridge  Company,"  for  the  purpose  of  erecting  a 
bridge  across  the  Tennessee  river  at  that  town.  By  the  char- 
ter it  was  provided,  that  when  the  sum  of  sixty  thousand  dol- 
lars should  be  subscribed,  in  shares  of  one  hundred  dollars  each, 
the  owners  of  the  ferry  should  be  permitted  to  subscribe  their 
respective  shares  therein  and  the  landings  thereto  belonging, 
at  the  rate  of  thirty  five  thousand  dollars  for  the  entire  inter- 
est ;  and  that  whatever  might  be  thus  subscribed  should  become 
part  of  the  capital  and  joint  stock. 

It  is  also  alledged,  that  shortly  after  the  enactment  of  the 
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charter,  books  of  subscription  were  opened  by  the  commission- 
ers designated  for  that  purpose,  and  the  sum  of  eighty  thou- 
sand dollars  or  thereabouts,  of  stock  was  subscribed,  and  the 
bridge  erected,  which  is  now  in  constant  use — that  the  ferry 
has  become  of  no  value,  and  with  its  landings  has  been  appro- 
priated to  the  purposes  of  the  corporation. 

The  plaintiffs  state  further,  that  their  ancestor  did  not,  in  his 
lifetime  subscribe  his  interest  in  the  ferry,  in  the  stock  of  the 
corporation  ;  they  alledge  that  on  the  11th  day  of  December, 
1839,  they  applied  to  the  defendants  for  permission  to  subscribe 
the  interest  which  descended  to  them  in  the  ferry  and  the  land- 
ings, but  the  defendants  then,  and  have  ever  since,  refused  to 
allow  them  to  take  stock  in  the  Bridge  Company  for  the  amount 
of  the  same. 

The  bill'charges  the  receipt  of  tolls  by  the  corporation  from 

tlie day  of -,  and  prays  that  the  plaintiffs  may  be 

allowed  to  subscribe  their  interest  in  the  ferry  and  landings, 
and  receive  stock  therefor ;  and  also  for  an  account  of  tolls  re- 
ceived since  the  11th  December,  1839. 

The  corporation,  through  its  President,  answered  the  bill, 
admitting  every  thing  alledged  in  regard  to  the  charter  grant- 
ed in  1S32,  the  interest  of  James  White,  deceased,  in  the  ferry, 
the  erection  of  the  bridge  and  appropriation  of  the  landings — 
but  it  neither  admits  or  denies  the  heirship  of  the  plaintiffs, 
and  insists  that  if  they  are  heirs  the  fact  may  be  proved.  The 
defendants  state  that  James  White,  in  his  lifetime,  did  not  sub- 
scribe according  to  the  charter  for  stock  in  the  corporation,  but 
refused  to  do  so,  unless  the  coiripaiiy  would  agree  in  case  the 
bridge  should  be  destroyed,  or  rendered  unfit  for  use,  that  his 
interest  in  the  ferry  should  revert  to  him;  to  these  terms,  the 
President  and  Directors  refused  to  assent.  It  is  admitted  that 
two  of  the  adult  plaintiffs,  about  the  time  alledged  in  the  bill, 
did  offer  to  subscribe  for  stock,  the  amount  of  their  interest  in 
the  ferry,  at  the  rate  prescribed  in  the  charter,  but  the  Presi- 
dent and  Directors  refused  to  receive  their  subscription,  be- 
cause the  rate  was  greatly  beyond  the  value  of  their  interest; 
though  they  are  willing  to  permit  the  heirs  of  James  White  to 
become  stockholders  on  fair  terms. 

Previous  to  the  hearing  in  the  Court  of  Chancery,  the  par- 
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ties,  by  their  solicitors,  made  an  agreement  in  writing,  as  fol- 
lows: 

"  In  this  case  it  is  admitted  that  the  complainants  are  the 
heirs  of  the  said  James  White,  mentioned  in  the  bill,  and  we 
agree  to  submit  the  case  to  the  Chancellor  at  the  approaching 
special  term.     January  19th,  1S42." 

The  cause  being  heard  by  the  Chancellor,  he  rendered  a  de- 
cree as  follows : 

"  This  case  is  submitted  for  a  decree  on  the  bill  and  answer, 
and  upon  the  admission  of  the  parties,  by  their  counsel,  'that 
the  complainants  are  the  heirs  of  the  said  James  White,  men- 
tioned in  the  bill.'  The  answer  admits  all  the  material  alle- 
gations of  the  bill,  with  explanations  and  additions  in  some 
points,  except  what  is  embraced  in  the  above  admission.  The 
answer  is  taken  as  true;  and  it  appears  to  me  to  show  very 
clearly,  that  the  complainants  are  not  entitled  to  the  decree 
they  ask.  It  is  therefore  ordered  and  decreed,  that  the  com- 
plainant's bill  be  dismissed  at  their  costs." 

To  revise  this  decree  the  complainants  have  prosecuted^  a 
writ  of  error  to  this  Court. 

McClung,  for  the  plaintifls  in  error. 
S.  Parsons,  for  the  defendant. 

COLLIER,  C.  J.— In  Forrest  and  Wife  v.  Robinson,  [2  Ala. 
Rep.  215,]  it  was  considered  clear  that  where  parties  by  con- 
sent, bring  a  cause  to  a  hearing  on  bill  and  answer,  the  answer 
must  be  taken  as  true,  even  as  to  allegations  which  are  irre- 
sponsive, or  set  up  n^atters  in  avoidance.  This  decision  was 
induced  by  the  9th  rule  of  Chancery  Practice,  published  in  1 
Stew.  Rep.  617,  which  has  been  abrogated  by  the  later  rules 
of  practice.  But  the  fourteenth  of  the  later  rules,  [2  Ala,  Rep. 
12,]  provides,  "that  in  all  cases  a  replication  shall  be  consider- 
ed as  filed,  unless  the  record  shall  plainly  disclose  that  the  cause 
is  set  down  for  a  hearing  on  bill  and  answer  by  consent." 
Now  the  object  of  this  rule,  though  perhaps  not  so  clearly  ex- 
pressed as  might  be,  was  doubtless  to  secure  to  a  defendant 
the  benefit  of  his  answer  as  evidence,  where  the  parties  con- 
sented to  a  hearing  without  proof  from  either  side.    True,  the 
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rule  does  not  in  express  terms  declare  such  to  be  the  conse- 
quence where  a  cause  is  thus  heard,  yet  it  can  subserve  no 
purpose,  unless  its  meaning  be  what  we  have  supposed. 

The  agreement  of  the  defendants  to  admit  the  heirship  of 
the  plaintiffs,  and  the  consent  of  the  parties  to  submit  the  case 
to  the  Chancellor  at  the  then  approaching  term  of  his  Court, 
was  in  effect  a  consent  to  bring  the  cause  to  a  hearing  on  bill 
and  answer.  The  admission  that  the  plaintiffs  were  heirs  of 
James  White,  deceased,  cannot  be  so  far  regarded  as  proof  in 
the  cause,  as  to  lead  to  a  different  conclusion;  that  admission  is 
rather  a  waiver  of  the  necessity  of  adducing  testimony  which 
the  answer  required,  than  evidence.  And  though  the  agree- 
ment is  not  in  totidem  verbis  to  submit  the  bill  and  answer, 
but  the  case  itself,  yet,  as  no  proof  was  taken,  we  must  con- 
sider the  cause  as  having  been  heard  on  bill  and  answer,  by 
consent.  This  being  so,  we  are  to  regard  the  answer  as  in  all 
respects  true. 

It  is  alledged  in  the  defendant's  answer,  that  the  ancestor 
of  the  plaintiffs  did,  in  his  lifetime,  refuse  to  subscribe  for  stock 
in  the  Bridge  Co.,  to  the  amount  of  his  interest  in  the  ferry  and 
its  landings,  unless  the  President  and  Directors  of  the  corpora- 
tion would  agree,  that  that  interest  should  revert  to  him  in  the 
event  the  bridge  should  be  destroyed,  or  become  unfit  for  use; 
that  this  condition  was  never  assented  to,  and  no  subscription 
was  consequently  made.  That  provision  of  the  charter  under 
which  the  plaintiffs  insist  upon  a  right  to  be  let  in  as  stock- 
holders, is  in  these  words :  "  When  there  shall  be  subscribed 
the  sum  of  sixty  thousand  dollars,  the  owners  of  the  ferry 
across  the  Tennessee  river,  at  said  town  of  Florence,  shall  be 
permitted  to  subscribe  their  respective  shares  or  interests  in 
said  ferry  and  ferry  landings,  at  the  rate  of  thirty-five  thousand 
dollars  for  the  whole;  and  the  interests  so  subscribed  shall  be- 
come a  partof  the  capital  and  joint  stock  of  said  corporation ;  and 
when  the  whole  interest  in  said  ferry  and  landings  shall  be 
subscribed  or  condemned  according  to  the  provisions  of  this 
act,  the  said  corporation  shall  be  vested  with  the  whote  title 
thereto,  both  in  law  and  equity,  to  be  held  by  them  and  their 
heirs  and  successors  forever,  upon  the  completion  of  the  bridge 
according  to  this  act."     This  statute  doubtless  conteniplated 
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that  the  corporation  should  acquire  a  right  to  the  ferry  and 
landings,  either  by  the  proprietors  subscribing  stock  to  the 
amount  which  the  Legislature  had  estimated  as  its  value,  or 
by  having  the  interest  of  the  respective  shareholders  valued  by 
means  of  legal  process,  and  paying  what  might  be  adjudged  to 
them  respectively.  But  the  act  is  incomplete  in  failing  to  pre- 
scribe the  manner  in  which  the  value  should  be  ascertained. 
Whether  it  would  be  competent  now  to  legislate  upon  this  sub- 
ject, or  whether  the  plaintifi's,  and  others  standing  in  the  same 
predicament  with  them,  may  maintain  an  action  at  law  for  an 
appropriation  of  their  property,  are  questions  which  do  not 
arise  in  this  case.  The  point  to  be  considered  is,  does  the  re- 
fusal of  the  ancestor  of  the  plaintiffs  to  come  in  as  a  stockhold- 
er under  the  charter,  prevent  them  from  exercising  that  pri- 
vilege ? 

It  certainly  requires  no  act  in  writing,  in  order  to  render  ef- 
fectual a  renunciation  of  the  right,  which  the  act  conferred  up- 
on the  owners  of  the  ferry ;  a  refusal  to  take  stock  would  not 
be  a  contract  in  any  manner  concerning  lands,  but  the  legal 
effect  of  a  subscription  would  be,  not  only  to  transfer  the  fran- 
chise of  keeping  a  ferry,  but  the  landings  appurtenant  to  it, 
and  must  be  in  writing. 

A  positive  refusal  to  subscribe  shares  in  the  ferry  for  stock 
in  the  bridge,  would  be  a  waiver  of  the  right,  the  more  especi- 
ally if  there  had  been  a  change  in  the  condition  of  the  corpora- 
tion ;  and  a  change  of  purpose  under  such  circumstances  can 
only  be  permitted  by  mutual  consent.  Upon  the  proprietors 
of  the  ferry  declining  to  come  in  under  the  act,  the  Bridge 
Company  may  have  increased  its  subscription  for  the  jpurpose 
of  raising  the  means  to  purchase  the  entire  interest  of  the  ferry 
and  landings.  If  this  were  the  case  it  might  operate  inconve- 
nience and  injustice,  and  in  fact  render  necessary  a  re- 
duction of  the  stock  subscribed  in  money,  if  the  ferry 
should  be  added  to  tlic  joint  stock  of  the  corporation. — 
The  Legislature  never  could  have  intended,  that  the  share- 
holders of  the  ferrjr,should  be  allowed  to  change  their  decision 
on  this  point  at  pleasure,  and  when  such  a  state  of  things 
might  have  retarded,  if  not  prevented,  the  erection  of  the 
bridge. 
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The  refusal  of  the  ancestor  of  the  plahitifTs  to  subscribe  his 
interest  in  the  ferry  and  landings  lo  the  stock  of  the  bridge,  is 
a  bar  to  the  assertion  of  such  a  right  by  tliem ;  and  the  decree 
of  the  Court  of  Chancery  is  consequently  ailirnicd. 


MAGEE  V.  CARPENTER. 

1.  The  act  of  1828,  [Aik.  Dig.  298,  ^5, J  requiring  deeds  and  conveyances  of  per- 
sonal properly  to  be  recorded,  applies  to  inorigagea  of  personal  property. 

2.  Deeds  conveying  personal  property  may  be  admitted  to  record  on  the  oatb  of 
one  witness,  where  there  is  but  one  to  the  deed. 

3.  The  right  of  a  mortgagor  of  slaves  to  the  possession  before  default  made  may 
be  sold  under  execution. 

4.  Such  default  will  not  be  presumed  from  the  fact  merely  that  one  instalment  of 
the  debt,  to  secure  which  the  mortgage  is  made,  is  due. 

5.  The  possession  of  a  mortgagor,  when  consistent  with  the  decree,  is  not  a 
badge  of  fraud — therefore,  where  a  mortgage  was  made  to  secure  the  mortga- 
gees  as  sureties  on  three  notes  fcilling  due  at  different  times,  with  power  to  seir 
at  the  happening  of  the  first  delauii,  the  mortgagees  may  permit  the  property  to 
remain  in  the  possession  of  the  morigagor  until  the  happening  of  the  last  default. 

Error  to  the  County  Court  of  Mobile. 

This  was  an  action  of  trover  brought  by  the  defendant  in 
error  and  two  others,  against  the  plaintiff  in  error,  who  recov- 
ered a  judgment  against  hirn  for  thirty-nine  hundred  and  six- 
teen dollars,  for  the  conversion  of  three  negrp  slaves. 

From  a  bill  of  exceptions  it  appears  that  the  plaintiffs  offer- 
ed in  evidence  a  mortgage  on  the  slaves  sued  for,  executed  to 
them  on  the  7th  November,  1S37,  in  the  county  of  Montgome- 
ry by  one  Wait  S.  Hoyt — the  condition  of  whicli  was  that  the 
plaintiffs  as  co-securities  for  Iloyt  and  one  Ford,  had  signed 
three  notes,  payable  in  Bank,  dated  4th  November,  1S37,  and 
falling  due  successively  on  the  1st  June,  1S3S,  183.9  and  1840, 
to  be  void  if  Hoyt  and  Ford  paid  off  and  discharged  the  note«. 
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"  But  should  the  said  Wait  S.  Hoyt,  or  any  person  in  hi^  stead 
fail  to  pay  or  cause  to  be  paid,  each  and  every  one  of  said 
notes,  as  they  shall  respectively  become  due,  then  on  the  first 
defalcation,  the  said  J.  B.  Carpenter,  &c.  or  either  of  them, 
shall  have  full  power  and  authority,  and  are  hereby  empower- 
ed to  seize  the  said  slaves,  and  after  a  continuing  defalcation  of 
thirty  days,  and  further  notice  of  thirty  days  in  one  or  more 
public  papers  of  the  vicinity,  the  same  to  sell  at  public  auction 
to  the  highest  bidder  for  cash,  &c. 

"  It  is  hereby  further  understood  and  agreed  that  the  said 
slaves  are  to  remain  in  the  possession  of  the  said  Wait  S  Hoyt 
until  defalcation,  and  that  only  such  number  of  said  slaves 
shall  be  at  any  time  sold  as  may  be  required  to  meet  the  im- 
mediate defalcation,  or  amouut  in  arrear,  at  the  time  of  the 
sale." 

The  mortgage  was  witnessed  by  one  person,  on  whose  evi- 
dence it  was  admitted  to  record  on  the  day  after  its  execution, 
in  the  County  Court  of  Montgomery. 

To  the  admission  of  this  mortgage  in  evidence,  the  defen- 
dant objected  because  not  proved  and  recorded  according  to 
law,  but  the  objection  was  overruled  and  the  paper  read  in  ev- 
idence to  the  jury.  The  plaintiff  also  proved  the  execution  of 
the  mortgage  by  the  subscribing  witness. 

The  plaintiff  also  proved  that  the  defendant,  as  sheriff  of  Mo- 
bile county,  levied  on  the  slaves  described  in  the  mortgage,  by 
virtue  of  an  execution  in  favor  of  the  State  Bank  v.  Ross, 
Hoyt&  J^ord,  on  the  3d  April,  1839,  and  that  on  the  day  of 
sale  the  plaintiffs  demanded  the  negroes  of  the  sheriff. 

The  defendant  proved  that  Hoyt,  the  mortgagor,  had  been 
in  the  continued  possession  of  the  negroes,  from  the  date  of  the 
mortgage  until  the  time  of  the  levy — that  he  brought  the  ne- 
groes with  him  wUen  he  moved  to  Mobile  from  Montgomery, 
in  December,  1838,  and  had  exercised  acts  of  ownership  on  the 
property  ever  since. 

On  this  evidence  the  Court  charged  the  jury,  that  after  the 
perfection  of  the  deed,  all  the  interest  of  Hoyt  become  vested 
in  the  mortgagees,  and  the  demand  being  made  by  them  of  the 
sheriff  for  the  property,  left  no  interest  in  the  defendant,  Hoyt, 
subject  to  the  execution,  but  that  the  property  was  in  the  pre- 
sent plaintiffs. 
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The  defendant  moved  the  Court  to  charge  the  jury — 

1.  That  if  they  believed  that  after  the  mortgage  was  made 
and  executed,  Hoyt  remained  and  continued  in  the  possession 
of  the  negroes  until  the  levy  was  made,  the  plaintills  cannot 
recover. 

2.  That  if  the  jury  believed  that  Hoyt  was  in  possession  of 
the  negroes  when  they  were  levied  on  by  the  sheriff,  and  that 
the  plaintiffs  never  did  take  or  receive  the  negroes  in  their 
possession  after  the  maturity  of  the  notes  mentioned  in  the 
mortgage,  the  plaintiffs  cannot  recover. 

3.  That  if  they  believed  that  the  defendant  levied  on  the 
negroes  in  the  possession  of  Hoyt,  and  that  they  had  remained 
and  continued  in  his  uninterrupted  possession  until  tlie  time  of 
the  levy,  and  that  the  defendant  afterwards,  and  by  virtue  of 
the  execution,  and  under  the  levy,  sold  the  negroes,  the  plain- 
tiffs cannot  recover. 

These  charges  the  Court  refused  to  give,  and  the  defendant 
excepted,  as  well  as  to  the  charge  given. 

The  defendant  prosecutes  this  writ  and  assigns  for  error  the 
matter  of  the  bill  of  exceptions. 

Campbell,  for  the  plaiintiff  in  error.  The  deed  was  void  as 
against  the  plaintiff  in  execution,  because  not  proved  in  the 
mode  prescribed  by  law,  and  was  improperly  admitted  to  re- 
cord. Two  witnesses  are  necessary  to  a  deed  to  authorize  it 
to  be  admitted  to  record  by  the  proof  of  witnesses.  [5  Porter, 
413.] 

The  deed  not  being  properly  recorded,  the  lien  of  the  plain- 
tiff attached.  The  deed  takes  effect  from  the  registry  as  against 
a  creditor,  and  bona  fide  purchaser.  [1  Pick.  164;  3  id.  !ib\ 
2  Hawks,  520  ;  4  Leigh,  550.] 

If  the  registration  had  been  complete,  the  defendant  in  exe- 
cution, Hoyt,  being  in  possession,  had  an  interest  subject  to 
levy  and  sale.     [3  Stew.  &  Por.  408;  2  Ala.  318.] 

Dargan,  contra.  The  mortgage  was  properly  admhted  on 
the  proof  of  the  subscribing  witness,  its  effect  was  a  matter 
to  be  inquired  of  subsequently. 

There  is  no  law  requiring  a  deed  to  be  attested  by  two  wit- 
nesses, or  by  any,  and  the  proof  by  one  is  sufficient  to  admit 
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the  deed  to  probate  and  registration,  it  follows  therefore,  that 
where  there  is  but  one  witness,  he  can  prove  the  deed  for  re- 
gistration. The  statute,  it  is  true,  in  giving  the  form  of  the 
probate,  requires  the  witness  to  swear  that  the  deed  was  exe- 
cuted in  his  presence,  and  that  of  the  other  subscribing  witnes- 
ses, but  that  can  only  apply  where  there  are  more  witnesses 
than  one,  and  all  attesting  ihe  paper  at  the  same  time — other- 
wise, three  witnesses,  not  attesting  at  the  same  time,  could  not 
probate  the  deed  for  registration.  The  case  referred  to  in  5th 
Porter,  413,  has  been  modified  if  not  overruled  by  Bradford  v. 
Dawson,  2  Alabama  Rep.  203. 

By  the  levy,  the  sheriff  was  lawfully  possessed  of  such  in- 
terest as  Hoyt  had  in  the  property,  and  il  the  possession  pre- 
vented him  from  being  a  trespasser  in  the  first  instance,  he  be- 
came so  on  his  refusal  to  deliver  the  slaves  on  the  demand  of 
the  mortgagees,  and  trover  will  therefore  lie  for  the  value  of  the 
property. 

ORMOND,  J. — We  are  first  to  inquire  whether  the  act  of 
1828,  [Aik.  Dig.  208,  §5,]  applies  to  such  an  instrument  as  this? 
Its  language  is,  "  all  deeds  and  conveyances  of  personal  pro- 
perty in  trust  to  secure  any  debt  or  debts,  shall  be  recorded 
in  the  office  of  the  Clerk  of  the  County  Court  of  the  county, 
wherein  the  person  making  such  deed  or  conveyance  shall  re- 
side, within  thirty  days,  or  else  the  same  shall  be  void  against 
creditors  and  subsequent  purchasers,  without  notice,"  &c.  We 
think  the  language  employed  sufficiently  broad  to  cover  a 
mortgage  of  personal  property.  Previous  to  the  passage  of 
this  act,  deeds  of  this  description  were  required  to  be  recorded 
in  open  Court,  within  twelve  months  after  their  execution,and 
no  reason  can  be  assigned  for  making  the  change  effected  by 
this  act  in  reference  to  deeds  of  trust  which  will  not  apply 
equally  to  mortgages.  The  Legislature  no  doubt  supposed 
that  the  general  terms  employed  of  "  deeds  and  conveyances," 
would  embrace  all  cases  in  which  property  was  conveyed  up- 
on a  condition,  and  such  being  the  evident  intention,  and,  it 
may  be  added,  the  practice,  under  this  law,  such  must  be  its 
effect. 

2.  The  question  whether,  where  there  is  but  one  witness  to 
a  deed  of  trust  or  mortgage,  it  can  be  recorded  on  the  proof  of 
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its  execution  by  the  witness  is  one  of  more  difficulty.  The 
language  of  the  act  is,  "such  deeds  and  conveyances  of  per- 
sonal estate  shall  be  proved  or  acknowledged  as  deeds  and 
conveyances  of  real  estate."  [Aik.  Dig.  208,  §7.]  The  refe- 
rence for  the  mode  or  manner  of  proving  the  deed  in  order  to 
its  registration,  is  to  the  mode  provided  by  law  for  the  proof  of 
deeds  conveying  land. 

The  first  act  on  the  subject  passed  in  lS03,[Aik.Dig.  88,  §1.] 
declares  that  if  the  deed  be  proved  by  one  or  more  of  the  sub- 
scribing witnesses  to  it,  or  acknowledged  by  the  grantor,  be- 
fore one  of  the  Judges  of  the  Superior,  or  Justice  of  the  County 
Court,  and  such  proof  or  acknowledgement,  be^certified  on  the 
deed,  that  it  shall  be  received  as  evidence,  &c. 

The  third  section  provides  for  the  manner  of  probate  where 
the  parties  are  out  of  the  State,  and  uses  the  term  witness,  in 
the  singular  number. 

In  1812,  an  act  was  passed  giving  the  form  of  the  certificate 
of  the  probate — the  portion  material  to  this  mquiry  is  to  the 
following  effect :  "  Personally  appeared  the  above  named  E. 
F.,  one  of  the  subscribing  witnesses  to  the  above  deed,  who, 
being  first  duly  sworn,  deposeth  and  saith,  that  he  saw  the 
above  named  A.  B.  whose  name  is  subscribed  thereto,  sign, 
seal  and  deliver  the  same  to  the  said  C.  D.  that  he,  this  depo- 
nent, subscribed  his  name  as  a  witness  thereto  in  the  presence 
of  the  said  A.  B.  and  that  he  saw  the  other  subscribing  witness 
(or  witnesses,  naming  them,  as  the  case  may  be,)  sign  the 
same  in  the  presence  of  the  said  A.  B.  and  in  the  presence  of 
each  other,  on  the  day  and  year  therein  named." 

Subsequent  enactments  authorized  the  proof,  or  acknow- 
ledgement, to  be  taken  by  the  Clerks  of  the  Circuit  and  Coun- 
ty Courts,  or  two  Justices  of  the  Peace,  and  finally  by  a  single 
Justice. 

There  is  no  statute  which  requires  a  deed  to  be  attested  by 
two  or  more  witnesses  to  give  it  validity,  or  indeed  that  it 
should  be  witnessed  at  all.  In  the  case  of  Fipps  v.  McGehee, 
[5  Porter,  413,]  this  Court  held  that  the  form  required  by  the 
statute  must  be  pursued  substantially,  and  that  the  probate  of 
a  deed  by  one  witness,  that  he  saw  the  deed  signed  and  dehv- 
ered,  without  also  stating  that  he  saw  the  other  witnesses 
60 
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"  sign  the  same  in  the  presence  of  the  maker,  and  in  the  pre- 
sence of  each  other,"  was  defective.  This  it  will  be  observed 
was  a  deed  conveying  land  to  which  there  was  more  than  one 
attesting  witness  and  in  my  opinion  the  case  determines  noth- 
ing more,  than  where  there  are  more  witnesses  than  one,  the 
form  of  the  statute  must  be  pnrsued.  I  think  the  whole  ob- 
ject of  the  form  was  to  prodnce  uniformity  in  the  certificate  of 
probate.  That  the  Legislature  supposed  a  deed  would  be  ad- 
mitted to  probate  where  there  was  but  one  witness,  is  shown 
by  the  third  section,  which  expressly  gives  the  power  to  one 
witness,  where  the  witness  resides  out  of  the  State,  and  it 
would  be  difficult  to  assign  a  reason  for  admitting  a  deed  to 
probate,  on  the  oath  of  one  witness  out  of  the  State,  which 
would  not  apply  wathin  the  State. 

But  be  the  law  as  it  may  in  reference  to  deeds  conveying 
land,  as  it  respects  deeds  for  personal  propert5'',  the  majority  of 
the  Court  entertain  no  doubt  that,  where  there  is  but  one  wit- 
ness to  the  deed,  it  can  be  recorded  on  proof  of  its  execution 
by  him.  The  meaning  of  the  Legislature,  that  these  deeds 
"shall  be  proved,  or  acknowledged,  as  deeds  and  conveyances 
of  real  estate,"  evidently  relates  to  the  mode  and  manner  of 
the  proof,  and  the  officers  before  whom  it  shall  be  made.  The 
whole  object  of  putting  such  a  deed  on  record,  is  for  the  pur- 
pose of  notice  ;  it  accomplishes  nothing  else,  as  was  held  by 
this  Court  in  the  case  of  Bradford  &  Dawson  v.  Campbell,  [2 
Ala.  Rep.  203.J  The  certificate  of  probate  is  not  evidence  of 
the  execution  of  the  deed,  and  it  would  have  been  a  strange 
absurdity  if  the  Legislature  had  required  higher  evidence  of 
the  execution  of  the  deed,  to  place  it  on  the  record  of  the 
Coimty  Court,  for  the  purpose  of  notice  merely,  than  would 
be  required  to  give  the  deed  validity  when  offered  in  evidence 
in  a  Court  of  justice. 

The  mortgage  in  this  case  was  made  to  secure  the  mortga- 
gees against  liability  as  sureties  of  the  mortgagor,  on  three 
notes,  falling  due  at  different  periods  of  time,  and  stipulates 
that  the  mortgagor  shall  retain  the  possession  of  the  slaves 
mortgaged  until  default  be  made — that  when  a  default  hap- 
pened, by  a  failure  to  pay  either  of  the  notes  at  maturity,  the 
mortgagees  might  seize  and  sell  a  sufficiency  of  the  property 
to  pay  the  amount  then  due.     As  the  possession  of  the  mort- 
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gagor  was  consistent  with  the  terms  of  the  deed,  no  presmnp- 
tion  of  fraud  arises  from  the  mere  fact  bf  the  possession  re- 
maining with  him  after  the  execution  of  the  deed,  unless  swch 
possession  continues  after  the  happening  of  tlie  Jast  default,  by 
the  failure  to  pay  the  last  note,  then  such  possession  would 
doubtless  be  a  badge  of  fraud.  We  do  not  think  the  permis- 
sion by  the  mortgagees  to  the  mortgagor  t(j  retain  the  posses- 
sion after  the  liappening  of  the  first  and  second  defaults,  would 
subject  tlie  property  to  sale  by  execution,  at  the  instance  of  a 
third  person,  because  such  permission  could  work  injury  to  no 
one  but  themselves,  and  not  being  inconsistent  with  the  deed^ 
would  not  be  a  badge  of  fraud. 

If  a  default  was  proved  by  the  omission  of  Hoyt,  the  mort- 
gagor, to  pay  the  first  note  to  the  Bank,  which  fell  due  on  the 
.1st  June,  1838,  then,  as  the  mortgagees  were  entitled  to  the 
possession  of  the  slaves,  to  sell  for  such  default,  the  demand  by 
them  of  the  sheriff,  put  an  end  to  his  right  to  retain  them  un- 
der the  levy,  conceding  that  his  levy  was  not  a  trespass.  If 
no  defalcation  was  proved,  then,  according  to  the  previous  de- 
cision of  this  Court,  the  right  to  the  possession,  which,  on  that 
hypothesis,  would  be  in  Hoyt,  was  such  an  interest  as  could 
be  sold  under  execution.  [See  the  case  of  Williams  &.  Battle 
V.  Jones,  2  Ala.  Rep.  314,  and  the  previous  decisions  of  this 
Court  on  which  it  was  founded.] 

This  case  was  argued  here,  and  from  what  appears  in  the 
record  in  the  Court  below,  as  if  the  mere  fact  that  the  first 
note  was  due  when  the  levy  and  sale  was  made,  was  evidence 
that  a  default  existed  at  that  time.  That  could  only  happen 
by  a  failure  to  pay  the  note — whether  it  was  paid  or  not,  we 
are  not  informed  by  the  record.  If  any  presumption  could  be 
indulged,  it  would  rather  be  that  the  note  was  discharged. 
At  all  events,  it  devolved  on  the  plaintiffs  to  prove  a  default 
affirmatively,  otherwise  they  showed  no  right  to  the  possession 
of  the  slaves. 

It  results  from  this  view,  that  the  charge  of  the  Court,  that 
the  right  to  the  property  vested  in  the  plaintiffs  by  the  perfec- 
tion of  the  deed,  leaving  no  interest  in  the  property  subject  to 
the  execution  of  the  defendant,  was  erroneous,  and  for  that 
cause,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 
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As  this  cause  goes  back  for  a  new  trial,  it  is  proper  to  say 
that  we  have  taken  no  notice  of  the  fact,  that  the  slaves  were 
removed  from  Montgomery  lo  Mobile,  because  no  point  was 
made,  in  argument,  in  reference  to  it,  or  the  act  requiring 
property  so  incumbered  to  be  recorded  in  the  county  to  which 
it  is  taken,  and  which,  indeed,  from  the  appearance  of  the  re- 
cord, was  done  in  this  case. 

COLLIER,  C.  J. — It  is  not  essential  to  the  validity  of  a 
deed  that  it  should  be  attested  by  witnesses,  but  lo  authorize 
its  registration  on  the  proof  of  a  subscribing  witness,  it  should 
appear  to  have  been  attested  by  at  least  two.  This  I  think 
apparent  as  it  respects  a  conveyance  of  realty,  from  the  acts  of 
1803  and  1812,  [Aik.  Dig.  88-9,]— and  the  act  of  1828  de- 
clares, that  "  deeds  and  conveyances  of  personal  estate  shall  be 
proved,  or  acknowledged,  as  deeds  and  conveyances  of  real 
estate."  [Aik.  Dig.  208.]  The  registration  of  deeds,  upon 
the  acknowledgement  of  the  grantor,  is  expressly  authorized, 
whether  their  execution  be  attested  by  witnesses  or  not.  [See 
Fipps  V.  McGehee  et  al,  5  Porter's  Rep.  413.] 

The  conclusion  expressed,  seems  to  me  to  result  from  the 
consideration  that  our  registry  acts  are  introductive  of  a  new 
rule  of  law,  and  a  party  who  would  avail  himself  of  them, 
must  bring  himself  substantially  within  their  provisions. — 
Hence,  I  dissent  from  so  much  of  the  opinion  of  the  Court 
as  ascertains  the  law  to  be  different  from  what  I  have  stated. 
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CHAMBERS  et  al  v.  MAULDIN  et  al. 

1.  A  subsequent  incumbrancer  is  not  bound  to  pay  off  prior  liens,  to  entitle  bim  to 
sell  the  property  to  pay  his  debt ;  but  it  is  competent  for  him  to  go  into  Chance- 
ry to  coerce  a  sale,  and  after  the  payment  of  such  liens,  obtain  whatever  balance 
may  remain. 

2.  It  is  competent  for  a  Court  of  Equity,  under  some  circumrtances,  to  remove  one 
trustee  and  appoint  another  in  his  stead. 

3.  Semble — Where  property  is  conveyed  in  trust,  with  a  power  of  sale,  the  direc- 
tions of  the  deed  as  to  the  manner  of  the  sale  must  be  pursued. 

4.  The  powers  of  a  trustee  over  the  trust  property  depend  upon  the  nature  of  the 
trust  and  the  terms  employed  in  its  creation  ;  and  if  not  restricted,  a  trustee  with 
a  power  of  sale,  may  maintain  detinue  to  recover  the  possession  of  personal  pro- 
perty, and  cannot,  under  ordinary  circumstances,  resort  to  Chancery  for  that 
purpo!<e. 

5.  The  grantor  of  slaves  conveyed  by  deed,  in  trust  for  the  payment  of  a  debt, 
with  a  power  of  sale,  is  not  liable  for  hire  so  long  as  be  is  permitted  to  retain 
their  possession  ;  but  if  he  transfer  the  possession  to  a  third  person,  that  person, 
after  a  demand  of  him  by  the  trustee  entitled  to  the  possession,  will  be  account- 
able for  hire. 

6.  Where  a  cestui  que  trust  takes  possession  of  slaves  conveyed  for  the  security  of 
a  debt  due,  he  becomes  liable  to  account  for  their  hire  ;  but  where  one  purcha- 
ses  the  interest  both  of  the  grantor  and  cestui  giue  {ru8^,  and  acquires  the  pos- 
session, he  may  elect  to  hold  under  the  grantor;  and  thus  avoid  the  payment  of 
hire  accruing  previous  |o  the  time  he  was  called  on  by  a  junior  incumbrancer,  to 
direct  a  sale  under  his  deed. 

In  June,  1839,  the  defendants  in  error  filed  their  bill  in  the 
Chancery  Court  at  Mobile,  for  an  injunction,  and  the  settle- 
ment of  the  priority  of  certain  deeds  of  trust,  executed  by  Piatt 
Stout,  in  which  the  parties  were  respectively  interested.  The 
record  is  voluminous,  and  it  will  be  quite  sufficient  to  the  un- 
derstanding of  the  points  here  considered,  to  make  a  condensed 
statement  of  the  facts  as  they  may  bo  gathered  from  the  bill, 
answers  and  report  of  the  Master. 

On  the  13th  December,  1S3S,  Piatt  Stout  conveyed  to  Maul- 
din  three  negroes,  to  wit :  Henry,  Milley  and  Hannah,  as  also 
certain  lands,  particularly  described  ;  in  trust,  to  secure  to  Al- 
exander Sledge  the  sum  of  one  thousand  dollars,  which  be- 
came due  on  the  twenty-first  of  July  preceding.  On  the  12th 
April,  1837,  Stout  conveyed  to  Aikin  &  Files,  ihc  slaves  Henry 
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and  Milley,  in  trust,  to  secure  to  Thos.  E.  Tarlt  the  payment  of 
sixteen  hundred  and  twenty-nine  dollars  and  twenty-five  cents. 

Stout,  on  the  4th  April,  1839,  sold  and  conveyed  to  Cham- 
bers his  reversionary  interest  in  the  three  slaves  embraced  in 
the  deeds  of  trust  above  recited  ;  and  on  the  27th  of  the  same 
month,  Tartt  sold  and  endorsed  to  Chambers  four  promissory 
notes,  amounting  in  the  aggregate  to  the  sum  of  eight  hundred 
and  twenty-nine  dollars  and  twenty-five  cents,  being  the  resi- 
due of  the  debt  unpaid,  which  was  intended  to  be  secured  by 
the  deed  of  trust  of  April,  1837.  At  the  time  of  the  indorse- 
ment of  the  promissory  notes,  they,  together  with  the  d«eed  of 
trust  were  delivered  to  the  indorsee. 

The  terms  of  the  deed  to  Mauidin,  for  the  benefit  of  Sledge, 
authorizing  a  sale  of  the  slaves  on  the  failure  of  Stout  to  pay 
the  debt  intended  to  be  secured,  the  trustee  advertised  a  sale 
in  obedience  to  its  requirements;  but  before  the  day  of  sale  ar- 
rived, Chambers  had  obtained  possession  of  Milley,  and  was 
proceeding  to  sell  the  slaves  through  the  agency  of  one  or  both 
the  trustees  hi  the  deed  for  Tartt's  benefit,  without  any  notice 
whatever,  under  the  pretence  that  he  had  all  the  interest  of 
Stout  and  Tartt,  and  could  dispose  of  them  at  pleasure.  To 
restrain  such  a  sale,  was  the  object  and  efiect  of  the  injunc- 
tion. 

The  decree  declares,  that  Hannah  did  not  pass  to  Chambers, 
in  virtue  of  any  of  the  deeds  under  which  he  claims,  and  that 
she  is  subject  to  sale  under  the  deed  of  Stout  to  Mauidin,  for 
Sledges  security— that  the  proceeds  of  the  sale  of  the  two  oth- 
er slaves  must  be  applied,  first,  to  the  satisfaction  of  the  debt 
secured  by  the  deed  in  favor  of  Tartt,  and  the  balance,  if  any, 
must  be  appropriated  to  the  payment  of  what  may  be  due  to 
Sledge.  The  priorities  of  the  two  deeds  of  trust  being  thus  es- 
tablished, it  was  adjudged  that,  should  the  claims  of  the  defen- 
dants conflict,  the  same  may  be  adjusted  by  cross  bill,  to  be 
filed  for  that  purpose :  furlher,  that  it  be  ;-eferred  to  the  Mas- 
ter to  take  and  state  an  account  between  the  parties,  and  to 
ascertain  and  report  the  respective  debts  due,  and  owing,  and 
secured  by  the  two  deeds  of  trust  aforesaid  ;  and  also  the  value 
of  the  hire  of  each  of  the  slaves,  from  the  time  the  plaintiff 
made  the  demand  to  the  present  time. 

Under  this  reference  a  report  was  made,  stating  with  partic- 
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ularily  the  amount  due  to  Chambers,  as  the  assignee  of  Tartt, 
as  well  as  the  amount  due  to  Sledge.  The  Master  also  report- 
ed the  value  of  the  hire  of  Henry,  Milley  and  Hannah  respec- 
tively, from  the  time  the  complainant's  bill  was  filed,  there  be- 
ing no  proof  of  a  demand  previously.  This  report  was  con- 
firmed without  exception. 

Referritig  to  the  decree  which  settles  the  rights  of  the  par- 
ties, the  final  action  of  the  Court  upon  the  report  proceeds  as 
follows,  viz :  "  That  the  value  of  the  hire  of  the  slaves,  as  re- 
ported by  the  Master,  be  credited  as  a  payment  pro  tanio  of 
the  debt  secured  by  the  deed  of  trust  from  Stout  to  Aikin  & 
Files,  for  the  benefit  of  Tartt.  And  that  the  Master  sell  the 
said  slaves  for  cash,  to  the  highest  bidder,  at  public  auction, 
after  having  duly  advertised  the  same,  in  manner  as  required 
of  the  sheriff  of  Mobile  county  in  the  sale  of  personal  property 
under  execution  ;  and  that  he  apply  the  money  arising  from 
the  sale  toward  the  payment  of  the  debts  of  the  complainant 
and  defendant,  according  to  their  respective  rights  and  priori- 
ties, as  settled  by  the  former  decree  ;  and  that  the  surplus,  if 
any,  after  paying  the  costs,  to  pay  over  to  Stout ;  and  if  there 
be  no  surplus,  then  he  is  to  retain  the  costs  out  of  the  money 
which  was  to  be  applied  to  the  defendant's  debt." 

To  revise  the  decree  of  the  Chancellor  a  writ  of  error  has 
been  sued  to  this  Court. 

Campbell,  for  the  plaintiffs  in  error.  It  is  not  pretended 
that  there  is  any  fraud  on  the  part  of  Aikin  &  Files,  as  trustees 
under  the  deed  for  Tartt ;  a  Court  of  Equity  therefore  is  not 
authorized  to  interfere  with  the  legal  rights  wliich  it  confers. 
The  only  equity  of  which  the  complainants  could  avail  them- 
selves is,  to  pay  off  the  incumbrance  of  Tartt ;  but  they  have 
no  right  to  force  the  parties  to  a,  sale,  contrary  to  the  terms  of 
the  deed.  [1  Paige's  Rep.  284.]  Had  it  been  shown  that  the 
trustees  were  guilty  of  a  fraud,  the  power  to  sell  might  have 
been  taken  from  them,  or  its  exercise  controlled  by  the  Court. 

Chambers  is  improperly  charged  by  the  decree  with  the  hire 
of  slaves  not  in  his  possession,  as  well  as  with  the  hire  of  Han- 
nah, who  is  not  embraced  by  the  deed  from  Stout,  for  the  ben- 
efit of  Tartt.  True,  by  the  purchase  of  the  residuary  interest 
of  Siout,  Chambers  acquired  the  right  to  redeem  that  slave 
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from  the  deed  of  trust  for  Sledge,  but  upon  no  principle  of  law, 
can  the  value  of  her  hire  be  deducted  as  a  payment /?ro  tanto 
from  the  sum  for  the  payment  of  which  the  other  slaves  are 
held  in  trust.  Chambers  was  not  accountable  for  the  hire  of 
Hannah  as  a  cestui  que  trust,  or  assignee,  for  she  was  not 
conveyed  by  the  deed  under  which  he  claimed. 

Chancery  will  not  enforce  a  claim  for  rent  in  favor  of  a  mort- 
gagee who  has  the  legal  title.  If  he  wishes  to  receive  the  rent 
he  may  make  an  entry.  In  the  present  case,  if  the  hire  of 
Hannah  was  required  for  the  satisfaction  of  Sledges  demand, 
the  legal  right  should  have  been  enforced.  [1  Jacobs  &  W. ; 
Rep.  647. J  We  have  no  statute  in  this  State  which  interferes 
with  the  legal  remedy  of  the  mortgagee  in  such  cases,  and  the 
English  law  will  of  course  apply.  [2  Paige's  Rep.  5Sf) ;  5 
Paige's  Rep.  38  ;  1  Powell  on  Mortgages,  298,  rjo/e.]  It  will 
follow  from  what  has  been  said,  that  Chambers  is  not  liable  to 
Sledge  for  any  part  of  the  hire,  even  if  he  had,  and  still  enjoys, 
the  uninterrupted  possession  of  all  the  slaves. 

Lesesne,  for  the  defendant.  The  bill  charges,  and  the  an- 
swers of  Chambers  and  Stout  admit,  that  the  former  had  pos- 
session of  all  the  slaves  in  question  on  the  day  previous  to  the 
filing  of  the  bill;  and  he  cannot  be  permitted  to  avoid  the  pay- 
ment of  hire,  by  showing  that  he  permitted  Stout  to  enjoy  the 
benefit  of  their  services  without  an  equivalent,  any  more  than 
if  he  had  stipulated  for,  and  actually  received,  a  compensation 
for  their  labor.  [Cooper's  Jus.  and  notes,  400 ;  Chapman  v. 
Tanner,  1  Vern.  Rep.  269  ;  Cropping  v.  Cook,  id.  270  ;  Coote 
on  Mortgages,  558  and  cases  there  cited. 

It  cannot  be  admitted  that  Chambers,  as  the  purchaser  from 
Stout,  occupied  the  position  of  a  mortgagor  in  possession,  and  . 
consequently  is  not  chargeable  with  hire.  This  is  a  special-.^ 
provision  in  favor  of  mortgagors ;  but  does  not  extend  to  a 
grantor  in  a  deed  of  trust,  after  default  in  the  payment  of  the 
debt  intended  to  be  secured,  where  the  trustee  is  authorized  to 
to  take  possession  of  the  trust  estate.  [Lewin  on  Trusts,  &c. 
87.]  If  Stout  had  retained  the  possession,  Mauldin,  as  the 
trustee  for  Sledge,  might  have  maintained  detinue  against  him, 
and  the  measure  of  the  recovery  would  have  been  the  value 
of  the  slaves  with  their  hires.     It  is  needless  to  add  more  on 
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this  point — the  proof  of  demand  of  Chambers  is  perfectly  con- 
clusive. 

As  to  the  slave  Milley,  Chambers*  possession  commenced 
on  the  4th  April,  1839,  when  he  purchased  Stout's  interest. 
In  respect  to  Hannah,  though  he  did  not  claim  her  under  his 
contract  with  Tartt,  yet  he  held  her  in  virtue  of  his  purchase 
from  Stout,  and  is  liable  to  account  for  her  hire  in  the  same 
manner,  and  to  the  same  extent,  as  Stout  would  have  been, 
had  he  never  sold  to  him  his  right  to  redeem  her. 

The  purchase  of  Tartt's  interest  can't  place  Chambers  in  a 
more  favorable  position ;  it  merely  invests  him  with  the  rights 
of  Tartt,  and  made  him  liable  to  Stout  in  the  same  manner 
that  Tartt  was ;  and  a§  Tartt,  had  he  taken  possession  of  Hen- 
ry and  Milley,  would  have  been  compelled  to  account  for  their 
hire  to  his  grantor,  the  obligation  to  account  rests  upon  Cham- 
bers. 

The  idea  that  the  complainant's  only  equity  is  to  redeem  the 
slaves  from  the  lien  of  Tartt's  deed  cannot  be  maintained,  and 
requires  no  refutation. 

COLLIER,  C.  J. — 1.  The  adjustment  of  priority  of  lien  be- 
tween incumbrancers,  and  the  appropriation  of  the  proceeds  of 
the  property  in  dispute,  is  an  acknowledged  subject  of  equity 
jurisdiction.  And  although  there  may  be  no  controversy  as 
between  the  parties  which  Shall  be  preferred  in  the  order  of 
payment,  it  is  competent  for  a  subsequent  incumbrancer  to  go 
into  Cnancery  to  coerce  a  sale,  and  after  the  payment  of  prior 
liens,  to  obtain  whatever  balance  may  remain.  True,  if  so  in- 
clined, he  may  purchase  of  the  preferred  creditors  their  de- 
mands, and  thus  Require  the  right  to  control  the  securities 
which  they  held ;  yet,  this  is  not  the  only  course  by  which  he 
can  avail  himself  of  his  lien.  If  it  was,  he  might  lose  all  ben- 
efit of  it,  for  the  want  of  money  or  credit,  though  the  object 
was  adequate  in  value  to  the  payment  of  all  the  debts,  which 
it  was  conveyed  to  secure. 

The  case  of  the  Western  Insurance  Company  v.  Eagle  Fire 
Insurance  Company,  [1  Paige's  Rep.  284,]  does  not  lead  to  a 
different  conclusion.  There  a  mortgagee  of  certain  premises 
filed  a  bill  against  a  prior  mortgagee  of  the  same  premises, 
praying  that  the  mortgaged  property  might  be  sold,  subject  to 
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the  incumbrance  of  the  elder  mortgage ;  or  that  the  complain- 
ant might  be  permitted  to  redeem  the  prior  mortgage  ;  or  that 
the  whole  interest  in  the  mortgaged  premises  might  be  sold, 
and  the  amount  due  to  the  complainants  paid  out  of  the  pro- 
ceeds of  such  sale,  after  satisfying  the  prior  mortgage.  To  so 
much  of  the  relief  prayed  as  sought  a  decree  for  the  sale  of  the 
premises  a  demurrer  was  filed,  on  the  ground  that  such  a  de- 
cree would  give  to  the  complainant,  in  the  capacity  of  subse- 
quent mortgagee,  an  undue  control  over  the  prior  security  of 
the  defendant.  The  Chancellor  said,  "  The  usual  decree  in 
■cases  of  this  kind,  in  England,  where  strict  foreclosures  are 
still  in  use,  is,  that  the  complainants  be  permitted  to  redeem 
the  prior  incumbrances,  that  the  junior. incumbrancers  redeem 
in  course  or  be  foreclosed  ;  and  if  the  complainants  are  not  en- 
titled to  a  decree  to  sell  the  whole  estate,  and  pay  the  prior  in- 
cumbrancers out  of  the  same,  they  are  at  least  entitled  to  re- 
deem, and  then  sell  the  whole  estate  for  the  purpose  of  obtain- 
ing the  redemption  money,  as  well  as  to  satisfy  their  own  in- 
cumbrance. And  if  the  prior  mortgagees  will  not  consent  to  a 
sale,  or  the  amount  of  their  incumbrances  is  not  yet  due,  I  do 
not  at  present  perceive  any  vaUd  objection  to  a  decree  for  a 
sale  of  the  equity  of  the  redemption,  subject  to  their  mortgages, 
leaving  the  purchaser  to  pay  the  same  as  they  become  due,  or 
whenever  the  prior  mortgagees  think  proper  to  enforce  their 
lien  upon  the  premises."  These  'remsirks,  so  far  from  show- 
ing that  the  complainant's  only  equity,  is  to  redeem  the  pro- 
perty conveyed  from  the  lien  of  the  deed  for  the  benefit  of 
Tartt,  tend  rather  to  prove  that  it  is  entirely  competent  to  or- 
der a  sale,  subject  to  the  prior  satisfaction  of  the  debt  intended 
to  be  secured.  No  prejudice  can  result  to  Chambers  from  the 
exercise  of  such  a  jurisdiction,  as  the  Court  might  direct  that 
the  property  be  offered  for  sale,  and  that  the  lowest  bid  receiv- 
ed should  be  the  amount  ascertained  to  be  due  upon  the  notes 
of  Stout  to  Tartt. 

2.  It  is  certainly  competent  under  some  circumstances  for  a 
Court  of  Equity  to  remove  an  old  trustee  and  appoint  anotlier 
in  his  stead.  [Lewin  on  Trusts  and  Trustees,  597,  et  post;  2 
Story's  Eq.  527.]  But  the  bill  in  the  present  case  contains  no 
allegation  against  the.  trustees  in  the  deed  for  the  benefit  of 
Tartt,  nor  is  there  any  thing  in  the  record  to  show  that  they 
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have  not  acted  with  entire  propriety,  or  that  they  are  unfit 
persons  to  execute  the  trust. 

•  In  Greenleaf  V.  Queen  et  al,  [1  Pet.  Rep.  138,]  it  was  held, 
that  where  a  deed  conveys  property  in  trust,  to  be  sold  for  the 
benefit  of  a  creditor  of  the  grantor,  the  trustee  must  conform  to 
the  mode  of  sale  pointed  out  by  the  deed;  that  this  was  the 
test  of  value  which  the  grantor  thought  proper  to  require  ;  and 
it  was  not  competent  to  the  trustee  to  establish  any  other,  al- 
though by  doing  so,  he  might  in  reality  promote  the  interest  of 
those  for  whom  he  acted.  We  merely  cite  this  case  to  show 
how  strict  the  law  is,  in  enjoining  upon  the  trustee  a  conformi- 
ty to  the  requisitions  of  the  deed.  We  will  not  undertake  to 
determine,  (as  it  will  be  hereafter  seen  to  be  unimportant  to  a 
decision  of  the  cause,)  that  there  is  error  in  the  decree  of  the 
Chancellor  upon  this  point ;  but  we  will  remark,  that  it  would 
be  entirely  regular  to  direct  a  sale  to  be  made  by  the  trustees 
in  the  deed  under  which  Chambers  claims,  according  to  its 
terms,  so  far  as  they  can  be  ascertained. 

3.  Upon  the  execution  of  a  deed  of  trust,  the  legal  estate 
vests  in  the  trustee,  for  the  benefit  of  the  cestui  que  trust,  and 
he  may  defend  the  property  at  law.  [2  Story's  Eq.  241 ;  Wil- 
lis on  Trustees,  123,  et  post ;  Fletcher  on  Estates  of  Trustees, 
2,  3,  5,  9,  16,  23,  40,  72,  75,  80,  82,  85,  88,  91,  101.]  The 
powers  pertaining  to  a  trustee  over  the  trust  property,  depend 
upon  the  nature  of  the  trust  and  the  terms  of  the  instrument  by 
which  it  was  created.  [2  Story's  Eq.  241  ;  Lewin  on  Trusts, 
&c.  234,  412.]  If  not  inhibited  by  the  nature  of  the  trust,  or 
the  instrument  under  which  he  acts,  he  may  reduce  it  into  pos- 
session. [Lewin  on  Trusts,  &c.  295,  412.]  And  while  the 
cestui  que  trust  is  obliged  to  resort  to  equity  for  the  assertion 
or  protection  of  his  equitable  title,  an  action  at  law  may  be 
maintained  in  the  name  of  his  trustee.  "  So  fixed  and  immu- 
table is  this  principle,"  said  to  be,  "that  a  trustee  may  main- 
tain an  ejectment  against  his  own  cestui  que  trusts  [Willis 
on  Trustees,  201,  and  cases  there  cited,] 

If  a  trustee  may  sue  at  law  for  the  recovery  of  real  proper- 
ty, upon  principle,  it  would  seem,  he  might  sustain  an  action 
of  detinue  to  obtain  the  possession  of  personal  property.  This 
being  the  case,  we  cannot  perceive  how  the  trustee  can  be  per- 
mitted to  go  into  equity  against  the  grantor,  or  one  claiming 
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tinder  him,  and  seek  a  decree  for  the  sale  of  personalty,  when 
by  reducing  it  into  possession  he  has  ample  authority  under  the 
deed  to  sell. 

The  slave  Hannah  was  not  embraced  by  the  deed  from  Stout 
for  the  security  of  the  debt  to  Tartt,  nor  does  it  appear  that 
she  was  ever  demanded  of  the  former,  or  was  in  the  posses- 
sion of  Chambers;  and  there  is  an  entire  absence  of  any  alle- 
gation, or  proof,  to  show  that  ample  relief  could  not  be  obtain- 
ed at  law.  Indeed  it  is  difficult  to  conceive  of  any  allegation 
that  would  confer  jurisdiction  upon  Chancery,  in  respect  to 
Hannah,  as  the  act  of  1830,  "To  regulate  proceedings  in  cer- 
tain actions  of  detinue,"  [Aik.  Dig.  263,]  affords  quite  as  am- 
ple protection  to  the  rights  of  Mauidin  or  his  cestui  que  trust, 
as  a  Court  of  Equity  can.  The  record  shows  that  the  lien  of 
the  complainant  upon  this  slave  was  paramount  to  all  other 
claims;  in  fact  it  does  not  appear  that  any  adverse  right  was 
set  up  by  any  one.  Under  these  circumstances  we  are  of 
opinion, that  the  Chancellor  should  not  have  charged  Chambers 
with  her  hire,  or  have  entertained  the  cause  so  far  as  it  relates 
to  her. 

4.  A  mortgagor  remaining  in  possession  by  the  permission 
of  the  motgagee  is  not  bound  to  account  for  rents  and  profits 
although  the  security  is  insufficient ;  unless  they  are  specifical- 
ly pledged.  [Coote  on  Mort.  332.  et  post,  and  555 ;  1  Powell  on 
Mort.  174-7;  3  id.  946,  note;  Ex  parte  Wilson,  2  Ves.  &  B. 
Rep.  252.]  In  the  Bank  of  Ogdensburg  v.  Arnold,  [5  Paige's 
Rep.  38,]  it  was  held,  if  the  whole  amount  secured  by  the 
mortgage  has  become  due,  and  the  mortgaged  premises  are 
not  of  sufficient  value  to  pay  the  debt  and. costs,  the  Court,  up- 
on the  filing  of  the  bill,  may,  upon  due  notice  to  the  defendant, 
appoint  a  receiver  of  the  rents  and  profits  of  the  premises,  or 
otherwise  secure  such  rents  and  profits  for  the  satisfaction  of 
the  debt  and  costs.  But  it  was  said,  where  the  mortgagee  has 
neglected  to  take  a  specific  pledge  of  the  rents  and  profits  of 
the  mortgaged  premises,  for  the  security  of  his  debt  before  it 
becomes  due,  he  has  no  equitable  right  to  the  rents  and  profits  in 
the  meantime  ;  and  in  case  of  the  death  of  the  mortgagor,  his 
judgment  creditors  are  entitled  to  a  preference  in  payment,out 
of  such  rent  and  profits. 

It  has  been  said  that  the  mortgagee  is  the  legal  owner  of  the 
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mortgaged  premises,  and  may  eject  the  mortgagor  without  no- 
tice ;  that  the  latter  is  not  entitled  to  emblements,  nor  is  he  au- 
thorized to  underlet,  and  if  he  does,  the  mortgagee  may  treat 
his  tenant  as  a  trespasser.  [1  Powell  on  Mort.  155;  6,  IGI  ; 
6,  259,  note;  2  id.  429,  note.]  And  the  mortgagee,  by  giving 
notice  to  the  tenant  in  possession,  may  recover  the  rent  then  in 
arrear,  or  which  may  afterwards  accrue.  [1  Powell  on  Mort. 
17-24.]  This  doctrine  was  declared  by  the  Court  of  King's 
Bench,  in  Moss  v.  Gallimore,  [Doug.  Rep.  268,J  where  the 
tenant  held  under  a  lease  made  previous  to  the  execution  of 
the  mortgage. 

But  if  a  mortgagee  take  possession,  he  is  considered  inequi- 
ty, in  some  measure,  in  the  light  of  a  tr^ustee,  and  accountable 
for  thiM)rofits.  [Coote  on  Mort.  320, 368,  556  ;  Reed  v.  Lans- 
dale.  Hard.  Rep.  7 ;  Brainbridge  v.  Owen,  2  J.  J.  Marsh.  Rep. 
465 ;  Whiitick  v.  Kane,  I  Paige's  Rep.  202 ;  Robertson  v. 
Campbell,  2  Call's  Rep.  421 ;  Van  Buren  v.  Olmstead,  5  Paige's 
Rep.  9.]  And  where  slaves  are  taken  possession  of  by  a 
mortgagee,  he  becomes  liable  to  the  mortgagor  for  hire.  [Fen- 
wick  v.  Macey's  ex'rs.  i  Dana's  Rep.  286 :  Wilkins  v.  Sears, 
4  Monr.  Rep.  348.] 

We  have  been  thus  particular  in  stating  the  rules  in  respect 
to  the  rights  and  liabilities  of  mortgagor  and  mortgagee  as  they 
apply  with  all  force  not  only  to  mortgages,  but,  in  analagous 
cases,  where  the  security  is  given  by  deed  of  trust.  To  apply 
them  to  the  case  before  us,  and  it  is  clear  that  Stout  was  not 
chargeable  with  hire,  so  long  as  he  was  permitted  to  retain 
the  possession ;  but  if  he  transferred  the  possession  to  a  third 
person,  under  a  contract  for  the  sale  of  his  reversionary  inter- 
est or  otherwise,  that  person,  after  demand  of  the  slaves  was 
made  of  him  by  the  trustee,  who  was  entitled  to  the  possession, 
would  be  liable  for  hire. 

Chambers,  in  virtue  of  the  assignment  of  Tartt,  became  the 
cestui  que  trust  of  the  property  which  was  conveyed  for  the 
security  of  his  assignor,  and  was  fully  substituted  to  his  rights. 
If  Tartt  had  taken  possession  of  the  slaves,  he  would  have  been 
accountable  to  Stout  for  hire,  and  to  that  extent  would  his  lien 
have  been  extinguished.  But  Chambers'  [possession  may  be 
referred  both  to  his  purchase  from  Stout  and  the  assignment 
by  Tartt ;  and  as  a  ptirchaser  he  is  not  liable  for  hire  previous 
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to  the  time  he  may  have  been  called  on  to  direct  a  sale  under 
his  deed,  or  some  equivalent  step  was  taken  by  the  junior  in- 
cumbrancer. Whenevef  this  was  done,  the  hire  thereafter  ac- 
cruing, would  be  a  charge  upon  him,  and  go  in  satisfaction  of 
the  deht  of  which  he  was  assignee. 

It  does  not  appear  that  Chambers  had  the  possession  of  both 
the  slaves  embraced  in  the  deed  for  Tartt's  benefit.  Mil  ley 
alone  was  in  his  possession,  while  Henry  remained  with  Stout. 
There  is  then  no  pretence  for  charging  him  with  the  hire  ex- 
cept as  to  Milley.  The  decree  of  the  Chancellor  in  this  partic- 
ular, can  only  be  sustained  upon  the  legal  hypothesis,  that  as 
Stout's  possession  was  acquiesced  in  by  Chambers,  it  shall  be 
considered  as  his  own.  We  know  of  no  warrant  for  such  a 
conclusion.  4( 

5.  No  question  was  raised  in  the  argument  as  to  the  priori- 
ty of  the  lien  of  Tartt's  deed.  The  decree  was  rendered  by 
the  Court  of  Chancery,  under  ihe  impression  it  was  sufficiently 
shown  by  the  answers,  that  Sledge  was  informed  of  its  execu- 
tion when  he  received  his  security  from  Stout.  It  is  stated  in 
the  answer  of  Aikip,  a  trustee  in  Tartt's  deed,  that  within  thir- 
ty days  after  it  was  executed,  he  handed  it  to  the  Clerk  of  the 
proper  County  Court,  duly  proved,  with  directions  to  register 
it ;  but  upon  inquiry  at  the  office,  he  learned  that  it  had  not 
been  recorded,  and  upon  search  it  could  not  be  found  in  file. 
In  addition  to  which,  he,  as  well  as  several  other  of  the  defen- 
dants, state  facts  from  which  an  express  notice  is  inferable. 
Whether  these  answers  are  thus  far  responsive  to  the  bill,  or 
are  evidence,  or  whether  it  would  not  be  safer  to  sustain  the 
answers  by  proof,  we  deem  it  unnecessary  to  consider  at  this 
time. 

For  the  several  errors  particularly  noticed  in  this  opinion, 
the  decree  of  the  Court  of  Chancery  is  revered  and  the  cause 
remanded,  that  it  may  be  disposed  of  according  to  the  princi' 
pies  we  have  laid  down. 
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1.  No  judgment  can  be  rendered  in  an  action  brought  to  recover  a  penalty  by  a 
common  informer,  after  the  repeal  of  the  statute  giving  the  penalty,  unless  some 
special  provision  for  that  purpose  be  made  by  statute. 

2.  The  commencementof  a  suit  for  the  penalty  does  not  give  a  vested  right  to  it, 
but  will  entitle  the  party  so  suing  to  a  preference  over  one  suing  subsequently. 

Error  to  the  County  Court  of  Mobile. 

This  was  a  qui  tarn  action  by  the  defendant  against  the 
plaintiff  in  error,  for  selling  rope  and  bagging  without  inspec- 
tion. 

The  Court  charged  the  jury,  that  if  they  found  the  defen- 
dant guilty  under  the  third  section  of  the  act,  on  which  the  action 
is  founded,  their  verdict  should  be  for  the  plaintiff.  That  the 
repeal  of  this  act  by  the  last  Legislature  could  not  affect  the 
plaintiff's  right — to  which  the  defendant  excepted. 

Various  other  points  were  made  in  the  cause,  which  are  not 
noticed  in  the  opinion  of  the  Court. 

Campbell,  for  plaintiff  in  error,  argued  that  the  repeal  of 
the  statute  was  a  discharge  of  the  action.  [2  N.  H.  Rep,  105; 
1  Gall.  192;  3  Peters,  57;  18  Maine,  109;  I  Breese,  115;  6 
Wend.  526  ;  2  Bailey,  584  ;  1  N.  H.  61 ;  6  Cranch,  329 ;  5  id. 
281  ;  2  Dana,  330.] 

Lesesne  and  Stewart,  contra,  insisted  that  the  right  to  the 
penalty  vested  in  the  informer,  on  the  commencement  of  the 
action.  [5  Bro.  Pari.  Cases,  75  ;  2  Har.  Dig.  509  ;  2  Peters 
Rep.  657;  16  Mass.  330;  2  Conn.  321.] 

That  the  King  cannot  release  the  portion  given  to  the  in- 
former after  action  brought.  [2  Coke,  Q5,  b. ;  Cro.  Eliz.  138 ; 
1  Bac.  Ab  61.] 

That  the  true  distinction  was  between  the  repeal  of  an  act 
affecting  the  remedy,  and  the  repeal  of  one  giving  a  right.     In 
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the  former  case  no  right  is  taken  away,  but  may  be  enforced 
in  somejnode. 

They  insisted  that  the  question  here,  was,  not  what  the  Le- 
gislature might  do,  but  what  it  had  done,  and  that  was,  wheth- 
er, by  construction,  it  can  be  presumed  that  the  Legislature 
meant  to  divest  a  right.  That  a  retrospective  effect  is  never 
given  to  a  law  by  construction.  [2  Shower,  16;  15  Maine, 
134;  7  Johns.  477 ;  4  Ser.  &  R.  401 ;  Breese  Rep.  Sup.  29  ;  3 
Moore  &  Payne,  143.] 

ORMOND,  J. — The  principal  question  in  this  cause  is, 
whether  any  judgment  can  be  rendered  in  an  action  founded 
on  a  penal  statute  after  its  repeal? 

The  counsel  for  the  defendant  in  error,  maintain,  that  by  the 
commencement  of  this  suit,  for  the  penalty  prescribed  by  sta- 
tute, for  selling  rope  and  bagging  without  inspection,  the  de- 
fendant acquired  a  vested  right  in  the  penalty,  which  the  sub- 
sequent repeal  of  the  statute  by  the  Legislature,cannot  deprive 
him  of. 

As  it  is  very  certain  that  vested  rights,  properly  so  called,' 
are  beyond  the  control  of  the  Legislature,  it  becomes  necessa- 
ry to  inquire  on  what  foundation  this  assumption  rests.  It 
will  not  be  contended  that  the  right  which  vests  in  a  common 
informer  to  a  penalty,  for  which  he  has  commenced  a  suit, 
stands  upon  the  same  footing  with  his  right  to  property  acquir- 
ed by  purchase,  or  by  his  labor.  Laws  may  aid  in  protecting 
him  in  the  enjoyment  of  his  property,  or  assist  him  in  reclaim- 
ing it  from  a  wrong  doer,  but  his  right  to  property  thus  ac- 
quired exists  independent  of  written  law,  and  is  beyond  the 
control  of  the  Legislature. 

The  foundation  of  the  claim  to  a  penalty  prescribed  by  law, 
is  derived  entirely  from  the  statute  authorizing  a  judgment  to 
be  rendered  in  favor  of  any  one  who  will  sue  for  it.  This 
claim  is  imperfect  until  a  judgment  is  rendered  for  it,  when  the 
right  to  the  money  becomes  perfect,  or,  in  other  words,  it  be- 
comes an  absolute  vested  right.  Blackstone,  in  the  third  vol- 
ume of  his  Commentaries,  [160,]  places  this  right  on  the  im-  "■ 
plied  contract  supposed  to  be  entered  into  by  each  member  of  ' 
the  society,  to  be  bound  by  its  fundamental  laws.  Without, 
however,  entering  into  any  subtle  speculation  as  to  the  source 
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of  the  power  exercised  by  the  Legislature  in  the  passage  of 
such  laws,  it  is  very  clear  that  a  judgment  obtained  according 
to  the  forms  and  under  the  sanction  of  prescribed  law,  must, 
while  the  society  exists,  be  the  very  highest  evidence  that  the 
debt  or  duty  to  enforce  which  the  judgment  was  rendered,  is 
the  property  of  him  in  whose  favor  it  was  rendered.  It  is  there- 
fore one  of  his  vested  or  absolute  rights  which  the  Legislature 
cannot  control.  It  follows,  necessarily,  that  as  the  right  to  the 
penalty  is  inchoate  until  judgment,  if,  from  any  cause,  no  judg- 
ment can  be  rendered  for  the  penalty,  the  absolute  or  vested 
right  to  it  can  never  exist. 

It  cannot  admit  of  doubt  that  the  Legislature  may,  at  its 
pleasure,  repeal  any  penal  law,  and  it  is  equally  well  settled, 
that  after  such  repeal  no  judgment  can  be  rendered,  eiiher  of 
corporal  punishment  or  pecuniary  fine.  In  the  language  of 
Judge  Marshall,  in  Yeaton  v.  The  United  States,  [5th  Cranch, 
281,]  "  it  has  long  been  settled  on  general  pHnciples,  that  after 
the  expiration  or  repeal  of  a  law,  no  penalty  can  be  enforced 
nor  punishment  inflicted,  for  violations  of  the  law,  committed 
Avhile  it  was  in  force,  unless  some  specific  provision  for  that 
purpose  be  made  by  statute."  To  the  same  efiect  is  the 
Schooner  Rachel  v.  The  United  States,  6  Cranch,  329;  United 
States  V.  Preston,  3  Peters,  57 ;  The  Commonwealth  v.  Welch, 
2  Dana,  330 ;  The  People  v.  Livingston,  6  Wendell,  526  ; 
iLewis  V.  Foster,  1  N.  Hamp.  61. 

Iji  opposition  to  the  view  here  taken,  we  have  been  referred 
to  the  case  of  Cojuch  v.  Jeffries,  [4  Burrows,  2460.]  That  was 
an  action  qui  tarn,  brought  to  recover  the  penalty  for  not  pay- 
ing the  stamp  duties  upon  an  indenture  of  apprenticeship. 
The  plaintiff  obtained  a  verdict,  after  which  an  act  of  Parlia- 
ment was  passed  declaring  that  in  all  cases  where  a  forfeiture 
had  accrued,  if  the  duty  was  paid  by  a  certain  time,  and  the 
indentures  produced  to  be  stamped,  the  offender  should  be  dis- 
charged for  the  penalty.  The  defendant  having  paid  the  duty 
within  the  time,  moved  for  a  rule  against  the  plaintiff  to  res- 
train him  from  entering  up  judgment.  The  Court  held  that  it 
was  not  the  intention  of  Parliament  that  the  act  should  apply 
to  suits  then  in  existence,  but  merely  to  bar  future  actions,  and 
Lord  Mansfield  observed, thattheargument  urged  in  favor  of  the 
63 
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defendant  would  equally  prove,  "that  if  the  judgment  had 
been  signed  and  execution  taken  out,  and  the  money  afterwards 
paid  into  the  stamp  office,  the  levied  money  ought  to  be  re- 
funded." 

In  this  case  it  is  to  be  observed  that  the  law  creating  the  pe- 
nalty was  not  repealed,  but  a  subsequent  act  was  passed  re- 
lieving those  from  the  penalty  who  paid  the  duty  into  the 
stamp  office  by  a  certain  time.  It  was  therefore  a  mere  ques- 
tion of  construction,  as  to  the  meaning  of  the  last  law,  and  the 
Court  very  equitably  at  least,  held  that  it  was  only  intended  to 
bar  future  actions,  after  the  duty  was  paid.  In  a  word,  the 
only  question  presented  to  the  Court  was,  whether  the  last 
law  should  be  retrospective  in  its  character,  or  operate  in  fu- 
ture. It  is  not  perceived  how  this  decision  can  aid  us  in  the 
investigation  of  this  part  of  the  case.  So  far  as  it  may  be  sup- 
posed to  bear  on  the  construction  of  the  repealing  statute,  it 
will  be  hereafter  adverted  to. 

We  have  also  been  referred  to  the  case  of  Grossel  v.  Ogilvie, 
[5  Brown  Pari.  Cases,  75.]  In  that  case,  an  information  had 
been  filed  in  the  Court  of  Exchequer,  in  Scotland,  by  Grossel 
V.  Ogilvie,  upon  a  penal  statute  for  relanding  tobacco,  after  ob- 
taining a  certificate  for  exporting  it  without  being  impelled 
thereto  by  stress  of  weather,  which  was  the  offence  for  which 
the  penalty  was  given.  To  the  information  the  defendant 
pleaded  a  subsequent  act  of  Parliament  of  indemnity,  to  which 
the  prosecutor  demurred.  The  Court  in  Scotland  gave  judg- 
ment on  the  demurrer  for  the  defendant.  On  appeal  to  the 
House  of  Lords  this  judgment  was  reversed  and  judgment  ren- 
dered for  the  King  and  the  informer,  upon  the  ground  that  the 
act  of  indemnity,  pleaded  in  bar  of  the  information,  did  not  em- 
brace the  case  made  by  the  information.  We  cannot  discover 
that  this  case  has  any  application  to  the  one  at  bar — all  that  is 
decided  is,  that  the  act  of  indemnity  of  18  George  2d,  did  not 
release  or  discharge  the  penalties  imposed  by  the  8th  Ann,  c. 
13,  for  relanding  tobacco,  upon  which  a  certificate  had  been 
obtained  for  exportation.  It  was  not  a  question  of  law  as  to 
the  effect  of  a  repeal  of  the  statute,  but  whether  in  point  of 
fact  there  was  such  a  repeal  as  was  alledged. 

It  does  not  militate  against  the  view  here  taken,  that  by  the 
commencement  of  a  suit  an  informer  obtains  a  right  to  the  pe- 
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nalty  against,  or  rather  in  preference  to,  one  suing  subsequent- 
ly for  the  same  penalty,  although  the  laiter  may  firsi  obtain 
judgment.  It  would  open  a  door  to  fraud  and  collusion  were 
it  not  so,  as  it  would  be  in  the  power  of  the  defendant,  by  omit- 
ting to  make  defence  to  the  last  suit,  to  give  the  penalty  to  one 
who  might  be  in  collusion  with  him,  and  thus,  in  effect,  make 
the  law  operate  as  a  penalty  upon  the  party  first  suing. 
When,  therefore,  the  law  gives  the  right  to  sue  for  a  penalty, 
it  must,  ih  the  nature  and  reason  of  the  thing,  be  to  him  who 
first  asserts  his  right  to  it. 

It  is  also  true,  as  urged,  that  the  King  cannot,  by  a  release, 
discharge  the  offender  from  that  portion  of  the  penalty  which 
goes  to  the  informer,  and  this  not  because  he  has  an  absolute 
vested  interest  in  the  penalty,before  judgment,  but  because  his 
right,  though  inchoate  and  contingent,  is  given  by  law,  and 
therefore  not  within  the  control  of  the  King.  Any  control  or 
interference  with  it  by  the  Executive  Magistrate,  would  be 
the  exercise  of  the  odious  power  of  dispensing  with  the  law — 
the  portion  going  to  the  State  he  may  release. 

It  is  further  uged  that  the  repeal  of  a  penal  statute  prevents 
the  rendition  of  judgment  only  in  cases  where  the  entire  penal- 
ty goes  to  the  State.  We  think  this  position  untenable,  both 
on  principle  and  authority.  The  cases  cited  from  5th  and  6th 
Cranch,  were  both  cases  in  which  a  moiety  of  the  penalty 
went  to  the  revenue  officers  of  the  United  States,  making  the 
seizure  under  the  90th  section  of  the  act  to  "  Regulate  the  col- 
lection of  duties  on  imposts  and  tonnage."  [1  Story's  Laws 
U.  S.  655.]  The  case  of  the  United  States  v.  Preston,  [3  Pe- 
ters, 57,]  is  still  stronger.  An  act  of  Congress  empowered  the 
State  of  Louisiana  to  pass  laws  for  disposing  of  such  persons 
of  color  as  should  be  imported  or  brought  into  that  State  con- 
trary to  law.  Pursuant  thereto  the  Slate  passed  a  law  direct- 
ing the  sale  of  all  such  negroes,  and  appropriated  the  proceeds. 
A  seizure  was  made  and  the  negroes  sold  for  a  violation  of  this 
act  of  Congress,  after  which,  and  pending  an  appeal,  to  the  Su- 
preme Court, the  act  of  Congress  was  repealed, and  the  Court  held 
that  the  right  of  the  State  was  extinct.  The  same  principle 
was  decided  in  Lewis  v.  Foster,  1  N.  H.  61  ;  in  the  Common- 
wealth V.  Welch,  2  Dana,  331  ;  and  in  the  People  v.  Livings- 
ton, 6  Wendell,  529  ;  and,  as  we  are  informed,  in  the  case  ci- 
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ted  from  2d  Bailey,  584.     In  all  these  cases  the  right  of  indi- 
viduals came  in  question. 

Nor  is  it  easy  to  perceive  how,  on  principle,  any  other  de- 
cision could  he  made.  It  has  been  shown  that  this  class  of 
rights  is  inchoate,  derived  from,  and  dependent  on,  the  statute 
which  gave  them  birth.  It  is,  in  effect,  a  transfer  by  the  State 
to  one  of  its  members,  of  a  penalty  forfeited  to  the  body  politic 
and  it  is  difficult  to  perceive  upon  what  principle  the  transferee 
dould  enfore  it  when  the  transferror  could  not. 

It  has  been  strenuously  urged  that  the  true  construction  of 
tlie  repealing  statute  is,  that  it  is  not  to  operate  on  suits  actual- 
ly brought,  as  that  would  be  to  give  the  repealing  statute  a  re- 
trospective effect.  The  general  principle  in  regard  to  statutes 
certainly  is,  that  they  are  not,  by  construction,  to  have  a  retro- 
spective effect,  as  has  been  repeatedly  held  by  this  Court,  and 
at  the  present  term.  But  there  is  no  room  for  construction 
here.  The  repealing  statute  (acts  of  1  -30,  '31,)  absolutely,  and 
without  reservation,  puts  an  end  to  the  act  thus  repealed,  and 
as  to  all  penalties  and  forfeitures  created  by  it,  and  not  ascer- 
tained by  judgment,  it  is  as  if  it  never  had  existed.  The  effect 
of  a  reservation,  or  saving,  in  the  repeal  of  a  penal  statute,  as 
to  suits  commenced  under  it,  is  to  continue  the  statute  in  force 
quoad  such  suits. 

To  hold  then  that  this  unqualified  repeal  of  the  act,  was  no 
repeal  as  to  this  case,  would  be  a  palpable  act  of  legislation 
under  the  mask  of  construction.  The  principle  that  no  penalty 
can  be  enforced  after  the  repeal  of  the  statute  creating  it  with- 
out express  provision  to  that  effect  in  the  repealing  statute  is 
recognized  in  all  the  cases  we  have  cited. 

In  the  case  citied  from  4th  Burrows,  2460,  and  already  com*f 
mented  on,  the  penal  statute  was  not  repealed,  and  the  ques- 
tion whether  the  subsequent  statute  relieving  against  the  for- 
fbiture,  applied  to  suits  there  brought,  for  the  penalty  was  one 
of  pure  construction,  with  the  correctness  of  which  we  havB 
no  concern  in  this  case.  It  is  to  be  observed  too,  that  there 
the  informer  had  obtained  a  verdict,  and  nothing  remained  to 
be  done  but  the  mere  formal  act  of  signing  judgment,  and,  as 
Lord  Mansfield  observed,  the  objection  would  apply  with 
equal  force  if  judgment  had  been  formally  entered.  It  was 
doubtless  in  reference  to  these  facts,  that  eminent  Jutlgc  spoke 
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df  the  right  of  an  infofmer  as  a  *' vested  right" — language 
which  could  not  be  appropriately  applied  to  the  mere  com- 
mencement of  a  suit  for  the  penalty. 

Whether  the  obligations  of  good  faith  would  not  require  the 
State  to  refund  money  actually  expended  in  the  prosecution  of 
a  suit  authorized  by  it,  and  to  reimburse  its  citizens  for  costs 
incurred  by  the  repeal  of  the  law,  is  a  question  which  must  be 
addressed,  to  another  forum. 

The  judgment  here  pronounced  is  at  variance  with  the  opin- 
ion of  this  Court  in  the  case  of  Taylor  v.  Rushing,  [i  Stewart, 
160,]  and  in  accordance  with  the  previous  opinion  pronounced 
in  The  State  v.  The  Tombeckbe  Bank,  [I  Stewart,  347.]  In 
the  first  mentioned  case,  it  does  not  appear,  from  the  report  of 
the  case,  that  the  point  arose  in  judgment,  and  the  cases  cited 
from  Cranch  are,  by  the  Court  in  that  case,  attempted  to  be  an- 
swered, by  supposing  that  the  United  States  alone  was  inter- 
ested in  the  penalty.  In  this  the  Court  were  clearly  mistaken. 
The  case  in  2d  Stewart  must  be  overruled. 

Let  the  judgment  be  reversed. 


MARDIS'  Adr's.  v.  SHACKLEFORD. 

1.  A  decIara(ioa  against  an  Atu>rney  at  Law,  commeDcing  in  asaumpsit,  and  al. 
(edging  that  he  undertook  to  collect  sundry  notes  and  accounta,  and  concluding 
that  "contriving to  deceive  and  defraud,"  be  negligently  failed  to  perform  his 
undertaking,  is  not  demurrable  as  being  both  in  asaumpsit  and  case — in  the 
conclusion  unnecessary  terms  are  employed,  but  they  do  not  vitiate  the  decJara* 
tion,  or  change  the  character  of  the  action. 

2.  If  an  attorney  acknowledge  in  writing  that  he  has  notes  belonging  to  J.  S.,  to 
be  applied  to  the  payment  of  the  debts  of  a  firm,  of  which  J.  S.  was  a  member, 
be  is  liable  to  J.  S.  in  an  action  for  money  bad  and  received,  for  such  part  of 
the  notes  as  may  have  been  collected,  and  not  appropritited  to  the  payment  of 
the  creditors  of  the  firm. 

3.  Where  an  Attorney,  by  u  formal  receipt,  or  mere  memoranda,  acknowledges 
that  notes  and  accounts  past  due  are  placed  in  his  hands,  the  presumption  is 
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that  he  received  ihem  for  collection  ;  and  the  legal  effect  of  such  a  writing  is  arj 
undertaking  that  he  will  use  due  diligence  for  thaf  purpose. 

4.  J.  S.  declared  against  the  detendants  for  the  negligence  of  their  intestate  in  fail- 
ing, as  an  Attorney  at  Law,  to  collect  "sundry  notes  and  accounts,"  and  offered 
in  evidence  a  paper  subscribed  by  the  intestate,  which  is  in  these  words — 
"  Notes  sent  Philpot  for  Smith's  horse,  (here  the  notes  are  described,  by  stating 
the  names  of  the  .iiiikers  and  their  amounts.)  "Left  with  me  F.  &  H's.  note 
for  ^70,  due  on  the  1st  January,  1829,  to  bring  suit  on."  Held,  that  this  paper 
unexplained  by  other  proof,  was  irrelevant  and  inadmissible;  but  under  the 
count  for  money  had  and  received,  the  acknowledgement  that  F.  &  H's.  note 
was  left  with  the  intestate  was  admissible  as  a  link  in  the  chain  of  testimony 
necessary  to  show  its  amount,  or  the  plaintiff's  title  to  the  money  collected 
thereon. 

5.  Where  evidence  is  adduced  which  is  pertinent,  but  insufficient,  the  party  against 
whom  it  is  offered,  should  ask  the  Court  to  instruct  the  jury  as  to  the  application 
and  legal  effect  of  the  testimony,  instead  ot  objecting  to  its  admission. 

6.  Where  an  objection  is  made  to  the  admission  of  a  writing,  part  only  of  which  is 
inadmissible,  the  Court  is  not  bound  to  distinguish  between  the  different  paru>, 
but  may  overrule  the  objection  in  toto. 

7.  If  the  subscribing  witness  to  a  bond  be  dead,  proof  of  the  handwriting  of  the 
obligor  is  admissible  to  establish  its  execution. 

8.  An  Attorney  at  Law,  in  whose  hands  notes,  &c.  are  placed  for  collection,  will 
be  individually  liable  for  neglect,  or  for  money  had  and  received,  though  he  give 
notice  that  he  had  afterwards  associated  with  him  a  partner  in  the  practice  of 
his  profession,  who  collected  the  money  ;  unless  the  client  recognized  the  part, 
nership  in  the  transaction  of  his  business. 

9.  The  statute  does  not  require  that  a  claim  against  the  estate  of  a  deceased  per- 
son shall  be  presented  to  all  the  personal  representatives,  where  there  are  mom 
than  one;  nor  does  it  impose  upon  the  creditor  the  necessity  of  presenting  the 
evidence  by  which  the  demand  is  sustained. 

10.  An  Attorney  at  Law  is  only  liable  for  gross  negligence,  which  is  a  question  of 
fact;  and  the  proof  of  it  must  always  vary,  according  to  the  case  stated  in  the 
declaration. 

11.  The  receipts  of  an  Attorney  for  notes,  &c.  for  collection,  do  not  in  themselves 
prove  that  he  is  guilty  of  negligence  ;  but  if  the  receipt  is  of  an  old  date,  and  the 
Attorney  was  informed  of  the  deb'or's  residence,  or  npon  due  inquiry  might 
have  been,  and  did  not  discharge  himself  from  his  engagement  to  collect  the 
debts,  in  the  absence  of  countervailing  proof,  negligence  may  be  inferred. 

12.  The  measure  of  damages  to  which  an  Attorney  is  liable  for  failing  to  perform 
his  undertaking  with  his  client,  is  the  loss  which  has  resulted  from  his  negli- 
gence. 

13.  Where  an  Attorney  gave  his  receipt  for  receipts  which  third  persons  had  given 
for  notes,  &c.,  the  inference  will  be  that  he  undertook  to  supervise  the  collection 
of  the  notes,  &c.,  to  make  settlements  with  the  persons  who  held  them  ;  and  if  he 
neglected  to  perform  that  duty  so  that  injury  resulted,  he  will  be  chargeable. 

14.  An  Attorney  who  collects  money  in  his  professional  character,  is  not  liable  to 
an  action  until  after  demand  ;  but  where  he  has  agreed,  in  advance,  to  pay  over 
money  when  collected  to  the  creditors  of  his  client,  and  fails  to  do  so,  such  under, 
taking  dispenses  with  a  formal  demand. 
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lt>.  The  statute  of  limitatiens  in  favor  of  an  Attorney  who  is  charged  with  uegYu 
gence  in  the  perfurraance  of  a  professional  engag»ineiii,  begins  <o  run  from  the 
time  he  became  liable  to  an  action,  although  the  damage  tnay  not  be  developed, 
or  become  definite,  until  sometime  afterwards.  And  an  Attorney  who  under, 
takes  to  collect  notes  &,c,  by  suit,  must  sue  to  the  first  Court,  to  whirh,  wi.h  rea- 
mnable  diligence,  suit  could  be  brought;  if  he  fails,  he  issuable  immediately. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  assumpsit  by  the  defendant  in  error 
against  the  plaintitfs.  The  declaration  contains  six  counts, 
to  each  of  which  there  was  a  demurrer,  which  was  sustained 
as  to  the  fourth  and  overruled  as  to  the  others.  The  sufficiency 
of  the  third  coimt  alone  is  now  drawn  in  question.  That  coimt 
alledges,  that  m  consideration  of  the  employment  of  the  intes- 
tate as  attorney  and  counsel  to  collect  sundry  notes  and  ac- 
counts, which  are  described,  the  intestate  undertook,  &c.  to 
proceed  without  delay  in  the  collection  of  the  same.  Never- 
theless, the  intestate,  not  regarding  his  promise,  &c.,  but  con- 
triving to  deceive  and  defraud  the  plainiiflf,  did  not,  nor  would 
proceed,  &c.,  but  wholly  failed,  &c.  And  the  intestate,  by  such 
neglect,  has  been  hindered  and  delayed,  &c.  By  reason  where- 
of the  intestate  became  liable,  &c.:  and  being  so  liable,  &.c. 
then  and  there  undertook,  &c. 

On  the  trial,  the  defendants  excepted  to  the  ruling  of  the 
Court ;  the  several  points  of  exception  are  here  shown  in  the 
order  in  which  they  are  presented  in  the  bill  of  exceptions. 

1.  The  Court  permitted  to  be  read  to  the* jury,  notwhhstand- 
ing  the  defendants'  objection,  a  memoranda  in  the  intestate's 
hand-writing  and  subscribed  by  him,  in  which  fourteen  notes 
are  described  as  being  in  his  hands,  to  be  applied  to  the  dis- 
charge of  the  debts  of  Burke,  Shackleford  &  Co.;  but  which 
notes  are  admitted  to  be  the  individual  property  of  ihe  plaintiff. 

2.  The  plaintiff  was  permitted  to  read  to  the  jury  a  writing 
as  follows :  "  Memoranda  of  notes  belonging  to  Jack  Shackle- 
ford,"  describing  them  by  the  names  of  their  payors,  amounts, 
and  when  due;  and  subscribed  by  the  intestate  as  an  Attorney 
at  Law. 

3.  The  plaintiff  was  allowed  to  give  in  evidence  the  follow 
paper,  viz : 

"  Notes  sent  to  Philpot  for  Smith's  horse — 
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Jones  Bailey  and  Sam'l  Acton,        -        -        -        .    jg75  oo 
Wm.  Acton  and  John  Acton,  Sen'r.      -        -        -  24  93 


$99  93 
Left  with  me  F.  &  Hardin's  note  for  870,due  on  the  1st  Jan- 
uary, 1829,  to  bring  suit  on. 

S.  W.  Mardis." 

4.  The  plaintiff  was  allowed  to  read  as  evidence  a  bond 
made  in  his  name,  by  the  intestate  as  an  attorney  in  fact,  upon 
proof  of  the  intestate's  hand-writing,  without  proving  the 
hand-writing  of  the  subscribing  witness,  who  was  dead. 

5.  The  plaintiff  was  permitted  to  adduce  to  the  jury  a  letter 
of  the  intestate,  written  after  he  had  received  the  notes,  &c.  of 
the  plaintiff,  (stating  that  his  partner,  Mr.  Moody,  would  take 
charge  of  them,  &c.)  for  the  purpose  of  showing  a  partnership  ; 
and  thus  making  admissible  receipts  for  money  made  by 
Moody,  in  the  name  of  Mardis  &  Moody,  for  the  use  of  the 
plaintiff.  » 

6.  The  plaintiff  was  permitted  to  read  the  deposition  of  a 
witness,  for  the  purpose  of  proving  the  presentation  of  his  claim 
to  one  of  the  administrators  of  the  intestate,  within  eighteen 
months  from  the  grant  of  administration,  although  the  witness 
could  not  state  positively,  but  only  from  belief  founded  on  cir- 
cumstances, that  the  paper  accompanying  his  deposition  was 
the  same  that  was  shown  to  the  administrator ;  and  although 
the  claim  presented  was  not  sustained  at  the  time  of  its  pre- 
sentation, by  the  proof  in  its  favor.  The  Court  also  refused  to 
exclude  that  part  of  the  deposition  of  the  same  witness  in 
which  he  related  the  declaration  of  the  administrator,  that  he 
would  make  good  so  much  of  the  claim  as  he  could  not  show 
was  discharged. 

Evidence  was  adduced  by  the  plaintiff  to  show  to  what  ex- 
tent the  claims  received  by  the  intestate  were  collectable.  It 
was  also  in  proof  that  Burke,  Shackleford  &  Co.  had  been  deal- 
ing in  merchandize,  and  were  largely  indebted  at  the  time  the 
intestate  received  the  notes,  &c.  due  their  house ;  and,/urther, 
that  intestate  was  invested  with  very  general  powers  by  the 
plaintiff  in  their  collection,  and  was  even  authorized  to  ex- 
change them  for  the  debts  owing  by  B.  S.  &  Co. 
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The  defendants  by  the  counsel  moved  their  Court  t(\  instruct 

the  jury — 

1.  To  entitle  the  plaintiff  to  recover  on  account  of  the  notes 
described  in  the  memoranda  referred  to,  in  the  second  excep- 
tion to  the  evidence,  it  should  be  shown  by  extrinsic  proof 
that  the  notes  went  into  the  possession  of  the  intestate,  or  that 
he  collected  the  money  on  some  or  all  of  them,  or  that  he  was 
guilty  of  gross  negligence  in  failing  to  collect  them  :  that  the 
bare  production  of  the  memoranda  and  proof  of  the  solvency 
of  the  debtors,  was  not  sufficient  per  se  to  authorize  a  verJict 
in  favor  of  the  plaintiff  for  the  notes.  Which  charge  was  re- 
fused by  the  Court,  who,  instead  thereof,  instructed  the  jury, 
that  when  an  Attorney  at  Law  gives  his  receipt  for  the  collec- 
tion of  notes,  it  becomes  Mis  duty  to  sue  upon  them,  and  that 
he  is  responsible,  unless  he  shows  he  has  brought  suit  upon 
them,  and  used  the  proper  means  for  their  collection  ;  and  that 
the  production  of  the  receipts  signed  by  intestate,  was  evidence 
entirely  satisfactory  that  the  notes  were  received  by  him. 

2.  That  the  production  of  the  receipts  of  intestate,  with  proof 
that  the  persons  named  therein  were  solvent,  in  the  absence 
of  all  other  proof  in  regard  to  liability  thereupon,  is  not  suffi- 
cient to  entitle  the  plaintiff  to  recover  upon  the  receipts. 
Which  charge  the  Court  declined  to  give. 

3.  The  defendants  are  not  liable  in  this  action  for  monies 
collected  by  their  intestate,  unless  a  demand  was  made,  either 
of  them  or  one  of  them,  or  of  intestate.  In  answer  to  which 
the  Court  thus  charged  the  jury — that  a  demand  was  not  a  for- 
mal thing,  but  if  the  jury  believed,  from  the  evidence,  that  the 
plaintiff  had  instructed  the  intestate  to  pay  the  money  to  oth- 
er individuals,  such  instruction  would  amount  to  a  demand. 

4.  That  if  no  proof  has  been  adduced  with  respect  to  the  re- 
ceipts or  memoranda  subscribed  by  the  intestate,  other  than 
their  execution,  and  the  solvency  of  the  makers  of  the  notes 
described,  then  the  statute  of  limitations  begins  to  run  from 
the  dates  of  the  receipts.  Which  charge  the  Court  refused  to 
give,  and  in  lieu  thereof  instructed  the  jury,  that  the  intestate 
was  liable  to  an  action  after  he  had  had  a  reasonable  time  to 
collect  the  notes,  and  from  that  time  the  statute  began  to  run. 

5.  In  one  of  the  receipts  given  by  the  intestate  to  the  plain- 
tiff, he  acknowledged  that  he  received  tl.e  receipts  of  third 
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persons,  for  demands  placed  in  their  hands  for  collection  by 
the  plaintiff.  In  relation  to  these  the  Court  was  asked  to 
charge  the  jury,  that  the  receipts  of  other  persons  given  by 
them  to  the  plaintiff  for  notes,  &c.  for  collection,  in  the  absence 
of  all  other  proof  than  that  the  persons  giving  such  receipts 
were  solvent,  are  not  sufficient  to  charge  the  defendants  with  a 
liability  on  account  of  the  receipts.  In  answer  to  which  the 
Court  charged  the  jury,  that  if  the  intestate  received  and  re- 
ceipted for  receipts,  he  thereby  engaged  to  demand  settlements 
of  the  parties  who  gave  them,  or  to  sue  if  necessary;  and  if  he 
failed  to  do  this  and  the  persons  giving  such  receipts  were  good, 
he  was  guilty  of  gross  negligence  for  which  the  defendants  are 
liable. 

6.  That  negligence  is  not  to  be  presumed,but  must  be  shown 
affirmatively  by  the  plaintiff,  and  in  the  absence  of  proof  to 
the  contrary,  the  jury  should  rather  presume  intestate  had  done 
his  duty  in  collecting  the  notes  that  were  collectable,  and  pay- 
ing over  the  amount  according  to  instructions.  Which  charge 
the  Court  refused  to  give,  but  charged  the  jury,  that  as  an  ab- 
stract proposition,  negligence  was  not  to  be  presumed,  yet  if  an 
Attorney  receive  notes,  &c.,  on  solvent  individuals,  and  fail  to 
sue,  and  use  the  proper  means  for  their  collection,  he  is  guilty 
of  gross  negligence,  for  which  he  is  liable,  and  his  personal  re- 
presentatives after  him  ;  and  it  was  incumbent  on  the  defen- 
dants to  show  that  suits  were  instituted  on  the  notes,  &c.  and 
the  proper  means  employed  for  their  collection. 

The  jury  found  a  verdict  for  the  plaintiff  below,  for  two 
hundred  and  seventy-five  dollars  and  sixty-two  cents,  on  which 
judgment  has  been  rendered. 

Chilton,  for  the  plaintiffs  in  error.  The  plaintiff  in  his  dec- 
laration charges  the  defendants'  intestate  with  negligence,  and 
he  must  prove  it.  In  the  absence  of  such  proof,  it  will  be  pre- 
sumed, that  the  intestate  performed  his  duty  according  to  law. 
[Phil.  Ev.  156.]  It  is  a  rule  of  universal  application,  extend- 
ing to  all  the  relations  in  society,  that  every  one  shall  be  pre- 
sumed to  have  discharged  his  legal  and  moral  obligations  until 
the  contrary  is  shown.  [Bank  U.  S.  v.  Dandridge,  12  Wheat* 
Rep.  60,  70;  Calvin  v.  Carter,  4  Ohio  Rep.  354 ;  Fridge  v.  The 
State,  3  Gill.  &  Johns.  Rep.  103;  Whittlesey  v.  Starr,  S  Conn. 
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Rep.  134;  Truwliit  v.  Dnpree,  2  Car.  &  P.  Rep.  557.]  The 
intestate  had  paid  out  as  the  proof  shows,  near  twelve  thou- 
sand dollars,  and  the  charitable  inference  is,  that  that  was  all 
he  had,  or  could  collect.  "  Odiosa  et  inhonesta  non  sunt 
pratsumendaP  ^^  Injuria  non  praesumitur.^^  [Hartwell  v. 
Root,  19  Johns  Rep.  345;  see  also,  3  East  Rep.  192;  10  id. 
216;  Shilcock  V.  Passman,  .32  Eng.  C.  L.  Rep.  512;  2  Phil. 
Ev.  C.  &  H's  notes,  298,  478.] 

He  also  insisted  upon  ail  the  points  raised  upon  the  record, 
as  having  been  improperly  ruled. 

Rice,  for  the  defendant  in  error.  That  negligence  is  not  to 
be  presumed,  is  a  principle  which  is  not  denied,  but  it  is  insist- 
ed that  the  evidence  shows  a  want  of  due  diligence.  Notes, 
&c.,  are  placed  in  the  intestate's  hands  more  than  a  half  dozen 
years  before  his  death,  on  solvent  persons,  and  if  he  did  not 
collect  them,  the  inference  is  conclusive  that  he  was  guilty  of 
neglect. 

The  law  is  careful  to  guard  the  client  against  the  superior 
professional  skill  of  his  Attorney.  [Paley  on  Agency,  5,  403, 
406.]  An  Attorney  can't  delegate  his  authority,  so  as  to  divest 
himself  of  responsibility  to  his  client 

The  counsel  answered  at  length  the  points  presented  for  the 
plaintiff  in  error. 

COLLIER,  C.  J. — It  is  supposed  by  the  counsel  of  the  plain- 
tiffs in  error  that  the  demurrer  should  have  been  sustained  to 
the  third  count  of  the  declaration ;  because,  as  he  insists,  it  is 
both  in  assumpsit  and  case.  This  argument  cannot  be  main- 
tained. The  count  alledges,  that  the  intestate,  as  an  Attorney 
at  Law,  undertook  to  collect  sundry  notes  and  accounts,  and 
concludes  that  he  negligently  failed  to  perform  his  undertaking, 
&c.  True,  in  failing  to  perform  his  promise,  he  is  charged 
with  "  contriving  to  deceive  and  defraud ;"  but  these  words 
are  mere  expletives,  and  add  neither  force  or  beauty  to  the 
sentence  in  which  they  are  found.  Mr.  Chitty  furnishes  the 
form  of  a  declaration  in  a  case  similar  to  the  present,  which 
states  a  breach  as  follows:  "Yet  the  said  C.  D.  well  knowing 
the  premises,  but  not  regarding  his  duty  as  such  Attorney,  nor 
his  said  promise,  &c.,  but  contriving,  and  craftily  and  subtly 
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intending,  wrongfully  and  unjustly,  to  delay  and  injure  the  said 
A.  B.  and  to  deprive  him  of  the  means  and  opportunity  of  re* 
covering  the  said  sum  of  money,  did  not,  nor  would,  &c,  but 
on  the  contrary  thereof,  he,  the  said  C.  D.  so  carelessly,  negli- 
gently and  improperly  behaved  and  conducted  himself,  in,  &c. 
that  by  and  through  the  carelessness,  negligence,  delay  and 
improper  conduct  of  the  said  C.  D."  &c.  [3  Chitty's  Plead. 
166.]  The  terms  employed  in  the  form  from  which  we  quote 
are  no  less  potent  in  alledging  impropriety  of  intention  and 
conduct  on  the  part  of  the  Attorney,  than  are  the  words  used 
in  the  declaration  in  the  case  before  us.  And  ahhough  in  both, 
terms  wholly  unnecessary  are  inserted,  they  cannot  change 
the  character  of  the  aciion,  or  affect  the  sufficiency  of  the 
pleading. 

The  most  important  questions  in  the  cause  arise  out  of  the 
bill  of  exceptions  and  relate — 1.  To  the  admission  of  the  evi- 
dence adduced  by  the  plaintift'  below.  2.  To  the  charges  giv- 
en, or  refused  to  be  given  to  the  jury. 

1.  We  will  consider  the  objections  to  the  testimony  in  the 
order  in  which  they  are  stated  in  the  bill  of  exceptions.  It 
may  be  premised,  that  at  least  some  one  or  more  of  the  counts 
in  the  declaration  are  adapted  to  the  admission  of  the  .evidence 
objected  to,  if  in  itself  it  was  admissible. 

First — In  respect  to  the  first  objection,  it  is  not  well  taken. 
The  memoranda  of  the  intestate,  as  it  is  called,  is  nothing 
more  than  a  receipt  for  promissory  notes  placed  in  his  hands 
by  the  plaintiff",  which  he  was  to  apply  to  the  payment  of  the 
debts  owing  by  a  late  mercantile  partnership,  of  which  the 
plaintiff  was  a  member.  If  the  intestate  collected  any  of  these 
notes,  which  he  failed  to  appropriate  according  to  the  terms  of 
his  receipt,  the  plaintiff  might  recover  the  amount  in  an  action 
for  money  had  and  received ;  the  more  especially  as  it  does 
not  appear,  that  the  intestate  came  under  a  specific  engage- 
ment to  the  creditors  of  the  partnership. 

Second — In  the  Exr's  of  Smedes  v.  Elmendorf,  [3  Johhs. 
Rep.  185,]  it  was  held,  that  when  evidence  of  a  debt  past  due 
is  left  with  an  Attorney,  who  gives  a  general  receipt  for  it,  it 
will  be  presumed  that  he  received  it  for  collection;  and  in  an 
action  against  him  for  negligence,  by  which  the  debt  was  lost, 
it  is  incumbent  on  him  to  show  that  he  received  it  specially 
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itnd  for  some  other  purpose.  The  second  memoranda  of  notes 
belonging  to  the  plaintift',  is  not  a  formal  receipt,  yet  prima 
farie^  it  was  intended  as  an  acknowledgement  that  the  notes 
particularly  described  in  it,  were  placed  in  the  intestate's  hands 
as  an  Attorney  at  Law  ;  and  the  legal  effect  of  the  paper  is  an 
undertaking  by  the  intestate,  that  he  will  use  due  diligence  to 
collect  them  of  the  debtors.  In  this  view  it  was  properly  al- 
lowed to  be  read  to  the  jury. 

Third — The  question  raised  by  this  exception  is,  whether 
the  testimony  admitted  sluould  have  been  rejected  for  irrele- 
vancy. As  all  intendments  are  favorable  to  the  decision  of 
the  primary  Court,  it  is  incumbent  on  the  party  objecting  to  the 
admission  of  evidence,  to  show  affirmatively  the  existence  of 
error.  [Thomas  v.  Tanner,  6  Monr.  Rep.  52 ;  Snowden  v. 
Warder,  3  Rawle's  Rep.  101.]  Hence  it  is  said,  if  the  Court 
can  suppose  any  possible  state  of  facts  to  which  the  testimony 
admitted  might  have  been  relevant,  it  shall  be  presumed  that 
such  state  of  facts  existed;  care  should  therefore  be  taken,  in 
framing  the  bill  of  exceptions,  to  exclude  such  presumption. 
[3  Phil.  Ev.  C.  &  H's  notes,  793  ;  Hodges  v.  Crutcher,  1  J.  J. 
Marsh.  Rep.  504.]  In  the  case  before  us  the  bill  excludes  any 
presumption  on  this  point  favorable  to  the  admission  of  the 
evidence,  by  an  express  statement,  that  it  recites  all  the  proof 
adduced  by  the  plaintiff. 

The  Court  always  protect  the  jury  from  the  admission  of  ir- 
relevant testimony,  by  excluding  it  on  objection,  in  the  same 
manner  as  it  rejects  other  incompetent  proof.  Hart  v.  New- 
land,  [3  Hawk's  Rep,  122 ;  Winlock  v.  Hardy,  4  Litt.  Rep. 
272.]  If  evidence  be  irrelevant  at  the  time  it  is  offered,  it  is 
not  error  to  reject  it,  because  other  evidence  may  afterwards.be 
given,  in  connection  with  which  it  would  become  competent. 
If  it  would  be  relevant  in  conjunction  with  other  facts,  it  should 
be  proposed  in  connection  with  those  facts,  and  an  offer  to  fol- 
low the  evidence  proposed,  with  proof  of  those  facts  at  a  pro- 
per time.  [Weidler  V.  The  Farmers' Bank  of  Lancaster,  11 
Sergt.  &  R.  Rep.  134;  see  also  Clendenning  &  Bulkeley  v. 
Ross,  3  Stew.  &  P.  Rep.  267 ;  Gee's  Adm'r  v.  Williamson,  1 
Porter's  Rep.  320  ;  Wiswall  v.  Ross  &  Earle,  4  Porter's  Rep. 
330;  Innerarity  V.  Byrne,  8  Porter's  Rep.  176;  Jenkins  v. 
Noel,  3  Stew.  Rep.  60;  2  Phil.  Ev.  C.  &  H's  notes,  428.] 
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The  paper  to  which  this  exception  refers,  does  not  appear  in 
itself,  or  by  any  auxiUary  prnof  proposed,  to  relate  to  the  pro- 
fessional undertaking  by  the  intestate  with  plaintiff,  in  the  per- 
formance of  which  negligence  is  charged;  nor  can  it  be  infer- 
red from  the  evidence  recited  in  the  record,  that  it  had  any 
connection  with  that  transaction.  What  is  said  in  the  paper 
in  respect  to  the  "  notes  sent  to  Philpot  for  Smith's  horse,"  un- 
less explained,  is  wholly  unintelligible;  and  the  acknowledge- 
ment of  the  receipt  of  a  note  by  the  intestate  "  to  bring  suit 
on,"  does  not  appear  to  have  been  iflfede  in  favor  of  the  plain- 
tiff, and  cannot,  in  the  absence  of  all  proof,  be  so  intended. 
The  possession  of  the  paper  might  warrant  the  inference  that 
the  plaintiff  was  entitled  to  receive  the  proceeds  of  the  note 
when  collected  ;  but  without  additional  proof  it  will  not  show 
that  he  was  the  person  with  whom  the  contract  to  collect  was 
made.  Consequently  the  evidence  was  inadmissible  under  the 
counts  which  charge  a  contract  between  the  plaintiff  and  in- 
testate, by  which  the  latter  undertook,  to  perform  services  for 
him.  as  an  Attorney  at  Law. 

So  much  of  the  writing  as  relates  to  the  notes  of  the  Actons 
and  Bailey  is  irrelevant  testimony  under  either  count  of  the 
declaration  ;  because,  thus  far,  it  does  not  tend  to  prove  any 
fact  put  in  issue.  But  so  far  as  it  respects  the  acknowledge- 
ment that  "F.  &  Hardin's  note"  was  left  with  the  intestate  to 
sue  on,  the  paper  might  have  been  admissible  under  the  count 
for  money  had  and  received,  as  a  Hnk  in  the  chain  of  evidence, 
necessary  to  show  the  amount  of  the  note  described  in  it,  or 
the  plaintiff's  title  to  the  money  collected  by  the  intestate  up- 
on it.  True,  it  was  insufficient  in  itself  to  entitle  the  plaintiff 
to*recover,  yet  this  is  no  objection  to  it ;  for  evidence  that  is 
pertinent,  it  is  said,  cannot  be  rejected  because  it  may  be  ne- 
cessary to  adduce  other  proof  in  connection.  [2  Phil.  Ev.  C. 
&  H's  notes,  429.]  The  plaintiff  might  have  shown  the 
amount  of  the  note  by  the  receipt,  and  then  have  proved  an 
admission  that  it  was  collected  by  the  intestate,  and  a  direct 
promise  by  him  to  pay  the  plaintiff.  The  fact  that  such  addi- 
tional evidence  was  not  offered,  will  not  make  a  decision  erro- 
neous, which  was  legal  when  made.  The  regular  course,  un- 
der such  circumstances,  is  to  call  the  attention  of  the  Court  to 
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the  defect  of  proof,  by  asking  an  instruction  to  the  jury  upon 
the  application  of  the  testimony  and  its  legal  effect. 

Had  the  objection  been  made  to  so  much  of  the  writing  as 
was  inadmissible,  it  should  have  been  sustained,  but  upon  a 
general  objection,  the  Court  was  not  bound  to  distinguish  be- 
tween the  legal  and  illegal  evidence ;  but  might  admit  all. 
[Litchfield  v.  Falconer,  2  Ala.  Rep.  N.  S.  280,] 

Fourth. — There  are  many  adjudicated  cases  which  main- 
tain, that  where  the  subscribing  witness  to  a  bond  is  dead,  proof 
of  his  hand-writing  is  evidence  of  its  execution ;  but  it  is  quite 
as  regular,  according  to  the  course  of  decision  at  this  day,  to 
admit  the  bond  upon  proof  of  the  hand-writing  of  the  obligor. 
Such  evidence  has  been  repeatedly  recognized  to  be  admissible 
a.ud  prima  facie  sufficient. 

Fifth. — The  letter  of  the  intestate,  informing  the  plaintiff 
that  he  had  associated  with  him  Mr.  Moody,  as  a  partner  in  the 
practice  of  law.  and  that  the  latter  would  attend  to  the  collection 
of  notes  &c.  of  the  plaintiff,  which  had  been  placed  in  his  hands, 
was  clearly  admissible.  And  the  receipts  of  Moody  to  the 
debtors  for  money  paid  to  him,  were  evidence  to  charge  the 
intestate  :  because  the  letter  showed  that  he  had  the  intestate's 
authority  to  receive  it.  The  plaintiff  was  under  no  obligation 
to  look  to  Moody  for  the  money  collected  by  him.  unless  he 
substituted  him  as  his  attorney,  or  after  the  formation  of  the 
partnership,  recognized  Mardis  and  Moody  as  such ;  in  which 
latter  case,  it  might  be  necessary  to  proceed  against  Moody  as 
surviving  partner,  for  money  received  by  him,  if  it  had  not  been 
paid  over  to  Mardis. 

Sixth. — The  statute  only  requires  that  the  claims  against  the 
estates  of  deceased  persons,  shall  be  presented  to  the  executor 
or  administrator  within  eighteen  months,  &c.  Under  this  en- 
actment, it  has  never  been  considered  necessary  to  present  the 
evidence  by  which  the  demand  is  sustained  ;  but  the  mere  ex- 
hibition of  the  account  which  the  creditor  claims  to  be  due  him 
from  the  estate,  is  quite  sufficient. 

The  evidence  of  the  identity  of  the  account  presented  to  one 
of  the  administrators,  and  that  adduced  at  the  trial,  must  be 
considered  as  admissible.  The  circumstances  which  induced 
the  belief  of  their  identity,  are  stated  by  the  witness  in  the  de- 
position objected  to  ;  and  they  are  such  as  authorized  the  pa- 
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per  to  be  submitted  to  the  jury.  Positive  evidence  to  the  point 
is  not  indispensable. 

It  is  not  insisted  that  the  account  should  have  been  presented 
to  both  the  administrators;  nor,  indeed,  could  such  an  argu- 
ment be  successfully  urged.  In  Acre  v.  Ross  administrator, 
(3  Stew't.  Rep.  28S,]  it  was  determined,  that  the  presentment 
of  a  claim  to  one  of  two  representatives  of  an  estate,  was  a  no- 
tice to  both.  The  declaration  of  the  administrator  to  whom 
the  account  was  presented,  that  he  would  make  good  so  much 
of  the  claim  as  had  not  been  paid,  proved  nothing  in  an  action 
against  the  administrators,  as  such  ;  and  as  it  could  not  preju- 
dice, its  admission  was  not  a  fatal  error. 

2.  Several  of  the  counts  of  the  declaration  charge  the  intes- 
tate with  negligence  as  an  Attorney,  in  failing  to  take  the  pro- 
per steps  to  collect  notes.  &c.,  placed  in  his  hands,  and  a  con- 
sequent loss  to  the  plaintiff.  An  Attorney  at  Law  is  only  lia- 
ble to  his  client  for  gross  negligence  in  the  performance  of  his 
professional  duties;  arid  that  is  a  qnestion  of  fact  to  be  deter- 
mined by  the  jury.  [Evans  v.  Watrous,  2  Pdrter's  Rep.  205; 
1  Saund.  Plead,  and  Ev.  194;  2  Starkie's  Ev.  134.] 

The  first  inquiry  to  be  made  on  this  branch  of  the  case  is, 
what  is  sufficient  evidence  of  negligence  ?  The  proof  of  neg- 
ligence, it  is  said,  must  always  vary,  according  to  the  state- 
ment of  the  facts  of  the  plaintiff's  case  in  his  declaration  ;  [1 
Saund.  Plead.  &  Ev.  195;  2  Starkie's  Ev.  i34,]  but  it  isafact 
which  must  be  proved  by  him  in  order  to  make  out  the  defen- 
dant's liability.  [2  Starkie's  Ev.  133;  1  Saund.  Plead,  and 
Ev.  194.]  In  the  case  before  us,  the  Judge,  in  effect,  instruct- 
ed the  jury,  that  the  production  of  the  receipts  made  by  the  in- 
testate, was  sufficient  to  warrant  them  in  finding  a  verdict  against 
defendant ;  unless  it  was  shown,  that  in  obedience  to  intestate's 
undertaking,  he  had  brought  suit  upon  the  claims  in  his  hands, 
and  used  the  proper  legal  means  for  their  collection.  And  up- 
on the  prayer  of  the  defendants,  the  Court  refused  to  charge  the 
jury,  "  that  the  production  of  receipts  of  intestate  with  proof 
that  the  persons  named  therein  were  solvent,  in  the  absence 
of  all  other  proof  in  regard  to  liability  upon  those  receipts,  is 
not  sufficient  to  entitle  the  plaintiff  to  recover  thereupon." 

The  receipts  of  the  intestate  merely  evidenced  that  demands 
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such  as  are  described  in  them,  were  placed  in  his  hands ;  and 
the  law  implied  a  promise  on  his  part  that  he  would  employ- 
due  diligence  in  their  collection.  This  implied  undertaking 
was,  however,  subject  to  modification  by  instructions  from  the 
client.  But  as  the  instruction  to  the  jury  was  given  upon  the 
hypothesis,  that  the  intestate  was  not  controlled  in  the  perform- 
ance of  his  duties  by  the  plaintiff,  we  will,  for  the  purpose  of 
testing  its  correctness,  consider  such  to  have  been  the  fact. 

It  is  difficult  to  conceive  by  what  course  of  reasoning, the  in- 
testate's neglect  was  deducible  from  the  mere  production  of  his 
receipts.  These,  we  have  seen,  proved  nothing  more  than  the 
fact  of  retainer.  To  establish  negligence  prima  facie,  it  should 
have  been  shown  that  the  intestate  was  aware  of  the  residence 
of  the  debtors,  or  upon  due  inquiry  might  have  been  informed 
on  this  point.  Then,  the  great  length  of  time  which  had 
elapsed  since  the  receipts  were  given,  in  the  absence  of  all 
countervailing  proof,  would  warrant  the  inference  that  the  in-* 
testate  had  omitted  to  use  due  diligence.  If  any  of  the  debtors 
resided  beyond  his  reach,  and  he  desired  to  relieve  himself  from 
the  responsibility  of  taking  legal  steps  against  them,  or  if  he 
had  collected,  or  failed  to  collect,  the  demands  against  them, 
he  should  have  informed  the  plaintiff.  The  failure  to  give  in- 
formation would  authorize  the  implication  that  the  intestate 
was  willing  to  continue  his  professional  engagement,  and  that 
he  had  collected,  or  neglected  to  collect,  the  debts  in  his  hands. 

The  measure  of  the  damages  to  which  an  attorney  is  liable 
for  the  failure  to  perform  his  undertaking  with  his  client,  is  the 
loss  which  has  resulted  from  his  negligence.  [2  Starkie.  Ev. 
135;  1  Saund.  Plead,  and  Ev.  196. J  But  the  question,  on 
whom  does  the  onus  lie  to  prove  the  damages  for  neglecting 
to  collect  a  debt  which  is  liquidated  by  note,  or  whether  the 
prima  facie  inference  is  not,  that  the  damages  sustained  are 
commensurate  with  the  amount  of  the  note,  has  been  sometimes 
seriously  mooted.  In  Bourne  v.  Diggles,  [2  Chit.  Rep.  311,J 
it  was  said  that  the  defendant  must  show  that  diligence  would 
have  been  ineffectual.  [But  see  Wilcox  et  al.  v.  Plummer's 
Ex'ors.  4  Pet.  Rep.  172  ;  St.  John  v.  O'Connell,  7  Porter's  Rep. 
466;  The  Bank  of  Mobile  v.  Huggins,  Adra'r.  3  Ala.  Rep.  N. 
S.  206  ]  What  may  be  the  rule  of  law  on  this  point,  it  is  un- 
64 
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necessary  to  determine,  as  the  plaintiff  undertook  to  prove  the 
solvency  of  the  debtors,  and  will  doubtless  be  prepared  upon, 
another  trial  to  adduce  the  same  evidence.  From  this  view  of, 
the  law,  it  follows  that  the  court  erred  in  the  instruction  we 
have  noticed,  as  well  as  in  the  refusal  to  charge  as  prayed. 

By  giving  his  receipts  for  the  receipts  of  third  persons,  for 
notes,  &c.  belonging  to  the  plaintiff,  the  natural  conclusion  is,, 
that  the  intestate  undertook  to  supervise  the  collection  of  the- 
notes,  &c.  and  to  make  settlements  with  the  persons  who  held 
them;  and  if  he  neglected  to  perform  that  duty,  to  the  preju- 
dice of  the  plaintiff,  he  would  be  chargeable.  Whether  the 
declaration  is  adapted  to  such  a  cause  of  action,  may  perhaps^ 
be  questioned;  but  as  this  point  is  not  raised  upon  the  record>, 
We  will  not  undertake  its  solution. 

If  the  intestate  collected  money  in  his  professional  character 
for  the  plaintiff,  an  action  would  not  lie  against  his  adminis- 
trators for  its  recovery,  until  after  demand  made.  But,  as  re- 
marked by  the  circuit  judge,  the  direction  by  the  plaintiff  and 
assent  by  the  intestate,  to  pay  over  the  sums  received,  to  the 
creditors  of  the  former,  dispensed  with  a  formal  demand,  and 
the  failure  thus  to  appropriate  the  money,  entitled  the  plaintiJH 
to  his  action.  [Taylor  v.  Bates,  5  Gow.  Rep.  376  ;  Ferguson's 
eas^,  6  Cow.  Rep.  596  ;  Rathbun  v.  Ingalls,  7  Wend.  Rep.  320; 
Taylor  v.  Armisted,  3  Call's.  Rep.  200 ;  Staples  v.  Staples,  4 
Greenl.  Rep.  533.] 

In  respect  to  the  statute  of  limitations,  it  may  be  regarded  as 
settled  law,  that  it  began  to  run  from  the  time  the  intestate 
was  chargeable  with  negligence ;  for  then  a  right  of  action  ac- 
crued in  favor  of  the  plaintiff.  For  the  purpose  of  ascertain- 
ing that  time,  we  must  again  recur  to  the  contract  of  the  par- 
ties. Supposing  it  to  have  been  what  the  charge  to  the  jury 
assumed,  it  imposed  upon  the  intestate  the  duty  of  bringing 
suits  upon  the  notes  and  accounts  which  he  received,  to  the 
first  court  to  which,  with  reasonable  diligence,  they  could  be 
brought.  The  failure,  thus  to  proceed,  M'ithout  an  excuse 
therefor,  would  have  been  such  negligence  as  made  him  liable 
to  an  action  at  the  suit  of  the  plaintiff. 

The  question,  at  what  time  the  statute  of  limitations  begins 
to  run  in  favor  of  an  attorney  who  was  charged  with  negli- 
gence, was  well  considered  in  Wilcox  et  al.  v.  Plummer'sEx'rs. 
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([4  Pet.  Rep.  172].  In  tliat  case  an  action  of  assumpsit  vtrasin- 
stituted  against  the  testator  of  the  defendants,  on  the  27th  of 
January,  1825,  and  upon  his  death  revived  against  his  execu- 
tors. It  was  proved  that  a  promissory  note* was  placed  in  tlie 
testator's  hands  for  collection,  by  the  plaintifi's,  on  which  he 
■brought  a  suit  on  the  7th  February,  1820,  against  the  maker, 
but  neglected  to  sue  the  indorser.  The  maker  proved  insol- 
vent; and  then,  on  the  8th  February,  1821,  he  issued  a  writ 
against  the  indorser,  but  committed  a  fatal  misnomer  of  the 
I  plaintiffs,  and  a  judgment  of  nonsuit  was  rendered  against  tlieip* 
Before  the  plaintiffs  were  nonsuited,  an, fiction  against  the  in- 
dorser was  barred  by  limitation. 

The  declaration  contained  two  counts  :  the  one  laying  the 

breach  in  not  suing<  until  the  note  became  barred ;  the  other 

(laying  the  breach  in  the  mistake  in  the  plaintiff's  name;  but 

tboth  placing  the  damages  upon  the  barring  of  the  note  by  the 

act  of  limitations. 

The  Court  say,  "The  only  question  in  the  case  is,  whether 
)the  statute  runs  from  the  time  the  action  accrued,  or  from  the 
time  that  the  damage  is  developed  or  becomes  definite.  Anjd 
this  we  hardly  feel  at  liberty  to  treat  as  an  open  question.  The 
ground  of  the  action  here,  is  to  act  diligently  and  skilfully ;  ai^d 
both  the  contract  and  the  breach  of  it,  admit  of  a  definite  as- 
signment of  date.  When  might  this  action  have  been  institu- 
(ted,  is  the  question  ;  for  fr^m  that  time  the  statute  must  run. 
When  the  attorney  was  chargeable  with  negligence,  or  uoskil- 
fulness,  his  contract  was  violated,  and  the  action  might  have 
been  sustained.  Perhaps,  in  that  event,  no  more  than  nominal 
damages  may  be  proved,  and  no  more  recovered;  but,  on  the 
other  hand,  it  is  perfectly  clear  that  the  proof  of  actual  damage 
may  extend  to  facts  that  occur  and  grow  out  of  the  injury,  even 
up  to  the  day  of  the  verdict.  If  so,  it  is  clear  the  damage  is 
not  the  cause  of  action."  The  Court  then  conclude,  "that  on 
the  first  count  in  the  declaration,  the  cause  of  action  arose  at 
the  time  when  the  attorney  ought  to  have  sued  the  indorser, 
which  was  in  a  reasonable  time  after  the  note  was  received  for 
collection,  or,  at  all  events,  after  the  failure  to  collect  the  mo- 
ney from  the  maker.  And  that,  on  the  second  count,  his  cause 
of  action  arose  at  the  time  of  committing  the  blunder  in  issuing 
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the  writ  in  the  names  of  the  wrong  plaintiffs."  There  was  no 
necessity  for  the  Court  to  be  more  explicit  in  the  conclusion, 
as  it  was  obvious,  from  the  proof,  that  the  statute  pleaded  op- 
erated a  bar  to  a*recovery  upon  either  count.  [See  also,  Ben- 
ton V.  Craig,  2  Missouri  Rep.  198.  Shff.  of  Norwich  v.  Brad- 
shaw,  1  Cro.  Eliz.  53.  2  Saund.  on  Plead,  and  Ev.  645,  and 
cases  there  cited. 

In  the  case  at  bar,  the  Court  very  properly  refused  to  charge 
the  jury  that  the  statute  of  limitations  began  to  run  from  the 
date  of  the  receipts ;  but  in  charging  that  it  did  not  begin  to  run 
until  the  intestate  had  a  reasonable  time  to  collect  the  notes, 
&c.  and  from  the  time  his  responsibility  commenced,  the  Court 
misapprehended  the  law.  It  is  true  that  the  statute  began  to  op- 
erate as  soon  as  the  intestate  was  liable  to  an  action  for  negli- 
gence, but  that  liability  we  have  seen  attached  as  soon  as  he 
failed  to  perform  his  contract,  that  is,  upon  a  neglect  to  sue  in 
a  reasonable  time;  which  must  have  happened  before  he  could 
have  collected  the  notes,  &c.  according  to  the  regular  course 
of  proceeding  at  law.  Whether  the  statute  really  did  perfect 
a  bar  before  the  suit  was  instituted,  or  whether  there  is  any- 
thing in  the  record  to  relieve  the  case  from  its  influence,  are 
questions  which  are  not  presented  for  our  decision. 

The  bill  of  exceptions  is  drawn  out  to  an  unnecessary  length, 
and  is  calculated,  by  its  prolixity,  to  embarrass  rather  than  aid 
our  examination  of  the  points  made.  We  mention  this,  as  a 
suggestion  to  counsel,  of  the  propriety  ot  only  placing  upon  the 
record  such  matters  as  are  essential  to  a  decision  of  the  case. 
•  It  remains  but  to  add,  the  judgment  is  reversed  and  the  cause 
remanded. 
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HESTER,  WILSON,  WHITE  &  Co.  v.  LUMPKIN. 

1.  Four  persons  constituting  a  firm  in  Tuscaloosa,  afterwards  established  a  new 
firm  composed  of  themselves  and  eleven  others,  which  was  located  under  differ- 
ent names  in  Tuscaloosa,  Mobile  and  New  York.  The  old  firm,  before  its  dis. 
«olution,  was  indebted  to  the  plaintiff,  and  to  discharge  this  debt  the  actmg  part- 
ner of  (he  house  at  Mobile,  and  who  had  been  one  of  the  old  firm,  drew  a  bill  on 
the  branch  at  New  York,  which  was  accepted  by  the  acting  partner  there,  who 
had  also  been  one  of  the  old  firm.  At  the  time  the  bill  was  drawn,  the  new  firm 
was  indebted  to  the  members  of  the  old  firm  in  a  large  amount  for  goods  sold,  and 
at  that  time  there  stood  also  on  the  cash  account  of  the  house  at  Mobile,  to  the  credit 
of  the  members  of  the  old  firm,  a  sum  sufficient  to  cover  the  amount  of  the  bill 
drawn  :  Held,  that  this  was  not  th6  case  of  one  partner  giving  the  security  of  the 
firm  for  his  individual  debt,  but  that  it  was  like  any  other  case  of  indebtedness 
on  the  part  of  a  firm,  which  any  member  of  it  could  discharge  by  a  payment  in 
money,  or  by  giving  a  security  in  its  name. 

2.  A  second  deposition  may  be  taken  without  leave  of  the  Court  first  obtained  for 
that  purpose,  but  cannot  be  read  to  the  jury  but  by  leave  of  the  Court,  which 
would  not  be  given  but  upon  a  proper  showing,  and  also  producing  and  con- 
fi-onting  the  first  with  the  second  deposition.  Such  permission  is  matter  of  dis- 
cretion, and  cannot  be  reviewed  in  this  Court. 

Error  to  the  Circuit  Court  of  Tuscaloosa. 

Assumpsit  by  defendant  in  error  against  the  plaintiffs  in  er- 
ror as  acceptors  of  a  bill  of  exchange  for  twenty-seven  hun- 
dred and  twenty-nine  dollars  seventy-six  cents,  drawn  on  them 
by  McCown,  Hobson,  Williams  &  Co.  on  the  13th  March, 
1839,  at  four  months,  in  favor  of  Samuel  B.  Efwiug. 

To  a  declaration  in  the  usual  form,  the  defendants  plead — 

First — Non  assumpsit. 

Second — That  the  bill  of  exchange  sued  on  was  not  their 
act,  or  accepted  by  their  authority. 

Third — That  the  bill  was  drawn  by  A.  McCown,  in  the 
name  of  the  firm  of  McCown,  Hobson,  Williams  &  Co.  and 
accepted  by  Guilford  R.  Wilson,  in  the  name  of  the  firm  of 
Hester,  Wilson,  White  &  Co. — that  the  bill  was  given  by  A. 
McCown  in  liquidation  of  a  debt  due  by  the  firm  of  A.  Mc- 
Cown &  Co.  to  the  said  Robert  Lumpkin — that  the  said  firm  of 
A.  McCown  &  Co.  was  composed  of  Alexander  McCown, 
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Charles  M.  Conrow,  Benjamin  S.  Wilson  and  Guilford  R.  Wil- 
son. That  at  the  time  the  said  bill  was  drawn  and  accepted 
as  aforesaid,  and  at  the  time  and  before  the  said  bill  was  en- 
dorsed to  the  said  Robert  Lumpkin,  the  said  Ewing  and  the 
said  Lumpkin  respectively,  had  notice  that  the  said  bill  was 
drawn  and  accepted  for  the  debt  of  the  said  A.  McCown  &  Co. 
and  not  upon  a  consideration  to  the  said  firm  of  McCown, 
Hobson,  Williams  &  Co.  or  the  said  firm  of  Hester,  W^ilson, 
White  &  Co.  and  this  the  said  defendants  are  ready  to  ve- 
ify,  &c. 

These  pleas  are  all  sworn  to,  and  issue  being  taken  thereon, 
the  plaintiff  had  a  verdict  and  judgment. 

By  a  bill  of  exceptions  it  appears  that  the  plaintiff  proved 
the  drawing  of  the  bill  in  the  hand-writing  of  A.  McCown, 
and  its  acceptance  in  the  hand-writing  of  Guilford  R.  Wilson, 
and  rested  his  cause. 

The  defendants  then  read  in  evidence  a  deposition  of  one 
'  George  Haig,  which  had  been  taken  by  the  plaintiff. 

The  plaintiff  then  offered  to  read  the  deposition  of  the  same 
witness  taken  subsequently,  to  the  reading  of  which  the  defen- 
dants objected,  because  it  was  taken  without  any  special  order 
or  leave  of  the  Court,  and  was  not  rebutting  testimony  but  the 
Court  overruled  the  objection  and  permitted  it  to  be  read.  By 
this  deposition,  and  a  witness  examined  for  the  defendants,  it 
was  proved  that  the  defendants  in  this  suit,  fifteen  in  number, 
were  partners,  doing  business  in  Tuscaloosa  under  the  name 
of  Conrow,  Ramsey  &  Co. — in  Mobile  under  the  name  of  Mc- 
■  Cown,  Hobsoiv Williams  &  Co.,  and  in  the  city  of  New  York 
by  the  name  of  Hester,  Wilson,  White  &  Co.  That  previous 
to  the  formation  of  this  Campany,  there  existed  a  mercantile 
concern,  doing  business  in  Tuscaloosa  under  the  style  of  C,  M. 
'  Conrow  &  Co.  and  in  the  city  of  Mobile  under  the  name  of  A. 
McCown  &  Co.  which  consisted  of  A.  McCown,  Charles  M, 
Conrow,' Benjamin  S.  Wilson  and  Guilford  R.  Wilson,  part  of 
the  members  of  the  firm  first  above  described.  That  before 
the  formation  of  the  new  firm  the  old  firm  of  A.  McCown.  &  Co. 
were  indebted  to  the  plaintiff,  and  in  discharge  of  this  debt  the 
bill  in  question  was  drawn  by  the  house  in  Mobile,  on  the 
house  in  New  York.  The  bill  was  drawn  by  the  direction  of 
A.  McCown  and  accepted  by  Guilford  R.  Wilson,  Avho  was 
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the  acting  partner  of  the  New  York  branch.  That  at  the  time 
the  bill  was  drawn  there  stood  to  the  credit  of  Alexander  Mc- 
Cown  &  Co.  on  the  cash  account  of  McCown,  Hobson,  Wil- 
liams &  Co.  a  sum  sufficient  to  cover  the  amount  of  the  bill  of 
exchange,  and  in  addition  the  firm  of  A.  McCown  &  Co.  then 
held  the  notes  of  McCown,  Hobson,  Williams  &  Co.  for  about 
thirty  thousand  dollars,  given  for  the  purchase  of  a  slock  of 
goods  of  the  former  at  Tuscaloosa. 

After  the  formation  of  the  last  mentioned  firm,  several  of  the 
partners  were  in  Mobile,  and  frequently  at  the  counting  house 
of  the  Mobile  concern,  had  access  to  its  books,  &c.  A.  Mc- 
Cown was  the  acting  partner  at  Mobile. 

Upon  this  testimony  the  defendants  insisted  that  they  were 
not  liable  on  the  bill,  if  the  jury  believed  it  was  given  for  the 
debt  of  the  old  firm  of  A.  McCown  &  Co.  unless  the  bill  was 
given  and  accepted  with  the  knowledge  and  consent  of  the  de- 
fendants who  filed  the  special  pleas,  or  unless  they  assented  to 
the  transaction  after  the  bill  was  made  and  accepted,  as  afore- 
said. 

The  Court  charged  the  jury  that  the  principle  contended  for 
by  the  defendants,  was  correct  as  a  general  rule, but  that  there 
were  exceptions  to  it.  That  if  there  were  large  funds  in  the 
hands  of  the  new  firm,  and  the  new  firm  tacitly  recognized  the 
debt,  then  the  defendants  would  be  liable.  That  if  the  jury 
were  satisfied  that  the  old  firm  deposited  sufficient  funds  in 
the  hands  of  the  defendants,  and  the  same  were  used  by  them, 
then  the  defendants  became  liable  to  pay  the  bill — to  which 
the  defendants  excepted.  ^ 

Judgment  being  rendered  for  the  plaintiff,  the  defendants 
prosecute  this  writ,  and  assign  for  error — 

1.  The  admission  of  the  deposition  of  Haig  in  evidence. 

2.  The  matters  arising  out  of  the  bill  of  exceptions. 

Crabb  &  Cochran  and  Pkck,  for  plaintiff  in  error,  cited  1 
East,  48  ;  2_Ala.  Rep.  502. 

Thornton,  contra — Story  on  Partnership,  199,  §133;  14 
Wendell,  140;  8  Vesey,  540. 

ORMONi),  J. — It  is  admitted  by  the  counsel  for  the  plain- 
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tiif  in  error  that  a  deposition  may  be  taken  more  than  once  by 
leave  of  the  court  first  obtained,  and  we  are  unable  to  perceive 
any  material  distinction  between  that  case  and  the  present,  as 
the  same  reasons  which  would  influence  the  Court  to  grant  of 
refuse  leave  to  retake  the  deposition,  would  operate  to  cause  its 
admission  or  rejection  when  offered  to  be  read,  and  the  taking 
of  it  in  advance  would  speed  the  trial  of  the  cause.  In  either 
case,  whether  a  motion  was  made  for  leave  to  retake  the  depo- 
sition, or  to  read  it  on  the  trial  without  such  leave  first  obtain- 
ed, the  Court  would  take  care  that  the  party  against  whom  it 
was  offered  to  be  taken  or  read,  was  not  improperly  prejudi- 
ced thereby — and  that  the  right  was  not  capriciously  exercised. 
The  subsequent  deposition  could  also  be  confronted  with  the 
first,  and  any  material  departure  therefrom,  or  contradiction 
therein,  would  impeach  the  credit  of  the  witness.  Indeed,  it 
can  scarcely  be  conceived  that  in  any  case  such  additional  de- 
position could  avail  beyond  what  would  be  allowable  on  the 
second  examination  of  a  witness  viva  voce,  who  could  not  be 
examined  a  second  lime,  without  leave  of  the  Court,  and 
whose  contradiction  of  his  testimony  first  given  in,  or  material 
departure  from  it,  would  destroy  his  credit  with  the  jury.  The 
whole  matter  is  in  the  discretion  of  the  Court,  and  cannot  be 
revised  on  error. 

The  material  question  in  the  cause  is,  whether  the  bill  is  in- 
valid, because,  as  alledged,  given  to  discharge  the  individual 
debts  of  a  part  of  the  members  of  the  firm,  on  which  it  was 
drawn  and  without  the  knowledge  or  consent  of  all  the  mem- 
bers of  the  firm. 

The  general  principle,  that  one  partner  cannot,  without  the 
assent  of  his  co-partners,  give  a  security  in  the  partnership 
name,  for  his  individual  debt,  is  universally  acknowledged. 
[Mauldin  v.  The  Branch  Bank  at  Mobile,  2  Ala.  Rep.  502.] 
That  proposition  was  distinctly  admitted  by  the  Court  below, 
in  its  charge  to  the  jury,  in  this  case — and  the  case  put  to  the 
jury  upon  the  implied  assent  of  the  new  firm  to  pay  this 
debt. 

The  facts  of  the  case  were,  that  the  defendants  in  this  suit, 
fifteen  in  number,  were  partners,  doing  business  in  Tuscaloosa, 
under  the  name  ofConrow,  Ramsey  &  Co.;  in  Mobile,  under 
the  name  of  McCown,  Hobson,  Williams  &  Co.;  and  in  the 
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city  of  New  York  by  the  name  of  Hester,  Wilson,  White  &  Cpt 
That  previons  to  the  formation  of  this  Company,  there  existed 
a  mercantile  concern,  doing  business  in  Tuscaloosa  of  C.  M. 
Conrow  &.  Co.  and  in  the  city  of  Mobile  of  A.  McCown  &  Co. 
which  consisted  of  four  persons  who  constituted  a  part  of  the 
firm  first  mentioned.  That  before  the  formation  of  the  new 
firm  the  old  firm  of  A.  McCown  &  Co.  were  indebted  to  the  pUin- 
tiff,and  in  discharge  of  this  debt,  the  bill  in  question  was  drawn 
by  the  house  in  Mobile,  on  thehouse  in  New  York  and  ac- 
cepted by  the  acting  partner  of  the  latter.  At  the  time  the  bill 
was  drawn  there  stood  to  the  credit  of  the  old  firm  of  A.  Mc- 
Cown &  Co.  on  the  cash  account  of  the  Mobile  house,  a  sum 
sufficient  to  cover  the  bill  of  ezchange,and  in  addition  the  new 
firm  was  indebted  to  the  old,  about  thirty  thousand  dollars,  tho 
purchase  of  a  stock  of  goods,  for  which  the  persons  compoS' 
iug  the  former  held  the  notes  of  the  latter.  A.  McCowu  wa;? 
the  acting  partner  at  Mobile. 

Upon  this  testimony  the  Court  admitted  the  generiil  rule  to 
be  as  stated,  instructed  the  jury  that  if  there  were  large  funds 
in  the  hands  of  the  new  firm,  and  the  new  firm  tacitly  recogT 
nized  the  debt,  then  the  defendants  would  be  liable.  That  if 
the  old  firm  deposited  sufficient  funds  in  the  hands  of  the  de- 
fendants, and  the  same  was  used  by  them,  then  the  defeodants 
were  liable  to  pay  the  bill. 

From  the  proof  it  appears  that  the  new  firm  was  indebted 
to  the  old  firm  in  a  sum  more  than  sufficient  to  pay  the  amount 
for  which  the  bill  was  drawn,  and  we  can  perceive  no  posr 
sible  objection  to  the  drawing  of  the  bill,  as  it  was  merely  a 
mode  of  paying  a  debt  which  the  house  owed.  The  apparent 
difficulty  arises  in  this  case  from  the  fact,  that  tiie  members  of 
the  old  firm  to  whom  the  debt  was  due,  were  also  members  of 
the  new  firm,  for  if  the  new  firm  had  been  indebted  to  a  stranr 
ger,  it  cannot  be  doubted  for  a  moment  that  any  member  of  it, 
had  authority  to  discharge  it  by  a  payment  in  the  money  or  efr 
fects  of  the  firm  or  by  drawing  a  bill  upon  its  credit.  But  al- 
though the  new  firm  was  composed  in  part  of  the  members  of 
the  old  firm,  yet  the  liability  of  the  former  to  the  latter  was  as 
distinct  as  if  the  debt  had  been  due  to  a  stranger. 

At  the  tiine  this  bill  was  drawn  the  Mobile  branch  of  the 
(t6 
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new  firm  had  cash  in  its  possession  belonging  to  the  old  firm 
sufficient  to  pay  this  debt,  and  it  cannot  be  doubted  that  the 
money  could  have  been  appropriated  to  its  payment  by  the 
acting  partner  of  the  house.  What  difference  is  there  then  be- 
tween this  state  of  things  and  the  course  pursued.  The  right 
to  draw  the  bill  payable  at  a  future  time  must  rest  on  the  same 
principle  as  the  right  to  appropriate  the  money ;  for  one  part- 
ner can  no  more  pay  his  debts  by  transferring  the  effects  of  the 
firm  without  the  assent  of  his  co-partners,  than  he  can  charge 
them,  without  their  consent,  by  drawing  a  bill  against  the  firm 
for  that  purpose,  and  in  either  case  it  would  make  no  differ- 
ence, whether  the  separate  creditor  had  or  had  not  knowledge 
of  the  misapplication  of  the  partnership  funds.  [See  the  case 
of  Rogers  v,  Batchelor,  [12  Peters,  229,]  in  which  the  Court 
held  the  following  language  in  reference  to  the  right  of  one 
partner  to  pay  his  individual  debt  out  of  the  partnership  efilects. 
"In  the  case  of  a  partner  paying  his  own  separate  debts  out  of 
the  partnership  funds,  it  is  manifest  that  it  is  a  violation  of  his 
duty  and  of  the  rights  of  his  partners,  unless  they  have  assent- 
ed to  it.  The  act  is  an  illegal  conversion  of  the  funds,  and  the 
separate  creditor  can  have  no  better  title  to  the  funds  than  the 
partner  himself  had." 

That  McCown,  the  acting  partner  at  Mobile,  could  have 
drawn  the  money  from  the  possession  of  the  firm  and  paid  the 
debt  for  which  this  bill  was  drawn,  cannot  be  controverted,  and 
is  indeed  admitted  in  argument.  But  on  what  principle  could 
this  be  done?  On  no  other  than  that  it  was  legitimate,  because 
by  receiving  the  money  the  house  became  indebted  to  those 
depositing  it  with  them,  and  being  a  debt  due  by  the  firm,  any 
member  of  it  could  discharge  it. 

It  was  also  urged  that  although  there  might  be  cash  dealings 
between  the  old  and  new  firms,  so  as  to  create  at  a  given  time 
the  relation  of  debtor  and  creditor  between  the  tw^o,  that,  in 
the  nature  of  things  this  balance  would  fluctuate,  and  be  con- 
stantly changing,  and  that  therefore,  although  the  new  firm, 
might  be  indebted  to  the  old  when  the  bill  was  drawn,  there 
might  be  no  such  indebtedness  when  the  bill  matured.  But 
the  presumption  must  be,  as  the  contrary  is  not  shown,  that 
when  the  bill  was  drawn,  it  was  carried  to  the  debit  of  the  old 
firm,  and  thus  extinguished  such  indebtedness /7ro  tanto.    The 
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argument,  if  carried  out  would  prove  too  much,  as  it  would 
lead  to  the  conclusion  that  a  debt  due  by  the  firm  could  not  be 
extinguished  by  a  bill.  The  house;  although  established  in 
three  different  places,  is,  in  law,  but  one  firm,  and  doubtless 
each  of  the  branches  kept  the  other  apprised  of  their  monied 
transactions.  But  if  any  inconvenience  or  difficulty  should  arise 
from  this  cause,  it  is  one  proceeding  from  the  fact  that  the  firm 
was  located  in  three  different  places,  an  arrangement  designed 
for  the  benefit  of  the  firm,  to  enlarge  the  sphere  of  its  opera- 
tions and  increase  its  credit,  and  if  any  inconveniences  result 
from  it,  they  must  be  borne  by  those  interested  in  it  and  bene- 
fitted by  it,  and  cannot  be  visited  on  strangers. 

We  have  not  thought  it  necessary  to  advert  to  the  facts  of 
the  case,  to  establish  the  proposition  that  they  raised  the  infer- 
ence of  an  implied  assent  by  the  members  of  the  new  firm,  who 
were  not  members  of  the  old,  to  the  drawing  of  this  and  simi- 
lar bills  in  discharge  of  an  indebtedness  to  the  old  firm,  as  was 
held  in  the  case  of  Gainsevoort  v.  Williams,  [14  Wendell,  133,] 
a  case  in  some  respects  analagous  to  this,  because,  we  think 
that  this  case,  when  stripped  of  its  extraneous  circumstances, 
is  resolved  into  the  simple  proposition,  whether  each  of  the 
members  of  a  firm  have  not  the  power,  by  the  very  terms  of 
the  partnership,  to  discharge  its  debts  by  giving  a  security  in 
the  name  of  the  firm,  or  in  any  other  manner. 

As  this  is  a  proposition  which  cannot  be  controverted,  it  fol- 
lows that  there  is  no  error  in  the  judgment  of  the  Court,  and  it 
is  therefore  affirmed. 
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GODBOLD  ET  AL  V.  THE  PLANTERS'  AND  MER- 
CHANTS' BANK  OF  MOBILE. 

1.  Ifl  a  summary  proceeding  against  a  sheriff  and  his  sureties,  for  the  failure  of  the 
former  to  return  a  writ  of  fieri  facias,  the  notice  stated  that  a  judgment, would 
be  moved  for  against  them,  for  the  amount  of  the  judgment  against  the  defen- 
dant in  execution  :  Held,  that  the  substiiution  of  the  word  "jadgment"  for"*X- 
«cution,"  was  not  fatal  to  the  notice,  and  would  be  considered  good  nnder  the 
act  of  1819 — further,  that  after  verdict  and  judgment,  none  other  than  substan- 
tial defects  can  be  made  to  the  notice. 

2.  Where  the  judgement  entry  recites  the  facts  differently  from  a  bill  of  (exceptions 
certified  in  the  cause  ;  setnhle,  the  latter  will  control  the  former. 

3.  Wher«  a  judgment  conforms  to  the  verdict  on  which  it  is  rendered,  (thongh  Aft 
latter  is  for  too  much,)  it  will  not  be  reversed  on  error,  but  a  correction  should 
have  been  sougm  in  the  primary  Court. 

4.  The  official  bond  of  a  sheriff  is  a  public  document,  which  may  be  proved  by  a 
copy,  certified  by  the  Clerk  of  the  County  Court,  in  whose  office  it  is  directed  by 
•law  to  be  deposited  ;  it  is  no  objection  to  the  authentication  that  the  attestation 
was  made  by  the  Clerk  through  ii.,-  deputy,  who  certified  the  copy  under  his 
private  seal,  affirming  that  the  public  seal  was  lost  or  mislaid. 

5.  In  a  summary  proceeding  under  the  statute  agaihst  a  sheriff,  &.c.,  for  failing  to 
itturn  an  exettition,  the  plaintiff  need  not  produce  the  judgment  on  whicb  it  is- 
sued, bat  the  sheriff  may  resist  a  recovery,  by  showing  either  that  there  is  no 
judgment  or  it  is  void. 

Writ  of  ErroT  to  the  County  Court  of  Mobile. 

This  was  a  proceeding  under  the  statute,  by  notice  and  mo- 
tion against  the  Sheriif  of  Monroe  and  his  sureties,  for  the  fail- 
ure of  the  former  to  return  a  writ  oi  fieri  facias,  which  had  is- 
sued from  the  County  Court  of  Mobile,  and  been  placed  in  his 
hands,  against  the  goods  and  chattels,  lands  and  tenements,  of 
Cornelius  D.  Tobin,  L  J.  Moore,  Nathan  Jenkins,  and  J.  R. 
Moore,  for  the  sum  of  $911  14-100,  besides  $11  06-100  costs. 
In  the  notice  found  in  the  transcript,  the  times  of  the  test  and 
return  of  the  execution  are  particularly  stated,  also  its  due  de- 
liirery  to  the  Sheriff.  It  also  informs  them,  that  a  motion  will 
be  made  for  a  judgment  against  them,  on  the  second  Monday 
of  a  terra  of  the  County  Court,  commencing  on  the  second 
Monday  in  June,  1841,  "for  the  amount  of  the  judgment  and 
costs  as  aforesaid,  recovered  by  said  Bank  against  Cornelius 
Tobin,"  &c. 
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*0n  the  fifteenth  of  March,  1842,  a  judgment  was  rendered 

against  the  defendants  in  the  motion.  The  judgment  recites 
that  it  appeared  to  the  satisfaction  of  the  Court,  that  tlje  defen- 
dants received  due  notice  of  Ihe  motion,  &c.,  reciting  the  time 
when,  the  amount  of  the  execution,  the  parlies  to  it,  when  de- 
livered to  th#Sheriff,  &c. ;  and  also  that  the  notice  indicated 
that  a  judgment  would  be  moved  for,  for  the  amount  of  the 
fieri  facias.  The  judgment  proceeds  to  state  that  the  parties 
appeared  by  their  attornies,  and  the  case  was  submitted  to  a 
jury,  to  whom  the  same  facts  were  proved,  that  were  shown 
to  the  Court.  A  verdict  was  found  for  the  plaintiff,  for  the  sum 
of  eleven  hundred  and  twenty-nine  (20-100)  dollars,  being  the 
amount  of  the  execution  with  interest  from  its  test ;  and  judg- 
ment was  rendered  accordingly. 

On  the  trial,  the  defendants  excepted  to  the  ruling  of  the  pre- 
siding Judge :  1.  For  admitting  a  copy  of  the  official  bond  of 
the  Sheriff  in  evidence,  which  was  certified  as  follows: — 

"  The  State  of  Alabama,  >    I,  James  McColl,  Clerk  of  the 
Monroe  County.      S  County  Court  of  said  County, 
do  hereby  certify,  that  the  foregoing  is  a  true  and  correct  copy 
of  the  original  bond  of  William  G.  Godbold,  as  on  file  in  my 
office. 
"Given  under  my  hand  and  private  seal,  (the  public  seal  hav- 
ing been  lost  or  mislaid,)  this  1 3th  day  of  February,  A.  D. 
1840.  JAMES  McCOLL,  Clerk,  [.Sea/.] 

By  Samuel  McColl. 

2.  For  refnsing  (o  charge  the  jury,  that  if  no  record  of  the 
judgment  referred  to  in  the  notice,  was  given  in  evidence  to  t^ 
jury,  then  they  should  find  a  verdict  for  the  defendants. 

3.  In  charging  the  jury,  that  if  they  were  satisfied  from  the 
proof,  that  the  execution  was  in  the  hands  of  the  Sheriff,  and 
that  he  foiled  to  make  return  tliereon  as  required  by  law,  they 
sliould  find  for  the  plaintiff. 

J.  O AVLE,  for  the  plaintiffs  in  error.  The  notice  informed  the 
defendants  below,  that  a  judgment  would  be  asked,  for  the 
amount  of  the  judgment  in  favor  of  the  Bank  against  Tobin 
and  oth^;  but  the  judgment  entry  mis-recites  tJie  notice,  ia 
saying  it  states  the  judgment  will  be  sought  for  the  amount  of 
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the  execution  ;  and  upon  this  latter  supposition  the  judgment 
of  the  County  Court  was  rendered. 

The  judgment  entry  and  bill  of  exceptions  are  contradictory 
of  each  other,  the  former  stating  a  fact  to  be  proved,  which  the 
latter  seems  to  negative.  Again:  the  Court  erred  in  refusing 
the  charge  prayed  and  in  the  charge  given,  as  alA  in  receiving 
as  evidence  the  copy  of  the  Sheriff's  bond. 

Gibbons,  for  the  defendant.  The  errors  assigned  cannot  be 
maintamed.  They  are  at  best  very  technical,  and  if  in  any 
case  they  were  available,  certainly  not  where  an  issue  had 
been  tried  by  a  jury.  The  decisions  of  this  Court,  it  is  believed, 
are  conclusive  to  show  the  absence  of  error. 

COLLIER,  C.  J.  1,  It  cannot  be  objected  to  the  notice  that 
it  informed  the  defendants  below,  a  judgment  would  be  moved 
for  against  them,  for  the  amount  of  the  judgment  recovered  by 
the  Bank  against  Tobin,  &c.  instead  of  the  execution  ;  for  if, 
(as  has  been  repeatedly  adjudged,)  the  failure  of  a  Sheriff  to 
return  a  Jieri  facias,  snhiects  himself  and  sureties  to  a  recovery 
equal  to  its  amount,  their  liability  is  quite  as  extensive  as  the 
notice  sought  to  enforce.  The  substitution  of  the  term  "judg- 
ment," for  '•  execution,"  can  exert  no  prejudicial  influence, 
and  the  proceeding  must  be  considered  as  having  been  com- 
menced in  reference  to  the  act  of  1819.  Again  :  an  issue  was 
made  up  and  tried  by  a  jury,  although  the  record  does  not  in- 
form us  what  that  issue  was,  we  are  authorized  to  infer  from 
the  verdict  and  judgment,  that  it  was  a  negation  of  the  facts 
stated  in  the  notice.  This  being  the  case,  no  objection  to  the 
notice  that  does  not  show  it  to  be  substantially  defective,  can 
now  be  entertained ;  the  appearance  and  plea  of  the  defend- 
ants operating  to  cure  all  such  defects. 

2.  The  judgment  entry  is  drawn  out  to  an  unusual  length 
and  with  unnecessary  particularity,  considering  the  judgment 
is  rendered  upon  a  verdict:  yet  this,  it  is  conceived,  cannot 
work  an  injury  to  any  one.  The  view  we  have  taken  of  the 
notice,  shows  that  its  mis-recital -in  the  judgment,  is  a  mere 
verbal  error  which  cannot  prejudice  the  rights  of  either  party ; 
and  the  statement  that  the  judgment  against  Tobin,  &c.  was 
produced  at  the  trial,  is  equally  harmless ;  for  the  bil|j^f  excep- 
tions, certifying  the  reverse  to  be  true,  would  control  the  recital 
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in  the  judgment  entry,  if  any  prejudicial  consequences  could 
result  from  it. 

3.  In  respect  to  the  amount  for  which  the  judgment  is  ren- 
dered, it  may  be  remarked,  that  it  conforms  to  the  verdict.  At 
thd  conclusion  of  the  judgment,  it  is  stated,  that  the  items  com- 
posing it  are,  "  the  judgment  on  which  said  writ  oi  fieri  facias 
was  issued,  with  interest  from  the  date  thereof  and  its  rosts," 
&c.  It  has  been  holden,  ihat  where  a  judgment  on  a  verdict 
conforms  to  it,  though  the  latter  be  for  too  large  a  sum,  yet  it 
will  not  be  reversed  on  error,  but  a  correction  should  have  been 
sought  in  the  primary  Court.     [1  For.  Rep.  2S0.] 

4.  The  official  bond  of  a  Sheriff  is  required  by  law  to  be  de- 
posited in  the  office  of  the  Clerk  of  the  County  Court  of  his 
County,  and  is  such  a  public  document  as  is  not  subject  to  remo- 
val (under  ordinary  circumstances)  from  place  to  place  where  it 
may  be  wanted  as  evidence ;  but  a  sworn,  or  certified  copy,  is 
admissible  as  a  substitute  for  the  original.  [Miller  v.  Gee,  at 
this  term.] 

But  it  is  insisted,  that  the  attestation  of  the  copy  offered  to 
the  jury,  is  insufficient.  We  cannot  think  that  this  argument 
is  well  founded.  The  deputy  clerk,  if  duly  qualified,  possessed 
the  authority  to  certify  the  transcript  in  the  name  of  his  prin- 
cipal; and  his  qualification,  in  the  absence  of  all  evidence  to 
the  contrary,  must  be  presumed  to  have  been  regular. 

The  attestation,  it  is  true,  is  unusual  in  stating  that  the  offi- 
cial seal  of  the  clerk  was  lost  or  mislaid.  The  official  acts  of  a 
Clerk,  which  are  to  be  used  as  evidence  elsewhere  than  in  his 
own  Court,  should  in  general  be  attested  by  his  seal  of  office, 
if  he  have  one.  In  the  case  before  us,  the  form  of  the  attesta- 
tioff  would  indicate  that  there  was  a  seal  pertaining  to  the  of- 
fice, which  it  is  affirmed  was  lost  or  mislaid.  This  affirmation 
serves  to  show  that  at  the  time  the  transcript  was  made,  there 
was  no  seal  that  could  be  used,  and  we  think  this  authorized 
the  use  of  the  private  seal  of  the  Clerk,  and  that  it  sufficiently 
authenticated  the  paper.  The  opposite  conclusion  might  seri- 
ously affect  individual  rights,  and  even  the  public  interest,  by 
preventing  the  attestation  of  documents  important  to  both. 

5.  The  production  of  the  judgment  on  which  the  execution 
issued,  we  think,  was  not  essential  to  the  plaintiff's  right  to 
recover.    Other  evidence  of  the  amount  of  the  execution  was 
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admissible.  In  McWhorter  et  al.  v.  Marrs,  [Minor's  Rep.  376,] 
the  Court  say,  "  The  official  entries  and  information  of  the 
Clerk,  are  by  law,  evidence  of  the  issuing  and  delivery  of  the 
execution."  Again:  "If  the  execution  issued  from  competent 
authority,  and  was  duly  authenticated,  it  was  not  for  the  Shef  iff 
in  defence  of  the  rule,  to  say  that  the  execution  was  irregular, 
or  to  know  whether  it  was  founded  on  a  proper  judgment  or 
not.  Its  mandate  was  imperative,  and  he  was  bound  to  obey 
it."  [Anderson  v.  Cunningham,  Minor's  Rep.  48.  See  also 
Neale  et  al.  v.  Caldwell,  3  Stew't.  Rep.  1 34.] 

The  correct  rule  on  this  point,  we  think,  is  this :  Where  the 
execution  issues  upon  a  judgment  which  is  so  far  valid,  as  to 
justify  the  Sheriff  in  executing  it,  he  cannot  be  permitted  to  ob- 
ject that  it  is  irregular  and  voidable;  but  where  the  judgpoent 
is  so  utterly  void  as  to  afford  no  warrant  to  the  officer  for  obey^ 
ing  the  mandate  of  an  execution,  ho  may  successfully  defend 
himself  against  a  motion  for  failing  to  return  it,  by  proving, 
either,  that  there  is  no  judgment,  or  it  is  void.  The  plaintiff, 
however,  need  not  refer  to  the  judgment,  but  may  make  out 
his  case  by  other  legal  proof. 

The  bill  of  exceptions  does  not  negative  the  introduction  of 
ample  evidence  to  sustain  the  motion,  and  we  understand  the 
objection  was  not  to  the  want  of  other  proof,  but  to  the  absence 
of  the  judgment.  In  this  view,  we  have  seen  the  instruction 
was  correctly  denied. 

The  charge  given  is  unexceptionable.  It  merely  asserts  the 
right  of  the  plaintiff  to  recover  if  the  execution  was  placed  in 
the  Sheriff's  hands,  and  not  returned  as  required  by  laiv.  The 
latter  part  of  the  charge  shows,  that  it  must  have  been  deliv- 
ered to  the  Sheriff  when  it  was  operative;  otherwise,  the%w 
made  no  requisition  upon  the  Sheriff  for  its  return. 

We  have  repeatedly  expressed  our  regret  that  the  earlier 
decisions  of  this  Court  had  given  to  the  Act  of  1819,  a  construc- 
tion so  highly  penal  against  Sheriffs,  &c.  for  the  failure  to  re- 
turn executions.  But  this  construction  commenced  too  long 
ago,  and  has  been  too  often  recognized  to  allow  us  to  depart 
from  it.  The  doctrine  of  Slare  decisis,  forbids  that  we  should 
make  any  footsteps  backwards. 

The  judgment  must  be  affirmed. 

GoLDTHWAiTE,  J.  not  sitting. 
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DEARMAN  v.  DEARMAN  AND  COFFMAN. 

1.  A  father  and  sun  join  in  a  conveyance  of  slaves,  the  property  of  the  son,  to  an-* 
other  son,  with  an  understanding  that  ih«  transferee  should  bold  the  slaves  du. 
ring  hib  life,  or  until  the  children  of  the  father  come  of  age,  and  then  to  be  divided 
among  those  children.  The  conveyance  was  made  from  the  apprehension  that 
the  creditors  of  the  father,  who  had  once  owned  the  property,  would  sieze  it  for 
bis  debts — Held  that  if  ihe  slaves  were  not  liable  for  the  dobis  of  the  father,  such 
an  agreement,  though  it  might  be  suspicious,  would  not  necessarily  be  fraudu. 
lent. 

3.  The  administratrix  of  the  transferee  having  divided  the  slaves  according  to  the 
agreement,  and  delivered  them  to  those  entitled,  a  part  of  whom  were  left  with 
her  to  assist  in  gathering  the  crop,  and  which  she  afterwards  refused  to  deliver, 
in  an  action  against  her  hr  the  recovery  of  the  slaves — Held,  that  if  the  original 
agreement  to  divide  the  slaves  was  fraudulent,  the  division  made  by  her  was 
void;  but  if  the  agreement  was  bona  fide,  ;he  division  was  good,  as  she  was 
merely  doing  voluntarily  what  a  Court  of  Chancery  would  have  eonipelled  her 
to  do. 

3.  An  administratrix  cannot  dispose  of  the  property  of  the  estate  by  private  sale, 
and  such  a  sale,  though  for  a  full  consideration,  will  be  void  as  against  heirs,  dis. 
tributees  and  creditors. 

Error  to  the  Circuit  Court  of  Sumter. 

Trover  by  the  plaintiff  against  the  defendants  in  error  foil 
two  slaves. 

The  plaintiff,  William  Dearman  proved  on  the  trial,  that  his 
father,  one  Jonathan  Dearman, gave  him,  in  1812,  in  efxchange 
for  another  negro,  a  negro  woman  named  Lucy,  the  mother  of 
the  negro  woman  Dice,  and  grandmother  of  the  boy  Sidro,  sued 
for  in  this  action,  both  of  whom  were  born  after  the  exchange 
— that  plaintiff  and  his  father  lived  together  until  about  the 
year  1818,  when  they  removed  to  Florida,  carrying  with  them 
the  negro  woman  Lucy  and  her  children — that  the  slaves  re- 
mained in  Florida,  in  possession  of  plaintiff,  his  father  and 
himself  still  residing  together,  until  the  year  1830,  when,  the 
the  plaintiff  manifesting  a  desire  that  Solomon  Dearman,  a 
brother  of  the  plaintiff,  and  then  husband  of  the  defendant, 
Anna  Dearman,  should  bring  the  slaves  to  Alabama,  but  fear- 
ing that  they  might,  if  brought  to  Alabama,  be  seized  as  the 
66 
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property  ot  Jonathan  Dearman,  who  was  in  embarrassed  cir- 
cumstances, he  conveyed  the  slaves  to  Solomon  by  an  instrument 
in  writing;  it  being  understood  at  the  time  that  Solomon  was  to 
retain  thepossession  of  the  slaves  until  his  death,or  until  the  com- 
ing of  age  of  all  the  children  of  Jon.  Dearman,  when  the  slaves 
were  to  be  divided  between  them  equally.  That  upon  this 
arrangement  being  made,  the  slaves  were  removed  from  Flo- 
rida in  the  spring  of  1832,  and  in  the  fall  of  that  year  Solomon 
removed  his  family  to  Sumter  county,  and  took  possession  of 
the  slaves,  and  retained  them  until  his  death,  in  July,  1838, 
that  defendant,  upon  the  death  of  her  husband,  administered 
on  his  estate,  having  the  slaves  in  her  possession,  and  returned 
them  to  the  Orphans'  Court  as  part  of  his  estate. 

The  plaintiff  also  proved  that  shortly  after  she  so  adminis- 
tered, she  consented  and  agreed  with  one  Thomas  Dearman 
another  brother  of  the  plaintiif,  and  Solomon,  that  the  slaves 
should  be  divided  according  to  the  agreement  previously  men- 
tioned, and  that  three  persons  were  selected  to  make  the  divi- 
sion, who  accordingly  met,  and  all  those  interested  being  pre- 
sent, made  an  equal  division  of  all  the  slaves  among  the  chil- 
dren of  Jonathan  Dearman  and  the  defendant.  That  the  slaves 
were  delivered  severally  to  those  to  whom  they  were  assign- 
ed, and  the  slaves  sued  for  in  this  action  were  assigned  and  de- 
livered to  the  plaintiiTs,  who  then  consented  ;that  they  might 
remain  for  the  purpose  of  assisting  to  get  out  the  crop  then 
growing  on  the  plantation  of  the  deceased — that  defendant  ex- 
pressed herself  satisfied  with  the  division  of  the  slaves,  and  ad- 
mitted she  had  done  wrong  in  retaining  the  slaves  as  part  of 
the  estate  of  the  deceased.  It  was  also  proved  that  Solomon, 
in  his  lifetime,  had  refused  to  sell  one  of  the  slaves  so  divided, 
admitting  that  he  could  not  make  a  good  title  without  the  con- 
sent of  the  children  of  Jonathan. 

The  defendant  proved  that  Thomas  Dearman  came  to  the 
house  of  deceased  and  threatened  to  carry  off  all  the  slaves, 
and  that  after  some  altercation  she  agreed  to  the  division. 
The  defendant  also  produced  a  bill  of  sale  from  the  plaintiff 
and  Jonathan  Dearman  to  the  deceased,  for  all  the  slaves,  da- 
ted 9th  September,  1530,  which  was  without  condition  and  re- 
cited the  consideration  of  thirteen  hundred  dollars.  The  de- 
fendant also  proved  that  shortly  after  the  bill  of  sale  was  made 
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the  plaintiff  admitted  he  had  sold  his  negroes  to  Solomon  Dear- 
man  for  thirteen  hundred  dollars  and  a  horse  he  was  then  rid- 
ing, worth  two  hundred  dollars,  and  that  the  money  had  all 
been  paid,  that  he  sold  the  negroes  because  they  were  a  bur- 
then to  him,  and  he  could  do  better  with  the  money. 

Upon  this  evidence  the  Court  charged  the  jury,  that  unless 
the  division  of  the  slaves  was  founded  upon  a  valuable  consid- 
eration, it  was  void,  and  that  they  should  so  consider  it — to 
which  the  plaintiff  excepted. 

Judgment  was  rendered  for  the  defendants,  and  the  plain- 
tiff now  assigns  for  error  the  charge  of  the  Court. 

J.  B.  Clark,  for  plaintiff  in  error,  argued  that  the  charge 
was  erroneous,  that  it  referred  to  the  jury  to  determine  what 
was  a  valuable  consideration,  and  that  there  must  be  a  valua- 
ble consideration  to  sustain  the  division.  [16  Mass.  427; 
Chitty  on  Con.  10;  1  Bibb,  160.] 

He  maintained  that  no  consideration  at  all  was  necessary, 
as  the  division  was  consummated  by  a  delivery.  [2  Bl.  Cora. 
441,443  ;  24th  Pickering,  261.] 

Smith  and  JoNES,contra,  insisted  that  there  was  no  considera- 
tion whatever  to  support  the  division. 

That  the  slaves  were  held  by  the  defendant  as  administra- 
trix, and  that  the  division  was  a  breach  of  her  trust,  which, 
being  known  to  the  plaintiff,  he  could  acquire  no  right  under 
it.  The  statute  points  out  the  only  mode  by  which  an  admin- 
istratrix can  sell.     [10  Peters,  161.] 

ORMOND,  J. — The  bill  of  exceptions  found  in  the  record 
contains  a  great  deal  of  superfluous  matter — the  material  facts 
may  be  thus  shortly  stated  : 

The  two  slaves  in  dispute,  with  some  others,  were,  by  a  bill 
of  sale  executed  in  Florida,  in  1830,  by  Jonathan  Dearman, 
the  father,  and  the  plaintiff  William,  his  son,  conveyed  to  Sol- 
omon, another  son,  and  husband  of  the  defendant,  Anna  Dear- 
man,  upon  the  consideration,  as  expressed  in  the  bill  of  sale, 
of  thirteen  hundred  dollars.  It  further  appears,  that  at  the 
time  of  the  conveyance  there  was  a  parol  agreement  that  Sol- 
omon should  retain  possession  of  the  slaves  until  his  death,  or 
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until  all  the  children  of  his  father,  Jonathan,  came  of  age,  when 
the  slaves  were  to  be  equally  divided  among  the  children  of 
Jonathan.  Evidence  was  offered  conducing  to  show  that  the 
slaves  were  brought  to  Alabama,  and  the  conveyance  made 
to  Solomon,  that  he  might  be  able  to  protect  them  if  seized  as 
the  property  of  Jonathan,  the  father,  although  it  appears  that 
the  title  to  the  slaves  was  in  William,  having  been  acquired 
by  him  by  exchange  with  his  father  as  far  back  as  1812.  It 
does  not  appear  that  the  consideration  was  paid,  except  by  the 
acknowledgement  of  William. 

The  negroes  were  sent  to  Alabama  in  the  spring  of  1832, 
and  Solomon  followed  and  took  possession  in  the  fall  of  that 
year,  and  retained  possession  until  1838,  when  he  died,  and 
the  defendant,  Anna  Dearman,  administered  and  returned 
the  slaves  to  the  County  Court,  as  the  property  of  the  estate. 

Some  time  after,  the  brothers  of  the  deceased  claimed  a  di- 
vision of  the  slaves,  which,  after  some  altercation  was  agreed 
to  by  the  administratrix,  and  a  division  made,  and  the  slaves 
delivered,  the  two  sued  for  in  this  action  being  assigned  to  the 
plaintiff,  who  suffered  them  to  remain  to  assist  in  getting  out 
the  crop.  The  administratrix  afterwards  refused  to  deUver 
them,  and  this  action  is  brought  for  their  recovery. 

It  is  insisted  that  this  was  a  combination  between  the  broth- 
ers to  delay,  hinder  and  defraud  the  creditors  of  Jonathan  Dear- 
man,  and  that  no  right  can  be  derived  from  so  impure  a  source 
which  can  be  enforced  in  a  Court  of  law.  If  it  be  true  that 
the  sale  to  Solomon  was  merely  colorable,  and  made  with  the 
intent  supposed,  although  it  would  be  utterly  void  as  to  those 
designed  to  be  defrauded  by  it,  it  was  binding  on  the  parties  to 
the  agreement,  and  all  claiming  through  them,  and  Solomon 
took  the  property  discharged  from  the  performance  of  the  ille- 
gal condition. 

If,  however,  the  slaves  were  not  bound  for  the  debts  of  Jon- 
athan Dearman,  the  father,  although  some  apprehension  might 
be  felt  by  the  family,  that  as  he  had  once  owned  them,  they 
might  be  subjected  to  the  payment  of  his  debts,  or,  in  the  lan- 
guage of  the  bill  of  exceptions,  be  "  seized  for  the  payment  of 
his  debts,"  the  agreement  to  invest  Solomon  with  the  title  to 
prevent  this  result  would  not  be  fraudulent;  because,  on  this 
hypothesis,  the  property  was  not  subject  to  the  payment  of 
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Jonathan's  debts,  and  therefore  a  contrivance  to  prevent  that« 
result,  though  it  might  throw  suspicion  over  the  whole  trans- 
action, could  not  be  a  fraud  on  the  creditors  of  Jonathan. 

On  the  supposition  that  the  transaction  was  bona  fide,  Solo- 
mon took  the  slaves  charged  with  a  trust,  that  on  his  death,  or 
on  the  children  of  Jonathan  Dearman  coming  of  age,  they 
should  be  equally  divided  between  the  children  of  Jonathan. 
This  trust  a  Court  of  Chancery  would  have  enforced  and  the 
administratrix  might  have  carried  into  effect,  as  there  can  be 
no  possible  objection  to  her  doing  that  voluntarily,  which  a 
.Court  of  Chancery  would  have  compelled  her  to  do. 

Although  if  the  sale  had  been  a  fraudulent  contrivance,  Sol- 
omon would  have  taken  the  property  discharged  from  the  per- 
formance of  the  illegal  condition  as  already  stated.  Yet,  if  he 
had  executed  the  contract  by  dividing  the  slaves,  it  would 
have  been  binding  on  him.  For  although  the  law  will  not 
enforce  a  fraudulent  executory  contract,  yet  if  it  be  executed, 
and  the  parties  are  in  pari  delicto,  the  law  will  not  interfere 
between  them.  [Rochelle  v.  Harrison,  S  Porter,  352 ;  Black 
&  Manning  v.  Oliver,  1  Ala.  Rep.  N.  S.  449.]  But  upon  his 
death,  without  executing  this  contract,  the  property  descended 
to  his  heirs  at  law,  who  were  not,  any  more  than  their  ances- 
tor, bound  to  carry  into  effect  this  illegal  condition.  Nor  could 
the  legal  representative  of  the  deceased,  by  giving  effect  to  an 
illegal  contract,  divest  the  title  of  the  heirs  at  law,  or  defeat  the 
rights  of  creditors. 

To  apply  these  principles  to  this  case.  The  Court  charged 
the  jury,  that  utiless  the  division  of  the  slaves,  with  the  assent 
of  the  defendant,  among  the  children  of  Jonathan  Dearman, 
was  founded  upon  a  valuable  consideration  it  was  void. 

The  objections  to  this  charge,  are,  first,  that  it  was  not  a 
charge  upon  the  facts  of  the  case.  There  was  not  only  no  evi- 
dence that  a  valuable  consideration  was  given  for  the  division 
of  the  slaves,  but  it  is  expressly  shown  that  none  was  giveh — • 
the  charge  therefore  was  entirely  abstract. 

Second — The  charge  supposes  that  if  a  valuable  considera- 
tion had  passed  to  the  administratrix  at  the  time  of  the  division 
the  title  to  the  property  would  have  passed.  This  is  not  the 
law.  The  statute  declares  that  "it  shall  not  be  lawful  for  any 
executor,  &c.  to  take  the  estate,  or  any  part  thereof,  of  any  tes- 
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tator  or  intestate,  at  the  appraised  value,  or  to  dispose  of  the 
same  at  private  sale,  except  where  the  same  is  directed  by  the 
will  of  the  testator.  But  in  all  cases  where  it  may  be  neces- 
sary to  sell  the  whole  or  any  part  of  the  personal  estate  of  any 
testator  or  intestate,  it  shall  be  the  duty  of  the  executor,  &c.  to 
apply  to  the  Orphans'  Court  of  their  county  for  an  order  of 
sale,  and  upon  obtaining  the  same  to  advertise,  &c.,  and  to  sell 
the  same  at  public  auction  to  the  highest  bidder,  giving  at  least 
six  months  credit,"  &c.     [Aik.  Dig.  180,  §13.] 

It  is  unnecessary  to  inquire  into  the  powers  of  executors  at 
common  law,  not  only  because  here  administration  was  grant-^ 
ed  on  the  estate,  but  also  because  the  whole  subject  is  govern- 
ed and  controlled  by  the  statute.  We  will  not  inquire  wheth- 
er some  portions  of  the  act  regulating  the  sale  of  the  estates  of 
deceased  persons  may  not  be  directory  merely,  because  here 
the  sale,  (if  indeed  it  can  be  called  one,)  was  without  any  or- 
der of  Court  directing  a  sale  to  be  made,  and  it  was  made  pri- 
vately. This  the  statute  declares  unlawful,  and  certainly  no 
right  can  be  derived  from  an  unlawful  act.  The  law  is  thus 
declared  in  a  construction  given  to  this  particular  clause  in 
Ventriss  v.  Smith,  [10  Peters,  161,]  audit  meets  our  entire  ap- 
probation. If  then  there  had  been  an  actual  sale  made  of  the 
slaves  in  qustion  to  the  plaintiff  by  the  administratrix  joHwa^c- 
ly,  and  a  full  consideration  paid,  the  title  would  not  have  pas- 
sed as  against  the  heirs,  distributees  or  creditors.  How  far 
such  an  illegal  sale  would  be  binding  on  the  executor,  we  need 
not  inquire. 

It  may  be  said  that  if  this  is  an  error  it  is  one  in  favor  of  the 
plaintiff  in  error,  but  it  is  manifest  from  this  examination,  that 
the  case  was  not  put  to  the  jury  on  its  merits,  but  was  made 
to  depend  on  the  existence  of  a  fact  which  was  not  only  for- 
eign to  its  merits,  but  which  was  not  in  evidence  before  the 
jury. 

The  Court  should  have  instructed  the  jury  to  inquire,  first, 
whether  there  was  an  actual  sale  of  the  property  to  Solomon, 
without  condition,  and  if  they  found  such  to  be  the  fact,  they 
must  find  for  the  defendant.  Second — if  there  was  proof  of 
an  agreement  at  the  time  of  the  transfer  of  the  slaves  to  Solo- 
mon, to  divide  the  negroes  at  his  death,  or  upon  the  arrival  at 
age  of  the  children  of  Jonathan,  among  those  children,  then  to 
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inquire,  upon  the  principles  laid  down  in  this  opinion,  whether 
that  agreement  was  entered  into  in  good  faith,  or  with  intent  to 
delay,  hinder  or  defraud  the  creditors  of  Jonathan  Dearm.Mn, 
and  that  if  tliey  found  the  latter  to  be  the  fact,  then  they  must 
find  for  the  defendant.  But  if  the  agreement  to  divide  the 
slaves  was  entered  into  in  good  faith,  then  the  defendant,  as 
administratrix,  was  justified  in  executing  the  contract ;  and  if 
the  slaves  in  controversy  had  been  delivered  to  the  plaintiff  as 
his  share  in  the  division,  he  was  entitled  to  recover  them  in 
this  action,  notwithstanding  they  may  have  been  left  with  the 
defendant  to  assist  in  gathering  the  crop. 

Let  the  judgment  be  reversed  and  the  cause  reuiandcd  for 
another  trial  in  conformity  with  this  opinion. 


MILLER  ET  AL  v.  McMillan  et  al. 


1.  An  attachment  cannot  be  sued  out  where  the  indebtedness  of  the  defendant 
depends  upon  a  contingency  which  may  never  happen  :  aliter,  where  the  in- 
debtedness is  absolute,  though  the  day  of  payment  has  not  arrived. 

2.  An  attachment  issued  against  the  estate  of  Charles  G.  Miller,  William  J.  Wright 
and  Thomas  R.  Crews ;  the  writ  was  indorsed  thus — "  I  do  hereby  authorize  R. 
Thorn,  as  my  special  deputy,  to  execute  the  within  attachment.  10th  Februa- 
ry, 1841.  M.  E.  Gary,  sheriff,  S.  C."  "  Levied  on  four  bags  marked  T.  R.  C, 
also  iwenty.one  bags  W.  J.  W.,  also  fifteen  bags  marked  C.  G.  Miller,  as  the 
property  of  the  defendants.  M.  E.  Gary,  S.  S.  C.  by  R.  Thorn,  D.  S."  Held, 
1.  That  the  Supreme  Court  must  judicially  know  that  Maihios  E.  Gary  was 
sheriff  of  Sumter,  and  that  the  letters  "S.  C."  are  intended  to  designate  that 
county.  2.  That  the  appointment  of  the  special  deputy  was  regular ;  and,  3. 
That  the  return  suflicienily  shewed  that  the  property  levied  on  was  the  defea. 
dants. 

3.  Where  an  attachment  against  a  non-resident  debtor  was  continued  in  Court  for 
more  than  six  months  after  its  return,  it  cannot  be  objected  to  a  judgment  ren- 
dered thereon,  that  publication  of  its  pendency  was  not  made. 

4.  It  is  no  objection  to  a  declaration  in  a  suit  commenced  by  attachment,  that  it 
charges  the  defendant  in  custody,  instead  of  slating  that  his  estate  was  attached. 
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Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

This  was  an  action  commenced  by  attachment,  at  the  suit 
of  the  defendants  in  error,  against  the  plaintiffs,  as  non-resident 
debtors.  The  affidavit  declares,  "  that  Charles  G.  Miller,  Wil- 
liam J.  Wright  and  Thomas  R.  Crews,  will,  on  the  first  day  of 
March  next,  be  justly  indebted  to  him,  the  said  McMillan,  to 
the  amount  of  eight  hundred  and  fifty  dollars,"  &c.,  and  is  da- 
ted 00  the  12th  February,  1841.  The  writ  of  attachment  pur- 
sues the  affidavit,  and  is  indorsed  as  follows  : 

"  I  do  hereby  authorize  R.  Thorn,  as  my  special  deputy  to 
execute  the  within  attachment.     10th  February,  1841. 

M.  E.  Gary,  Sheriff  S.  C." 
"  Levied  on  4  bags  marked  T.  R.  C,  also  21  bags  W.  J.  W., 
also  J  5  bags  marked  C.  G.  Miller,  as  the  property  of  the  de- 
fendants, this  February  J  5th,  1841. 

M.  E.  GARY,  S.  S.  C. 

By  R.  Thorn,  D.  S." 

The  declaration  is  in  the  usual  form,  on  a  promissory  note, 
charges  the  defendant  in  custody,  &c.,  was  filed  on  the  return 
of  the  attachment,  at  March  term,  1841 ;  and  a  judgment  was 
rendered  at  the  term  next  succeeding,  by  default. 

Ellis,  for  the  plaintiffs  in  error.  The  affidavit  and  attach- 
ment are  insufficient,  in  not  setting  out  the  indebtedness  charg- 
ed, with  more  particularity  as  the  statute  requires.  The  levy 
of  the  attachment  is  defective — 1.'  In  not  showing  by  what 
sheriff  it  was  made.  2.  Because  the  authority  to  the  deputy 
Was  not  regular.  3.  Because  it  does  not  show  which  of  the 
defendants  property  was  levied  on. 

Again  :  There  was  no  notice  of  publication,  or  order  made 
limiting  the  time  for  the  defendants  to  appear,  &c.  And  the 
declaration  is  bad  in  charging  the  defendants  in  custody,  in- 
stead of  alledging  their  property  had  been  attached. 

He  cited  3  Stewt.  Rep.  326  ;  2  Stewt.  &  P.  Rep.  406 ;  6  Por- 
ter's Rep.  455. 

Chabb  &  Cochran,  for  the  defendants,  submitted  the  follow- 
ing brief  of  an  argument: 
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1.  The  attachment  laws  are  not  to  be  construed  rigidly,  and 
any  slight  or  formal  defects  or  irregularities  will  be  amended. 
[PearsoU  and  Stanton  v.  Middlebrook,  2  St.  and  Por.  406.] 

2.  A  defendant  in  attachment  cannot,  by  plea  in  abatement, 
contest  the  truth  of  the  facts  charged  as  the  ground  of  the  at- 
tachment, when  the  affidavit  and  other  proceedings  on  their 
face  appear  regular  and  sufficient.  [Middlebrook  v.  Ames,  5 
St.  and  Porter,  158.] 

3.  An  attachment  ought  not  to  be  quashed  because  the  ar- 
ticles of  personal  property  levied  on  are  not  specifically  des- 
cribed in  the  sheriff's  return.  [Green  v.  Pyne,  1  Ala.  Rep. 
235.] 

4.  The  return  of  a  sheriff  to  a  judicial  attachment  against 
three  defendants,  that  by  virtue  of  the  writ  he  had  levied  oa 
certain  slaves,  and  that  the  same  were  replevied  by  the  bond 
of  the  defendants,  is  conclusive  to  show  that  the  slaves  were 
the  property  of  all  the  defendants.  [Kirksey  et  al  v  Bates,  1 
Ala.  Rep.  303  ;  Bickerstafl"  v.  Patterson,  8  Porter,  245.] 

5.  Notice  to  defendant,  or  advertisement,  is  not  necessary  in 
a  case  of  attachment  against  an  absent  defendant  where  the 
judgment  is  not  rendered  until  after  the  expiration  of  six 
months  from  the  issuance  of  the  attachment.  [Bickerstaff  v. 
Patterson,  8  Port.  Rep.  245.] 

6.  A  possible  debt,  depending  upon  a  contingency  which 
may  never  happen,  cannot  be  proceeded  on  by  attachment. 
[P.  and  M.  Bank  of  Mobile  v.  Andrews,  8  Port.  404.]  But 
such  contingency  must  appear  of  rt'cord.  to  be  available. 

7.  When  the  suit  is  commenced  by  attachment,  it  is  unneces- 
sary to  carry  into  the  declaration  any  of  the  recitals  contained 
in  the  bond  and  affidavit,  as  these  have  no  connection  with 
the  cause  of  action.     [Reynolds  v.  Bell,  3  Ala.  Rep.  57.] 

8.  It  is  not  lawful  for  the  defendant  in  any  original  attach- 
ment to  traverse  or  put  in  issue  the  grounds  upon  which  the 
attachment  issued.     [Statute  of  1837,  Meek's  Sup.  8,  §5.] 

COLLIER,  C.  J.— 1.  The  objection  taken  to  the  affidavit 
and  attachment,  even  conceding  that  it  is  now  regularly  made, 
cannot  be  sustained.  In  effect  they  charge  that  the  defendants 
are  indebted  to  the  plaintiffs  in  a  sum  of  money  to  be  paid  in 
fufuro.    This  is  permitted  by  the  seventh  section  of  the  act  of 
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1833,  which  expressly  authorizes  the  issuance  of  an  attach- 
ment, "  although  the  debt  or  demand  of  the  plaintiff  be  not 
due."  [Aik.  Dig.  39.]  In  this  respect  the  case  is  unlike  Ben- 
son V.  Campbell,  [6  Porter's  Rep.  455 ;]  there  the  defendant 
was  not  indebted  at  the  time  the  process  issued,  and  whether 
there  ever  would  be  an  indebtedness,  depended  upon  a  contin- 
gency which  might  never  happen ;  but  here,  so  far  as  we  are 
informed,  the  indebtedness  is  absolute,  though  the  day  of  pay- 
ment has  not  arrived.  [See  also  the  P.  and  M.  Bank  of  Mo- 
bile V.  Andrew^  8  Porter's  Rep.  422.] 

2.  We  must  judicially  know  that  the  sheriff  of  Sumter  coun- 
ty is  named  Mathias  E.  Gary,  and  knowing  this,  will  intend 
that  the  letters  "  S.  C."  which  follow  his  official  designation, 
are  the  initials  for  Sumter  county.  This  legal  presumption  is 
authorized  both  by  analogy  and  precedent. 

There  is  no  statute  in  this  State  which  prescribes  the  man- 
ner in  which  sheriffs  shall  appoint  their  deputies,  and  we  can- 
not conceive  of  any  valid  objection  to  the  special  deputation, 
which  is  shown  by  the  record  in  this  case.  In  McGehee  v. 
Eastis,  [3  Stewart's  Rep.  307,]  this  question  was  largely  con- 
sidered, and  the  Court  were  of  opinion  that  the  sheriff  was  not 
restricted  in  the  mode  of  appointment ;  even  holding  that  the 
sheriff  may  appoint  a  general  deputy  by  parol  or  without  wri- 
ting, and  that  such  appointee  may  do  any  act  of  a  ministerial 
character  which  his  principal  could. 

The  return  of  the  levy  is  sufficiently  specific.  It  states  the 
number  of  the  bales  of  cotton,  with  their  marks,  and  affirms 
that  they  are  the  property  of  the  defendants.  The  reasonable 
inference,  and  the  legal  conclusion,  is,  that  they  are  the  pro- 
perty of  all  the  defendants  in  attachment.  In  Bickerstoff  v. 
Patterson,  [8  Porter's  Rep.  245,]  the  sheriff  returned  that  he 
had  levied  the  attachment  on  sundry  articles  of  property  with- 
out adding  that  they  were  the  defendant's  ;  so  in  Kirksey  et  al 
v.  Bates,  [1  Ala.  Rep.  N.  S.  303,]  the  sheriff  returned  that  he 
had  levied  the  attachment  on  several  negroes,  (naming  them,) 
and  that  they  were  replevied  by  the  defendant,  without  desig- 
nating which  oneofihem.  In  the  first  case  the  Court  said 
they  would  intend  the  property  levied  on  to  belong  to  the  de- 
fendant ;  in  the  latter  that  they  would  not  look  to  the  replevy 
bond,  but  would  intend  from  the  return,  that  the  slaves  were 
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the  property  of  the  defendants.  These  decisions  are  conclu- 
sive to  show  that  the  return  in  the  case  at  bar  is  unexception- 
able. 

3  The  judgment  was  not  rendered  by  the  Circuit  Court  un- 
til more  than  six  months  after  the  issuance  of  the  attachment ; 
in  fact  until  after  the  expiration  of  that  period  from  its  return 
to  that  Court.  This  being  the  case,  the  publication  of  the  pen- 
dency of  the  attachment,  supposed  to  be  indispensable  by  the 
counsel  for  the  plaintiff  in  error,  was  wholly  immaterial.  Such 
was  the  decision  of  this  Court  in  Bickerstatf  v.  Patterson,  8 
»  Porter's  Rep.  245 ;  Murray  v.  Cone  et  al,  id.  250. 

4.  The  objection  to  the-  declaration  that  it  charges  that  de- 
fendant is  in  custody,  &c.  instead  of  stating  that  his  property 
was  attached,  &c.  is  too  formal  to  have  been  allowed  on  de- 
murrer, much  less  can  it  avail  on  error. 

The  consequence  is,  that  the  judgment  is  afBrmed. 


POWERS  AND  BULL  v.  THE  STATE. 

1.  The  act  of  1829,  which  imposes  a  penalty  of  forty  dollars  on  any  Justice  of  tlM 
Peace  who  shall  perform  any  official  act  after  his  removal  from  th««  beat  in  which 
he  waa  elected,  ia  modified  by  the  act  of  1840,  as  it  respects  Justices  elected  for 
the  city  of  Mobile  ;  which  latter  act  authorizes  Justices  of  the  Peace  elected  with- 
in the  city,  to  reside,  hold  (heir  offices,  and  transact  official  business  in  any  beat 
within  the  same.  Consequently,  a  plea  in  abatement,  which  alledges  that  a  re- 
cognizance was  taken  by  a  Justice  of  the  Peace  in  the  city  of  Mobile,  after  his 
removal  from  the  beat  for  which  be  was  elected,  should  negative  his  election  in 
one  of  the  beats  of  the  city. 

Samuel  Powers  was  arrested  in  December,  1841,  for  an  of- 
fence against  the  State,  and  taken  before  John  Stringer,  then 
acting  as  a  Justice  of  the  Peace  for  Mobile  county,  who  recog- 
nized him  with  the  plaintiffs  in  error  as  his  sureties,  to  appear 
at  the  term  of  the  Circuit  Court  of  that  county,  to  be  holden  in 
February,  1842.     At  the  term  appointed  for  the  appearance  of 
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the  accused,  he  failed  to  appear,  and  a  judgment  nisi  w^s  ren- 
dered against  him  and  hi.«  sureties,  for  the  sum  of  twenty-five 
hundred  dollars,  the  penalty  of  the  recognizance,  and  a  scire 
facias  awarded,  requiring  all  the  recognizors  to  show  cause 
why  the  judgment  should  not  be  made  absolute  against  them. 
The  set.  fa.  was  served  on  the  sureties  only,  who  pleaded — 

1.  That  Thomas  Stringer,  who  took  the  recognizance  on 
which  they  were  sought  to  be  charged,  was  not  a  Justice  of 
the  Peace,  or  in  any  manner  authorized  to  take  the  same. 

2.  Thomas  Stringer  was,  on  the day  of ,  1841, 

elected  a  Justice  of  the  Peace  for  Beat  No.  3.  of  the  89th  Re- 
giment of  the  Militia  of  this  State;  that  he  has  not  resided  in 
that  Beat  since  his  election,  but  has  performed  the  duties  of 
Justice  of  the  Peace  without  the  same,  in  the  city  of  Mobile, 
where  the  recognizance  in  question  was  taken  by  him. 

3.  This  plea  alledges  the  election  of  the  Justice,  the  exercise 
of  his  office  in  the  city  of  Mobile,  the  taking  of  the  recognizance 
there,  as  in  the  second  plea,  and  only  varies  from  it  in  alledg- 
ing  the  removal  of  the  Justice  from  the  Beat  in  which  he  was 
elected  on  the  day  of  his  election. 

The  Solicitor  filed  a  negative  replication  to  the  first  plea  and 
demurred  to  the  second  and  third.  The  demurrer  was  sus- 
tained and  a  verdict  being  found  for  the  State,  upon  the  issue 
to  the  first  plea,  a  judgment  was  rendered  for  the  State.  To 
revise  which  a  writ  of  error  is  prosecuted  to  this  Court. 

J.  Gatle,  for  the  plaintifis  in  error.  The  act  of  January, 
1829,  prohibits,  under  a  penalty,  a  Justice  of  the  Peace  from 
performing  any  official  act,  after  his  removal  from  the  Beat 
for  which  he  was  elected.  If  a  statute  prohibits  the  doing  of 
an  act,  and  inflicts  a  penalty  upon  the  offender,  it  is  equiva- 
lent to  an  express  declaration  that  the  act  is  void.  [4  Taunt. 
Rep.  876  ;  Carthew's  Rep.  251  ;  Skin.  Rep.  322 ;  1  Kent's 
Com.  467.] 

The  constitutional  provision  which  requires  that  a  compe- 
tent number  of  Justices  of  the  Peace  shall  be  elected  in  each 
county,  does  not,  by  implication  inhibit  the  Legislature  from 
requiring  them  to  be  elected  from  different  districts  in  thecoun- 
ty,  and  when  elected  to  reside  in  the  district  for  which  they 
are  respectively  chosen.     While  such  requisitions  do  not  limit 
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the  official  authority  of  the  Justice  to  an  improper  extent,  they 
are  greatly  promotive  of  convenience.  If  the.  law  were  oth- 
erwise, it  might  so  happen,  that  instead  of  being  distributed 
through  the  county,  they  might  all  reside  in  the  same  neigh- 
borhood. 

The  unfitness  of  the  thing,  or  inconvenience  of  treating  as 
void  the  act  of  the  Justice,  can  have  no  influence  upon  the 
Court,  the  legislative  will,  if  clearly  expressed,  must  control. 
He  cited  Aik.  Dig.  100,  §2,  9 ;  299,  388,  §5. 

The  Attorney  General,  for  the  State,  cited  the  act  of  Feb- 
ruary, 1840,  "Authorizing  Justices  of  the  Peace  in  the  city  of 
Mobile,  to  hold  their  offices  and  transact  business  without  the 
limits  of  their  proper  beats;"  and  insisted  that  it  showed  that 
the  demurrer  of  the  State  to  the  second  and  third  pleas  of  the 
defendant  should  have  been  sustained. 

COLLIER,  C.  J.— The  act  of  January,  1829,  "prohibiting 
certain  persons  from  exercising  the  powers  of  Justice  of  the 
Peace  and  Constable  in  this  State,"  imposes  a  penalty  of  forty 
dollars  upon  any  person  elected  a  Justice  of  the  Peace,  who 
shall  perform  any  official  act  after  his  removal  from  the  Beat 
in  which  he  was  elected ;  and  gives  an  action  for  its  recovery, 
one  half  of  which  is  to  be  appropriated  to  the  use  of  the  party 
aggrieved,  and  the  other  half  to  the  poor  of  the  county.  It  is 
needless  to  consider  whether  the  imposition  of  a  penalty  by 
statute,  is  tantamount  to  a  prohibition  of  the  act,  and  whether 
the  act  done  is  so  absolutely  void,  as  to  confer  no  right  or  im- 
pose no  obligation,  if  the  argument  of  the  Attorney  General  is 
sustainable. 

This  argument  we  will  now  examine.  The  act  of  1840, 
which  has  been  cited,  enacts,  "That  all  Justices  of  the  Peace 
who  have  been,  or  shall  hereafter  be  elected,  within  the  limits 
of  the  city  of  Mobile,  shall,  and  may,  be  authorized  to  reside, 
hold  their  office,  and  transact  official  business  in  any  Captain's 
Beat  within  the  limitsof  said  city ;  any  law  to  the  contrary  there- 
of notwithstanding."  Now  here  is  a  direct  abrogation  of  the 
act  of  1829,  so  far  as  it  applied  to  the  city  of  Mobile,  and  Justi- 
ces of  the  Peace  are  authorized  to  reside  in,  and  do  business  in 
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any  part  of  the  city,  no  matter  in  which  one  of  its  beats  they 
may  have  been  elected.  Both  the  second  and  third  pleas  al- 
ledge,  that  the  Justice  of  the  Peace  taking  the  recognizance 
in  question,  was  elected  to  that  office  in  Beat  No.  3,  for 
the  89th  Regiment  of  the  Militia  of  this  State.  We  are 
not  informed  that  Beat  No.  3,  is  not  m  the  city  of  Mobile,  and 
must  rather  intend  that  it  was,  in  the  absence  of  any  allegation 
on  this  point,  upon  the  principle  that  the  pleading  must  be  ta- 
ken most  strongly  against  the  pleader.  It  cannot  be  objected 
that  the  act  of  1«40  is  private,  and  should  have  been  brought 
to  the  view  of  the  Circuit  Court.  Without  admitting  such  to 
be  its  character,  it  is  quite  enough  to  say,  that  all  private  sta- 
tutes as  printed  with  the  general  acts  of  the  Legislature,  may 
be  used  as  evidence  of  the  law.  [See  act  of  1811,  Aik.  Dig. 
283,  §139.] 

This  view  is  decisive  to  show,  that  the  pleas  which  were  de- 
murred to,  do  not  sufficiently  negative  the  want  of  authority  in 
Stringer,  as  a  Justice  of  the  Peace  to  take  the  recognizance. 
The  judgment  of  the  Circuit  Court  is  consequently  affirmed. 


WOODWARD  V.  HARBIN. 

1.  A  sheriff  may  amend  his  return  to  a  writ  oi^eri  facias  issued  at  the  suit  of  an 
indorsee  against  the  maker  of  a  promissory  note,  so  as  to  make  it  conform  to 
the  statute,  although  several  years  have  elapsed,  an  action  been  commenced 
against  the  indorser,  and  a  declaration  filed,  alledging  that  the  return  was  such 
as  it  is  made  by  the  amendment ;  and  the  amended  return  will  have  a  retrospec- 
tive relation,  and  be  evidence  for  the  plaintiff  on  the  trial  against  the  indorser. 

9.  It  will  not  be  intended,  in  the  absence  of  all  proof,  (even  against  a  party  de- 
murring to  evidence,)  that  a  sheriff  returned  an  execution  placed  in  his  hands, 
before  the  time  when,  by  law,  it  was  returnable. 


Note. — This  case  was  decided  at  the  June  term,  1841,  but,  being  mislaid,  wa» 
not  published  in  its  proper  place. 
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3.  In  an  action  by  an  indorsee  against  an  indorser,  the  latter  need  not  plead  in 
abatement  that  the  suit  was  commenced  before  an  execution  against  (he  maker 
was  returned  :  the  general  issue  throws  upon  the  plnintiffihe  burthen  of  pror. 
ing  that  fact,  and  the  law  makes  it  a  prerequisite  to  his  right  to  recover. 

The  defendant  in  error,  as  the  indorsee  of  a  promissory  note 
made  by  Thomas  J.  Ewing,  brought  an  action  of  assumpsit  in 
the  Circuit  Court  of  Talladega,  against  the  plaintiff,  his  imme- 
diate indorser. 

In  the  declaration  it  is  alledged  that  suit  was  brought  against 
Ewing  in  the  Circuit  Court  of  Lowndes,  to  the  term  of  that 
Court  holden  on  the  first  Monday  after  the  fourth  Monday  in 
March,  in  the  year  1837  ;  being  the  first  Court  to  which  suit 
could  be  brought,  after  the  maturity  of  the  note.  That  judg- 
ment was  recovered  at  the  next  succeeding  term,  for  the  amount 
of  the  note,  with  interest  and  costs ;  and  immediately  thereaf- 
ter, a  writ  of  execution  was  issued  for  the  collection  of  the 
same,  which,  on  the  20th  day  of  October,  1837,  was  placed  in 
the  hands  of  the  sheriff  of  Lowndes  to  execute  and  return  ;  and 
the  sheriff  did  afterwards  return  the  same  nulla  bona,  or  no 
property  found.  The  declaration  then  alledges  the  liability  of 
the  defendant  in  the  usual  form. 

The  defendant  pleaded  non  assumpsit  and  several  other 
pleas,  which,  as  no  reference  is  made  to  thern  in  the  opinion 
of  the  Court,  they  need  not  be  here  particularly  noticed.  At 
the  trial  the  defendant  below  demurred  to  the  proof  adduced 
on  the  part  of  the  plaintiff — 

First — Because  it  was  shown  by  the  record,  that  the  sheriff 
of  Lowndes  returned  the  execution  against  Ewing  nulla  bona, 
and  more  than  two  years  after  the  Commencement  of  this  suit, 
was  permitted  by  the  Circuit  Court  of  that  county  to  amend 
his  return,  by  substituting  therefor  the  return  of  "  No  property 
found." 

Second — Because  the  writ  of  execution  against  Ewing  was 
returnable  on  the  first  Monday  after  the  fourth  in  March,  1838, 
and  neither  the  original,  nor  the  return  made  nunc  pro  tunc, 
are  dated,  or  were  proved  to  have  been  made  at  an  earlier 
day,  yet  the  present  suit  was  brought  at  least  eight  days  before 
the  time  designated  for  its  return. 

The  Court  overruled  the  demurrer,  and  judgment  being  ren- 
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dered  for  the  plaintiff,  the  defendant  has  sued  a  writ  of  error  to 
this  Court. 

W.  P.  Chilton  and  Stone,  for  the  plaintiff  in  error. 
Moody,  with  whom  was  S.  P.  Stores,  for  the  defendant. 

COLLIER,  C.  J.— By  the  second  section  of  the  act  of  1828, 
"  defining  the  liabiUty  of  indorsers,  and  for  other  purposes,'^  as 
explained  by  the  act  of  1829,  it  is  enacted,  that  where  any  con- 
tract in  writing,  for  the  payment  of  money,  &c.  save  and  except 
such  as  is  governed  by  the  law  merchant,  shall  be  assigned, 
suit  thereon,  shall  be  brought  to  the  first  Court  of  the  county 
where  the  maker  resides,  to  which  the  writ  can  properly  be 
made  returnable.  %dnd  further,  thdii  ^h&n  a  judgment  shall 
be  recovered  on  any  assigned  or  endorsed  note,  &c.,  and  a  writ 
oi  fieri  facias  shall  be  returned  by  the  proper  officer,  "no  pro- 
perty found,"  the  assignee  or  indorsee  may  commence  his  ac- 
tion against  the  assignor  or  indorser,  on  the  assignment  or  in- 
dorsement, and  the  return  on  the  fieri  facias  shall  be  sufficient 
evidence  of  the  insolvency  of  the  maker,  &:c.,to  authorize  a  re- 
covery against  him.     [Aik.  Dig.  330.] 

It  is  argued  for  the  plaintiff  in  error,  that  although,  in  ordin- 
ary cases,  it  is  competent  for  a  Sheriff  to  amend  his  return  upon 
process,  so  as  to  make  it  speak  the  truth,  and  his  return,  when 
amended,  may  relate  back  to  the  time  when  it  should  have  been 
made,  yet  the  amendment  in  the  present  case  cannot  have  a 
retrospective  relationship,  because  the  statute  makes  the  return 
of  "no  property  found,"  a  pre-requisite  to  the  liability  of  the 
indorser.  This  argument  .cannot  be  maintained.  Such  a  re- 
turn is  required  by  the  statute  as  a  means  of  proving  the  ina- 
bility of  the  maker  to  pay  the  paper  indorsed,  and  when  made 
is  conclusive  to  that  point;  but  it  is  not  less  amendable  nunc 
pro  tunc,  than  is  the  return  of  a  Sheriff  to  original  or  final  pro- 
cess." That  the  latter  may  be  amended,  even  after  judgment 
rendered  and  a  writ  of  error  sued  out,  has  been  repeatedly  ad- 
judged; and  when  thus  amended,  the  proceedings  are  legalized 
by  relation. 

In  order  to  charge  special  bail  by  scire  facias,  the  law  re- 
quires that  a  capias  ad  satisfaciendum,  shall  be  issued  on  the 
judgment  recovered  against  the  principal  and  returned  non  est 
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inventus,  yet  it  has  been  held  that  a  sheriff  who  had  the  ca, 
sa.  in  his  hands  before  the  issuance  ofthe  set.  fa.  and  returned 
Xt  to  the  proper  depository,  might  after  the  latter  writ  had  issu- 
ed indorse  thereon  his  return  of  non  est  inventus.  Such  was 
the  decision  in  Mahurin  v.  Brackett,  [5  N.  H.  Rep.  9.]  In 
that  case  the  Court  say,  "It  has  been  argued  on  the  part  of  the 
defendant  in  this  case,  that  the  omission  to  make  the  return  of 
non  est  inventus,  discharged  the  bail,  because  his  liability  de- 
pended upon  such  a  return.  But  the  liability  of  bail  is  found- 
ed not  upon  the  return,  but  upon  the  breach  of  a  contract,  that 
the  principal  shall  not  avoid.  It  is  true  that  bail  cannot  be 
charged  without  such  a  return,  but  this  is  because  the  statute 
has  made  a  return  the  admissible  evidence  of  the  avoidance. 
The  omission  to  make  the  return,  then,  in  this  case,  left  no  de- 
fect in  the  essential  grounds  of  the  liability  of  the  bail,  but  a 
defect  in  the  proof.  And  we  think  the  officer  was  properly 
permitted  in  the  Court  below,  to  supply  this  defect,  by  an 
amendment  of  his  return."  A  similar  decision  has  been  made 
in  Kentucky.  [Malone,  Chiles  &  Co.  v.  Samuel,  3  Marshall's 
Rep.  350.]  There  the  Court  say,  "the  amendment  made, 
must,  we  think,  have  relation  to  the  time  when  the  process 
was  returned."  These  cases  are  strikingly  analagous  in  piin- 
ciple  to  the  one  at  bar,  and  are  sustained  by  reasoning  so  co- 
gent as  to  relieve  us  from  a  further  examination  of  the  first 
point  in  the  cause.  [See  also  Smith  v.  Daniel's  Executors,  3 
Murphy's  Rep.  128.] 

Second — By  a  statute  of  this  State,  it  is  made  the  duty  of 
sheriffs  "to  return  all  writs  and  executions  to  the  Clerk's  office 
from  which  they  shall  issue,  at  least  three  days  previously  to 
Ihe  term  of  the  Court,  to  which  they  shall  be  returnable." 
[Aik.  Dig.  279.]  Under  thisact,it  has  been  held  that  although 
a  sheriff  is  not  bound  to  return  an  execution  at  a  day  earlier 
than  it  directs,  yet  he  may  at  any  time  after  its  receipt  return 
**  no  property  found,"  and  that  such  return  will  be  evidence 
for  an  indorsee  in  an  action  against  an  indorser.  [Reese  v. 
White,  at  last  term.] 

Neither  the  first  nor  amended  return  of  thesheriff  of  Lowndes 
show  on  what  day  the  execution  was  returned,  and  no  extrin- 
sic proof  was  adduced  to  this  point.    The  evidence  adduced 
at  the  trial  on  the  part  of  the  plaintiff  was  demurred  to,  and 
68 
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the  Court  were  authorized  to  make  every  presumption  against 
the  party  demurring,  which  a  jury  could  legiiimately  have 
made. 

It  is  clear  from  the  evidence  in  this  cause  compared  with 
the  date  of  the  writ,  that  the  present  action  was  brought  at 
least  eight  days  previous  to  the  term  when  the  execution 
against  Ewing  was  returnable.  The  natural  inference  from 
this  State  of  fact,  and  the  only  one  which  it  seems  to  us  could 
have  been  fairly  made  by  the  jury,  is,  that  the  sheriff  of 
Lowndes  returned  the  execution  at  the  time  he  was  required 
by  law  to  do  so.  Such  a  return  would  be  most  .usual  and  reg- 
ular, and  one  made  on  an  earlier  day,  would  have  been  made 
on  the  sheriffs  responsibility,  and  might  possibly  subject  him 
to  damans;  especially  if  it  should  appear  that  the  defendant 
in  execution  had  property  in  his  possession  between  the  time 
of  such  return  and  the  regular  return  day. 

The  reasonable  inference,  from  the  want  of  precise  proof  on 
this  point,  being  such  as  we  have  stated,  notwithstanding  the 
defendant  admitted  by  his  demurrer,  not  only  the  facts  proved, 
but  all  fair  and  legitimate  deductions  from  them,  he  cannot  be 
held  to  have  admitted  a  fact  not  proved,  and  which  cannot  be 
legitimately  deduced  from  the  evidence. 

But  it  was  argued  for  the  defendant  in  error,  that  the  pleas 
on  which  issues  were  submitted  to  the  jury  being  in  bar,  an 
objection  that  the  suit  was  brought  before  the  return  of  the  ex- 
ecution could  not  have  been  entertained — had  the  plaintiff  in 
error  desired  to  object,  that  the  action  was  prematurely  brought, 
he  should  have  pleaded  in  abatement.  To  sustain  this  argu- 
ment the  case  of  Jones  v.  Yarborough,  at  this  term,  has  been 
cited.  That  was  an  action  of  assumpsit  on  a  promissory  note, 
to  which  the  defendant,  among  other  pleas  in  bar,  pleaded  the 
general  issue.  The  writ  bore  test  a  few  days  previous  to  the 
maturity  of  the  note,  but  the  declaration  correctly  described 
the  note,  and  it  was  only  by  a  refgrence  to  the  writ  that  the 
objection  was  discovered.  We  held,  that  the  defendant  hav- 
ing pleaded  in  bar  of  the  cause  of  action  alledged  in  the  decla- 
ration, his  pleas  would  not  allow  him  to  defeat  a  recovery  by 
shewing  that  the  (suit  was  brought  before  the  cause  of  action 
accrued,  that  the  pleas  admitted  the  regularity  of  the  proceed- 
ings.    In  the  case  at  bar.  the  declaration  necessarily  puts  m 
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issue  the  issuance  and  return  of  the  execution  against  the  ma- 
ker of  the  note,  before  the  commencement  of  the  action.  Proof 
of  that  fact  was  indispensable  to  the  plaintiff's  right  of  recove- 
ry under  the  state  of  the  pleadings,  which  expressly  negatived 
it.  The  case  cited  then,  is  unlike  the  present,  both  in  its  facts 
and  the  principle  on  which  it  rests,  and  the  argument  attempt- 
ed to  be  supported  by  it  cannot  be  maintained. 

There  being  then,  an  entire  absence  of  proof  to  show,  that 
the  execution  against  the  maker  of  the  note  was  returned  be- 
fore this  suit  was  brought,  or  any  thing  in  the  record  to  war- 
rant such  a  conclusion,  the  demurrer  to  the  evidence  should 
have  been  sustained  by  the  Circuit  Court.  The  consequence 
is,  its  judgment  is  reversed  and  the  cause  remanded. 


WILLARD  FREEMAN  &  Co.  v.  WOMACK. 

1.  Where  a  writ  of  fieri  facias  was  placed  in  the  sheriff's  hands,  on  which  with 
dae  diligence  he  could  have  made  the  money,  after  it^  return  the  defendant  in 
execution  paid  the  plaintiff  the  amountof  the  judgment,  except  costs,  and  a  few 
days  after  such  payment,  made  a  suggestion  under  the  statute  of  the  sheriff's 
failure  to  collect  the  amount  of  (he  execution — Held,  that  as  the  principal  and 
interest  were  paid  before  the  suggestion  was  made,  the  pla  null  was  not  entitled 
to  a  judgment  against  the  sheriff  for  the  damages  allowed  by  law  for  the  want  of 
diligence. 

This  was  a  suggestion  in  the  county  Court  of  Sumter,  against 
the  sheriff  of  that  County,  alledging  that,  with  due  diligence, 
the  amount  of  an  execution  issued  from  that  Court  and  re- 
turned by  him  unsatisfied,  could  have  been  made. 

The  cause  was  submitted  to  the  Court  on  facts  agreed  by 
the  parties.     From  the  case  agreed,  it  appears  that  on  the  7th 


Note.— This  case  was  decided  at  the  Jtme  term,  1641,  but,  being  mislaid,  was 
Aot  published  in  its  proper  place- 
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of  March  1840,  a  writ  oi fieri  facias  for  the  sum  of  seventeen 
hundred  and  sixteen  dollars  and  forty  cents,  besides  costs,  w»s 
issued  from  the  County  Court  of  Sumter,  and  placed  in  the 
hands  of  the  defendant,  as  sheriff — that  the  fi.  fa.  was  at  the 
suit  of  the  plaintiffs  against  Edward  B.  Colgin  and  Washing- 
ington  Dunn,  and  returnable  on  the  second  Monday  in  July 
next  after  its  issuance.  It  was  admitted  that  the  sheriff,  by 
the  return  term  of  the  execution  could,  with  due  diligence, 
have  made  the  money  thereon,  and  that  he  had  entirely  failed 
to  do  so. 

It  was  further  admitted,  that  Edward  B.  Colgin,  on  the  10th 
February,  1841,  paid  the  amount  of  the  judgment  on  which 
the  execution  issued,  with  interest  thereon,  (but  not  the  costs 
of  suit,)  to  the  plaintiffs  in  Mobile,  who  gave  a  receipt  to  the 
successor  of  the  defendant,  the  present  sheriff  of  Sumter ;  and 
that  the  suggestion  in  this  cause  was  made  on  the  12th  Febru- 
ary, 1841. 

On  these  facts  the  County  Court  rendered  a  judgment  in  fa- 
vor of  the  defendant ;  to  revise  which  the  plaintiffs  have  sued 
a  writ  of  error  to  this  Court. 

Boyd,  for  the  plaintiff. 
Hair,  for  the  defendant. 

COLLIER,  C.  J. — The  only  question  raised  on  the  assign- 
ment of  error  is  this,  are  the  plaintiffs,  on  proving  the  allega- 
tions of  their  suggestion,  entitled  to  recover  damages  on  the 
execution,  the  execution  itself  having  been  satisfied,  (with  the 
exception  of  the  costs,)  previous  to  the  time  when  the  sugges- 
tion was  made  ?  The  solution  of  this  question  must  depend 
upon  the  construction  of  the  third  section  of  the  act  of  1836, 
"the  better  to  secure  money  in  the  hands  of  Clerks,  Sheriffs 
and  Coroners."  That  section  is  in  these  words  :  "Whenever 
any  sheriff  or  coroner  to  whom  an  execution  shall  have  been 
delivered,  shall  fail  to  make  the  money  on  or  before  the  first 
day  of  the  term  of  the  Court,  to  which  said  execution  shall  be 
returnable,  and  the  plaintiff  or  plaintiffs,  his,  her  or  their  at- 
torney, shall  suggest  to  the  Court  that  the  money  could  have 
been  made  by  said  sheriff  or  coroner,  with  due  diligence,  it 
shall  be  the  duty  of  the  Court,  forthwith  to  cause  an  issue  to 
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be  made  up  to  try  the  fact;  and  if  it  shall  be  found  by  the  jury 
that  the  money  could  have  been  made  by  the  sheriff,  or  coro- 
ner, with  due  diligence,  judgment  shall  be  rendered  against 
said  sheriff,  or  coroner,  and  his  securities,  or  any,  or  either  of 
them,  for  the  sum  of  money  specified  in  said  execution,  to- 
gether with  ten  per  centum  on  the  amount  of  said  execution 
2^  damages,  and  also  the  costs  of  the  suit."     [Aik.  Dig.  1 75,] 

The  right  to  recover  damages  under  this  act,  is  certainly  not 
the  principal  matter  provided  for,  but  it  is  the  recovery  of  the 
amount  of  the  execntion  which,  for  want  of  due  diligence,  the 
officer  in  whose  hands  it  was  placed  has  failed  to  collect.  The 
damages  are  merely  accessorial,  and  depend  upon  the  right  of 
the  plaintiff  to  make  the  suggestion  to  the  Court.  The  fact  to 
be  suggested  to  the  Court,  and  the  gravamen  of  the  complaint 
is,  that  in  consequence  of  the  sheriff's  neglect,  the  amount  of 
an  execution  has  not  been  made.  Now  it  was  conceded  in 
argument,  that  the  receipt  of  the  money  after  the  sheriff's  de- 
fault, and  before  the  suggestion  made,  would  prevent  a  judg- 
ment for  the  sum  expressed  in  the  execution ;  and  we  think 
this  is  clearly  true. 

If  then  the  principal  matter  has  been  entirely  satisfied,  is  it 
permissible  to  prosecute  this  proceeding,  merely  to  recover 
that,  which  is  incidental  to,  and  dependent  upon  it?  We 
think  not.  And  this  conclusion,  apart  from  the  general  rea- 
soning which  sustains  it,  seems  to  us  to  acquire  increased 
strength  from  the  latter  part  of  the  section  cited.  The  judg- 
ment there  directed  to  be  rendered  is  "for  the  sum  specified  in 
said  execution,  together  with  ten  per  centum  on  the  amount," 
&c.  In  the  case  at  bar,  the  statute  judgment  could  not  have 
been  rendered  at  the  time  the  suggestion  was  made,  because 
the  execution  was  previously  satisfied,  excepting  the  costs,  and 
we  think  this,  at  least,  a  persuasive  argument  against  the  plain- 
tiff's right  to  recover. 

The  failure  of  the  defendants  in  execution  to  pay  the  costs 
before  the  suggestion  was  made,  cannot  place  the  plaintiffs  in  a 
more  favorable  position  ;  for  the  costs  are  due  to  the  officers  of 
the  Court,  and  the  ten  per  cen^Mm  damages  are  never  calcula- 
ted upon  them.  In  fact  the  plaintiffs  did  not  insist  upon  a 
judgment  for  the  costs  of  the  execution. 

If  the  suggestion  had  been  made  before  the  money  was  paid 
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to  the  plaintiffs,we  will  not  say  that  they  could  not  have  recov- 
ered the  damages.  But  as  the  case  is  presented  to  us,  we  are 
satisfied  that  the  County  Court  did  not  err,  and  its  judgment  is 
consequently  affirmed. 

GOLDTH  WAITE,  J.— I  dissent  from  the  foregoing  opinion. 
I  am  impressed  very  strongly  with  the  belief  that  the  sheriff, 
in  this  case,  is  liable  under  the  statute,  and  that  after  a  default 
by  him,  the  plaintifi"  is  as  much  entitled  to  the  damages  as  he 
is  to  the  debt,  and  that  the  sheriff  can  only  be  discharged  by  a 
release,  or  by  not  pursuing  the  remedy  within  the  time  allow- 
ed by  law. 
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1.  The  lien  created  bv  a  judgment  on  lands,  is  co-extensive  with  the  State,  but  s 
bona  fide  purchaser  underarm /acta*,  issued  on  a  junior  judgment  would  be 
protected. 

2.  Where  the  execution  is  superseded  by  the  suing  out  a  writ  of  error  and  giving 
bond  with  surety,  the  lien  of  the  judgment  is  discharged. 

3.  The  execution  of  a  forthcoming  bond,  or  bond  to  try  the  right  of  property,  does 
no<  impair  the  lien  of  ihp  judgment. 

4.  A  levy  and  seizure  by  the  sheriff  of  goods  sufficient  to  satisfy  the  execution  will 
as  it  respects  the  defendant  in  execution,  be  a  satisfaction,  although  the  goods  be 
wasted  by  the  sheriff. 

5.  When  a  levy  is  made  on  property  sufficient  to  satisfy  the  execution,  and  the 
plaintiffdirects  the  sheriff  to  leave  it  with  the  defendant  on  his  promise  to  have  it 
forthcoming  on  the  day  of  sale,  and  it  is  not  so  delivered,  such  levy  wi'l  be  re- 
garded as  a  satisfaction  of  the  execution  as  it  respects  junior  judgment  creditors. 

6.^  levy  and  aide  under  a  senior  execution,  will  be  considered  a  satisfaction  as  it 
respects  a  junior  execution  subsequently  levied  on  other  property  uf  the  defen< 
dent,  although  the  sheriff  may  make  a  misapplication  of  the  money,  and  the 
plaintiff  in  the  senior  execution  will  be  remitted  to  his  claim  against  the  sheriff 

Error  to  the  Circuit  Court  of  Talladega. 

This  was  a  motion  by  the  plaintiflf  against  the  defendant, 
sheriff  of  Talladega,  for  failing  to  pay  over  money  on  an  exe- 
cution against  one  Chandler  and  William  H.  Moore. 

The  defendant  in  error  having  realized  a  sum  of  money  by 
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the  sale  of  some  lands  of  Moore,  by  his  return  on  several  exe- 
cutions, brought  the  money  into  Court,  in  discharge  of  the  el- 
dest liens,  and  this  motion  was  made  for  the  purpose  of  as- 
certaining that  fact. 

The  Court  rendered  judgment  in  favor  of  the  sheriff  on  an 
agreed  case,  from  which  it  appears  that  the  judgment  of  the 
plaintiff  was  obtained  on  the  16th  November,  1841,  against 
Chandler  and  Moore,  for  $512  78.  A.  fi.  fa.  issued  on  this 
judgment,  and  came  to  the  hands  of  Griffin,  the  predecessor  of 
Spence,  who  made  no  levy,  but  turned  it  over  to  his  successor, 
the  defendant  in  error,  who  levied  the  same,  with  sundry  oth- 
er executions,  on  lands  of  Moore,  which,  at  the  sale,  yielded 
the  sum  of  ^2,442. 

At  the  August  term,  1841,  of  the  County  Court  of  Madison, 
the  Hunts ville  Bank  recovered  a  judgment  against  the  defen- 
dant, Moore,  and  others  for  §575,  and  execution  thereon, 
which  was  received  by  Griffin,  and  levied  on  two  slaves,  suffi- 
cient in  value  for  its  satisfaction,  and  returned  by  him  not  sold 
for  want  of  time.  An  alias  issued  thereon,  and  was  received 
by  Spence,  (the  former  levy  not  being  indorsed  thereon,)  by 
whom  it  was  levied  on  two  slaves  of  sufficient  value  to  sat- 
isfy the  execution,  but  it  does  not  appear  that  the  slaves  were 
sold. 

At  the  same  term  of  Madison  County  Court  the  Bank  ob- 
tained another  judgment  against  Moore  for  23,000  besides 
damages,  upon  which  a  fi.  fa.  was  issued,  and  came  to  the 
hands  of  Griffin,  by  whom  it  was  levied  on  ten  negroes,  the 
property  of  Moore,  of  sufficient  value  to  satisfy  the  execution, 
and  returned  not  sold  for  want  of  time.  An  alias  issued  on 
the  judgment,  without  notice  of  the  former  levy,  and  came  to 
the  hands  of  Spence,  by  whom  it  was  levied  on  certain  ne- 
groes of  value  sufficient  to  satisfy  the  execution.  The  alias 
execution  was  placed  in  the  sheriff's  hands  by  one  Jordan,  the 
son-in-law  of  Moore,  at  whose  instance  the  levy  was  made — 
the  negroes  were  not  present,  and  by  the  direction  of  Jordan 
were  left  in  Moore's  possession,  on  the  promise  of  Jordan  to 
have  them  forthcoming  on  the  day  of  sale.  The  slaves  never 
came  to  the  sheriff's  hands,  and  were  not  produced  at  the  day 
of  sale.  The  indorsement  of  the  levy  was  afterwards  erased 
by  Spence. 
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On  the  12tli  May,  1841,  B.  Bradford  obtained  a  judgment  in 
Talladega  Circuit  Court,  against  Moore,  for  ^6,G79  92;  z.fi. 
fa.  issued  thereon,  and  was  delivered  to  the  sheriff.  Griffin,  but 
before  the  return  day  thereof  was  superseded,  Moore  suing  out 
a  writ  and  executing  bond  with  surety  to  obtain  a  writ  of  er- 
ror to  the  January  term,  1S42,  of  the  Supreme  Court,  at  which 
term  the  judgment  was  affirmed;  a  fi.fa.  was  issued  thereon 
and  placed  in  the  hands  of  Griffin,  by  whom  it  was  handed 
over  to  Spence,  his  successor,  and  by  him  levied  on  the  same 
lands  on  which  the  plaintiff's  execution  was  levied. 

The  Branch  Bank  of  Montgomery  obtained  two  judgments 
at  the  November  term  of  the  Montgomery  Circuit  Court,  one 
on  the  22d  for  Si 39,  and  the  other  on  the  27th  November,  for 
$475,  upon  which  executions  were  issued  and  came  to  Griffin's 
hands,  who  turned  them  over  to  Spence,  by  whom  they  were 
levied  on  the  lands  of  Moore. 

The  State  Bank  recovered  a  judgment  against  Moore  and 
others,  on  the  4th  February,  1840,  for  §919  66.  Three  suc- 
cessive writs  of  Ji.  fa.  issued  thereon,  and  came  to  Griffin's 
hands,  who  levied  the  last  on  four  slaves,  and  returned  that 
three  of  the  slaves  were  claimed  by  a  third  person,  and  bond 
given  to  try  the  title,  but  the  claim  bond  was  never  returned. 
A  fourth^. /a.  was  received  by  Spence  and  levied  on  the  land 
above  mentioned. 

The  Branch  Bank  at  Mobile  recovered  a  judgment  against 
Moore  in  the  County  Court  of  Moble,  on  the  6th  December, 
1841.  K  fi.fa.  issued  thereon,  came  to  the  hands  of  Spence, 
and  was  levied  on  the  same  land. 

On  the  20th  January,  1842,  one  Anderson  recovered  a  judg- 
ment against  Moore  and  others,  (or  $SQ  52,  on  which  di  fi.fa. 
issued,  and  came  to  the  hands  of  Spence. 

At  the  time  Spence  came  into  office,  there  were  sundry  writs 
oi  fi.fa.  in  the  hands  of  Griffin,  which  were  levied  before  the 
expiration  of  his  terra  of  service,  and  therefore  not  turned  over 
to  his  successor,  Spence,  amounting  in  all  to  about  the  sum  of 
829,000,  on  which  he  had  sold  property  to  an  amount  exced- 
ing  the  sum  of  $24,000.  The  executions  thus  in  his  hands,  on 
judgments  older  than  that  of  the  plaintiff,  amounted  to  the  sum 
of  S23,SSS,  the  residue  was  the  amount  due  on  judgments  ju- 
nior to  that  of  the  plaintiff.  In  making  the  application  of  the 
69 
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sum  above  mentioned  of  §24,000,  the  sheriff,  Griffin,  did  not 
regard  the  dateof  the  judgments,  but  satisfied  executions  which 
issued  on  judgments  rendered  subsequent  to  that  of  the  plaintiff, 
leaving  unsatisfied  two  which  were  issued  on  judgments  older 
than  that  of  the  plaintiff,  viz: 

One  in  favor  of  Nicholas  M.  Marks,  for  ^4,997,  which  was 
affirmed  in  the  Supreme  Court,  at  the  June  term,  1841 — and 
one  in  favor  of  the  Branch  Bank  at  Mobile,  rendered  on  the 
28th  June,  1841,  for  §2,476  60.  It  also  appears  that  Griffin 
has  in  his  hands  ten  or  eleven  slaves  levied  on  by  virtue  of 
these  executions. 

Upon  these  facts  the  Court  overruled  the  motion  of  the  plain- 
tiff for  judgment,  and  gave  judgment  in  favor  of  the  sheriff — 
from  which  this  writ  of  error  is  prosecuted.  The  error  assign- 
ed is,  that  the  Court  erred  in  rendering  judgment  for  the  defen- 
dant upon  the  facts  agreed. 

Morris  and  Pryor,  for  plaintiff  in  error. 

The  judgment  of  the  Bank  at  Huntsville,  obtained  in  1841, 
will  not  conflict  with  the  right  of  the  plaintiff  in  error  to  the 
money,  because  a  levy  was  made  on  property  sufficient  to  sat- 
isfy the  judgment,  and  will  be  a  satisfaction  as  against  the  pre- 
sent plaintiff.     [4  Cowen,  417;  1  Brock.  166.] 

The  same  remarks  apply  to  the  judgment  for  §3,00©  in  favor 
of  the  Bank,  and  in  addition,  as  the  property  levied  on  was 
sufficient  to  satisfy  the  execution  and  was  left  in  possession  of 
the  defendant  by  direction  of  the  plaintiff,  it  is  evidence  of 
fraud,  and  will  operate  a  full  satisfaction  of  the  execution. 

The  judgment  of  Bradford  had  lost  its  lien  by  the  writ  of 
error  sued  out  to  the  Supreme  Court,  and  supersedeas  of  the 
execution,  or,  at  least,  was  suspended,  and  the  liens  of  other 
judgments  created  in  the  interim,  will  have  the  preference. 
The  condition  of  the  writ  of  error  bond,  which  is,  to  pay  and 
satisfy  such  judgment  as  may  be  rendered  in  the  appellate 
Court,  shows  that  the  judgment  of  the  inferior  is  merged  in 
the  judgment  of  the  appellate  Court,  as  there  cannot  be  two 
judgments  for  the  same  thing.  [I  Brock.  166  ;  13  Johns.  533; 
5  Wendell,  58;  3  Porter,  138;  4  Stew,  and  Por.  268.] 

The  lien  of  a  judgment  on  lands  is  not  absolute,  but  requires 
the  levy  of  an  execution  to  make  it  so.    Thus,  if  two  judg- 
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raents  be  rendered  on  the  same  day,  neither  has  the  preferable 
lien  ;  but  if  one  judgment  creditor  take  out  execution  and  sell 
the  land,  a  priority  is  gained  by  the  vigilant  creditor.  [U 
Johns.  228.] 

The  declaration  made  by  Spence  on  the  day  of  sale,  cannot 
affect  the  liens  on  lands  as  they  are  fixed  by  law. 

The  executions  in  Griffin's  hands,  which  were  levied  when 
he  went  out  of  office,  amounted  to  about  jg29,000,  on  which  he 
had  sold  property  to  the  amount  of  nbout  g24,000.  Amongst 
these  was  the  execution  in  favor  of  Marks.  This  judgment 
the  Court  must  consider  satisfied,  because  Griffin  had  abun- 
dant time  to  make  the  money.  The  Court  will  presume  that 
the  negroes  levied  on  wore  sufficient  to  satisfy  this  execution, 
because  it  is  not  shown  that  they  were  insufficient,  and  because 
also,  this  Court  must  presume  that  Moore  had  sufficient  per- 
sonal property  to  satisfy  this  execution. 

The  judgment  in  favor  of  the  Bank  at  Mobile,  for  vgi2,476, 
■will  be  presumed  to  have  been  satisfied  by  a  part  of  the  §24,- 
000  collected  by  Griffin,  as  the  judgments  which  were  older 
than  the  present  plaintiff's  amounted  to  only  |!23,888,  and  the 
residue  of  the  sum  of  jg2900  was  composed  of  junior  judgments. 
But  it  does  not  appear  that  the  executions  composing  this  sum 
issued  on  judgments  obtained  in  Talladega  county,  or  if  else- 
where, that  they  were  levied  on  this  land  before  the  plaintifl^'5?, 
which  must  have  been  the  case  to  entitle  them  to  a  preference 
over  it. 

The  sheriff.  Griffin,  seems  to  have  applied  the  money  in  his 
hands  without  regard  to  the  rights  of  the  parties.  When  he 
does  this,  he  takes  upon  himself  the  satisfaction  of  all  the  exe- 
cutions in  his  hands,  and  this  Court  will  presume  that  the  ten 
or  eleven  negroes  in  his  hands  are  of  value  sufficient  to  satisfy 
all  the  executions. 

Chilton,  contra.  Before  Griffin  went  out  of  office  he  levied 
on  the  same  land  sold  by  Spence,  his  successor.  If  the  levy  au- 
thorizes him  to  sell,  and  avoid  the  sale  made  by  Spence,  his 
successor,  then  the  purchase  money  obtained  by  Spence  ought 
to  go  back  to  the  purchaser.  [5  Dana,  578.] 
'^  A  lien  on  land  means  nothing  more  than  the  right  which  the 
party  holding  it  has  for  the  satisfaction  of  his  demand  out  of 
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the  land.  The  judgment  does  not  divest  the  defendant  of  his 
title,  nor  does  the  levy.  It  is  the  sale  and  sheriff's  deed  which 
operates  a  divestiture  of  title.  If  then  no  right  or  title  vests  in 
the  judgment  creditor  by  virtue  of  the  judgment,  nor  in  the 
sheriff  by  virtue  of  his  levy,  how  can  Griffin,  having  no  inter- 
est in  the  land,  convey  any  title  when  his  office  has  expired. 
The  case  is  clearly  distinguishable  from  a  levy  on  personal  pro- 
perty, by  which  the  sheriff  acquires  a  right  to  the  chattel.  He 
is  not  only  authorized,  but  required  to  divest  himself  of  it  for 
the  satisfaction  of  the  demand. 

There  can  be  bat  one  constitutional  sheriff  in  each  county. 
The  sale  of  land  and  investiture  of  title  by  him,  is  an  official 
act,  and  attaches  to  the  office,  not  to  the  man.  If,  then,  the 
office  is  transferred,  does  not  the  right  immediately  devolve  up- 
on the  successor,  and  does  not  the  security  of  the  rights  of  par- 
ties require  that  ministeral  acts  of  this  character  should  be  per- 
formed by  sworn  officers.^ 

If  the  previous  levy  of  Griffin  avoids  Spence's  sale,  then,  as 
Spence  prays  the  Court  for  aid  in  the  proper  appropriation  of 
the  funds,  it  would  be  competent  for  the  Court  to  order  a  re- 
turn of  the  money.  A  Court  of  Chancery  would  undoubtedly 
exercise  this  power,  and  no  objection  is  perceived  to  its  exer- 
cise by  a  Court  of  law. 

The  true  doctrine  appears  to  be  that  held  in  New  York — 
that  where  land  is  sold  under  a  junior  judgment,  the  sale  is 
good,  but  the  proceeds  go  to  the  extinguishment  of  the  oldest 
lien.     [16  Johns.  2S7.J  * 

ORMOND,  J. — The  decision  of  this  case  depends  on  the  as- 
certainment of  certain  principles  which  may  be  thus  stated: 
First — What  is  the  extent  of  the  lieu  created  on  lands  by  the 
rendition  of  a  judgment  ? 

In  the  case  of  Morris  v.  Hill,  [3  Ala.  Rep.  560,]  we  held 
that  a  judgment  created  a  lien  on  real  estate,  but  it  was  not 
then  necessary  to  determine  its  extent,  as  the  lands  were  situ- 
ate in  the  courjty  where  the  judgment  was  rendered.  The 
conclusion  there  attained  was  derived  from  the  intention  of  the 
Legislature,  manifested  in  the  different  statutes,  by  which  lands 
liad  been  subjected  to  the  discharge  of  judgments,  and  we  can 
perceive  no  reasoti  for  confining  the  lien,  which  by  operation 
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of  law,  is  consequent  upon  the  judgment,  to  the  county  in  which 
the  judgment  is  rendered. 

In  the  case  of  judgments  rendered  by  this  Court,  it  would 
scarcely  be  questioned  that  the  lien  created  thereby  was  co-ex- 
tensive with  the  State.  Yet  we  can  perceive  no  reason  why 
that  effect  should  be  accorded  to  these  judgments  which  does 
not  apply  with  equal  force  to  the  judgments  of  any  other  Court 
of  record.  In  either  case  the  lien  and  its  extent  must  depend 
on  the  statute  subjecting  lands  to  the  payment  of  judgments, 
by  sale  under  execution,  and  the  previous  enactment  on  the 
same  subject,  giving  the  writ  of  elegit.  As  the  lands  of  a  judg- 
ment debtor,  situate  in  any  part  of  the  State,  may  be  sold  to 
satisfy  a  judgment  rendered  in  any  county  of  the  State,  by  the 
process  of  the  Court  rendering  the  judgment,  that  must  be  the 
extent  of  the  lien. 

The  argument  drawn  from  the  inconvenience  of  a  contrary 
doctrine,  is  quite  persuasive  of  the  view  here  taken.  The  liens 
created  by  the  judgments  of  the  United  States  Courts,  must  at 
least  be  as  extensive  as  the  jurisdiction  of  these  Courts,  and  it 
would  be  inconsistent,  if  not  absurd,  that  a  judgment  rendered 
in  favor  of  a  foreigner  should  operate  more  extensively  and 
beneficially  than  one  in  favor  of  our  own  citizens. 

The  most  plausible  argument  against  this  extension  of  the 
lien  is  the  supposed  necessity  thereby  cast  on  a  purchaser  of 
examining  all  the  clerks'  offices  in  the  State,  before  he  can 
purchase  with  safety.  The  answer  to  this  objection  is,  that  a 
purchaser  from  a  defendant  in  execution  may  always  protect 
himself  by  his  covenants  with  the  vendor,  and  a  bona  fide  pur- 
chaser under  9,  fieri  facias  upon  a  junior  judgment,  would  be 
protected.  In  the  language  of  the  Court  in  the  case  of  Den  v. 
Hill,  [1  Haywood,  72,]  "were  the  law  not  so,  it  would  be 
the  most  dangerous  thing  in  the  world  to  purchase  land  at  an 
execution  sale.  Dormant  judgments  might  be  revived  a  long 
time  afterwards,  and  the  innocent  vendee  evicted  without  the 
possibility  of  ever  regaining  the  purchase  money."  In  such  a 
case  the  lien  of  the  elder  judgment  would  be  lost  by  the  laches 
of  the  plaintiff. 

Second — What  effect  upon  the  lien  of  the  judgment  has  the 
superseding  the  execution  by  suing  out  a  writ  of  error  and  giv- 
ing bond  with  surety  .•* 
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In  the  case  of  McRae  and  Augustin  v.  McLean,  [3  Porter, 
138,]  it  is  assumed  as  a  settled  principle,  that  a  writ  of  error 
and  supersedeas  discharges  the  lien  of  the  judgment,  and  such 
after  a  deliberate  examination  is  our  opinion. 

In  the  case  of  Wiswall  v.  Muuroe,  at  the  last  term,  we  held, 
that  wheie  the  judgment  had  been  superseded  on  error  to  this 
Court,  that  the  judgment  of  the  inferior  Court  was  merged  in 
the  judgment  ol  this  Court.  It  follows  that  the  lien  of  the  first 
judgment  is  lost,  as  that  could  not  continue  after  the  judgment 
on  which  it  was  founded  had  ceased  to  exist.  Nor  could  any 
execution  issue  in  such  a  case  upon  the  first  judgment.  But 
where  the  right  to  issue  execution  is  merely  suspended,  as  in 
the  case  of  forthcoming  bonds,  and  bonds  to  try  the  right  of 
property,  no  such  cons*^quences  follow,  and  the  lien  of  the 
judgment  will  continue.  See  the  case  of  Land  v.  Hopkins,  at 
the  last  term,  in  which  it  was  held,  that  the  right  to  give  a  de- 
livery bond  was  a  mere  power  to  delay  the  collection  of  the 
debt,  and  was  for  the  benefit  of  the  defendant,  and  that  after  a 
forfeiture  of  the  bond,  the  plaintiff  may  still  sue  out  execution 
on  the  judgment  if  he  elects  to  do  so. 

Third — What  will  amount  to  a  satisfaction  of  an  execution? 

One  of  the  judgments,  supposed  to  have  b.  prior  lien  to  that 
of  the  plaintiff  in  error,  was  obtained  by  the  Bank  at  Hunts- 
ville  for  $575  debt,  and  $9  22  damages.  This  judgment  was 
prior  in  point  of  time  to  that  of  the  plaintiff;  an  execution  issu- 
ed thereon,  came  to  the  hands  of  the  former  sheriff.  Griffin, 
who  levied  it  on  two  negroes  sufficient  in  value  to  satisfy  the 
execution,  which  he  returned  "  not  time  to  sell."  An  alias  fi. 
fa.  issued  on  the  judgment,  without  any  indorsement  of  the 
former  levy,  and  came  to  the  hands  of  a  deputy  of  the  new 
sheriff,  (Spence,)by  whom  it  was  levied  on  two  slaves  of  value 
sufiicient  to  satisfy  the  execution,  and  was  returned  with  the 
levy  indorsed,  and  that  he  had  appointed  the  first  Monday  in 
May  for  the  sale. 

There  can  be  no  doubt  that  a  levy  and  seizure  by  the  sheriff 
of  property  sufficient  to  satisfy  the  execution,  will  be  a  dis- 
charge to  the  defendant,  though  the  goods  be  wasted  by  the 
sheriff.  It  is,  however,  said  that  this  plea  is  personal  to  the  de- 
fendant, whose  goods  are  taken,  and  cannot  be  made  by  a  co- 
defendant,  because  it  is  not  an  actual  satisfaction.     [Dyke  v. 
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Mercer,  2  Shower's  Rep.  394.]  It  does  not  appear  that  the 
slaves  levied  on  have  been  sold,  or  that  there  has  been  a  satis- 
faction in  point  of  fact  of  the  execution,  although  in  law  it  njust 
be  so  regarded,  as  it  respects  the  defendant  in  execution,  if  the 
property  has  been  actually  seized  by  the  sheriff.  And  although 
the  Bank,  (plaintiff  in  execution,)  would  have  an  undoubted 
right  to  hold  the  sheriff  responsible  on  his  levy,  we  cannot  per- 
ceive on  what  principle  the  plaintiff  in  error  could  insist  on  its 
foregoing  its  lien  on  the  land, and  resorting  to  an  action  against 
the  sheriff.  From  the  case  as  stated  on  the  record,  we  are  of 
opinion  that  the  judgment  of  the  Hank  has  the  superior  lien. 

The  judgment,  however,  of  the  Bank,  obtained  at  the  same 
term  of  the  Court,  for  §3,000,  does  not  stand  in  the  same  pre- 
dicament. In  that  case,  as  in  the  precedhig,  iheji.fa.  came  to 
the  hands  of  Griffin,  and  was  by  him  levied  on  a  number  of 
slaves,  sufficient  to  pay  the  debt,  and  was  also  returned  "  not 
time  to  sell."  An  alias  issued  on  the  judgment,  without  any 
notice  of  the  former  levy,  and  was  placed  in  the  hands  of 
Spence,  by  whom  it  was  indorsed  levied  on  a  number  of  slaves 
of  sufficient  value  to  satisfy  it,  and  that  the  first  Monday  in 
May  was  appointed  for  their  sale.  This  levy  was  indorsed  at 
the  instance  of  one  Jordan,  who  had  purchased  and  obtained 
an  assignment  of  the  judgment,  by  whose  directions  the  slaves 
were  permitted  to  remain  in  the  possession  of  Moore,  the  de- 
fendant, and  who  engaged  to  deliver  them  on  the  day  appoint- 
ed for  the  sale.  The  negroes  were  not  present  when  the  levy 
was  made,  and  were  not  delivered,or  ever  came  to  the  sheriff's 
hands. 

It  is  not  necessary  now  to  consider  what  acts  on  the  part  of 
a  plaintiff  in  execution, in  giving  delay  and  authorizing  the  de- 
fendant to  retain  property  levied  on,  will  render  the  execution 
dormant,  and  give  a  preference  to  executions  issued  on  junior 
judgments,  and  levied  on  the  same  property.  That  such  delay 
when  unreasonable,  will  subject  the  property  to  sale  under  ju- 
nior executions,  appears  to  be  well  settled.  In  the  case  of 
Russell  V.  Gibbs,  [5  Conn.  390,]  the  law  was  thus  ruled,  after 
an  examination  of  all  the  >Jew  York  and  many  English  au- 
thorities.    [See  also  Benjamin  v.  Smith,  4  Wendell,  332.] 

In  this  case,  a  levy  was  made  on  property  sufficient  to  satis« 
fy  the  execution — it  is  left  in  the  possession  of  the  defendant 
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in  execution,  the  father-in  law  of  the  assignee  of  the  judgment, 
on  his  promise  to  have  it  forthcoming  on  the  day  appointed  for 
the  sale,  it  is  not  produced  or  delivered,  and  must  be  re- 
garded, as  it  respects  other  judgment  creditors,  a  satisfaction. 
If  the  conduct  of  Jordan  is  not  absohiteiy  fraudulent,  its  direct 
tendency  is  to  aid  the  defendant  in  the  commission  of  a  fraud 
upon  a  portion  of  his  creditors,  and,  he  must  abide  the  conse- 
quences of  his  own  act. 

It  appears  further  that  Griffin,  the  former  sheriff,  had,  when 
his  term  expired,  executions  in  his  hands  to  the  amount  of 
^29,000,  by  virtue  of  which  he  had  levied  and  sold  property 
to  the  amount  of  ^24,000,  and  that  the  executions  in  his  hands 
on  judgments  older  in  date  than  that  of  the  plaintiff  in  error, 
amounted  to  something  less  than  ^24,000 — the  residue  being 
the  amount  due  on  judgments  subsequent  to  that  of  the  plain- 
tiff. That  Griffin,  in  applying  this  money  to  the  satisfaction  of 
the  executions  in  his  hands,did  not  regard  the  date  of  the  judg- 
ments, leaving  two  executions  unsatisfied  which  were  older  in 
date  than  that  of  the  plaintiff  in  error ;  one  in  favor  of  N.  M. 
Marks,  for  about  ^5,000,  and  one  in  favor  of  the  Branch  Bank 
at  Mobile,  for  ^2,476.  These  two  executions  had  been  levied 
on  the  land  sold  by  Spence,  and  on  some  slaves  which  Griffin 
had  in  his  hands  remaining  unsold. 

From  this  statement  it  appears  a  levy  and  sale  was  made 
imder  these  executions,  sufficient  for  their  satisfaction,  and  in  a 
contest  with  junior  judgment  creditors,  who  have  acquired  a 
lien  on  other  property,  it  must  be  regarded  as  a  satisfaction. 
To  hold  otherwise  would  be  to  permit  the  sheriff  virtually  to 
destroy  the  lien  created  by  the  law  in  favor  of  the  judgment  of 
the  plaintiff  in  error,  and  to  prefer  those  judgments  younger 
than  his,  which  were  capriciously  discharged  by  him,  out  of 
the  money  belonging  to  Marks  and  the  Branch  Bank  at  Mo- 
bile. It  was  their  duty  to  attend  to  the  application  of  the  mo- 
ney obtained  by  a  sale  imder  their  executions,  and  by  neglect- 
ing to  do  so,  they  will  be  remitted  to  their  claim  against  the 
sheriff,  and  will  not  be  permitted  to  interfere  with  the  lien  of  a 
junior  judgment  creditor  subsequently  obtained.  As  the  sei- 
zure  of  property  by  the  sheriff  sufficient  to  discharge  the  debt, 
will  be  a  satisfaction  as  it  regards  the  defendant  in  execution, 
though  the  property  be  wasted  by  the  sheriff,  so  will  a  levy 
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and  sale  under  a  senior  execution,  be  considered  a  satisfaction 
as  it  respects  a  junior  execution,  subsequently  levied  on  other 
property  of  the  defendant,  although  the  sheriff  may  make  a 
misupplicalion  of,  or  waste  the  money. 

This  principle  was,  in  effect,  held  at  the  last  term,  in  the 
case  of  Smith  v.  Hogan,  which  was  a  motion  suggesting  that 
Smith,  the  sheriff,  could  have  made  the  money  on  an  execu- 
tion of  Hogan,  by  due  diligence.  The  defence  was,  that  the 
sheriff  had  levied  executions  ha.v'm%  a  prior  lien  to  that  of  Ho- 
gan, on  all  the  properly  of  the  defendant  which  was  not  more 
than  sutticient  in  value  to  satisfy  them — and  this  Court  held 
that  a  sufficient  answer  to  the  motion. 

The  sheriff  has  a  right,  and  it  is  his  duty,  when  he  entertains 
a  reasonable  doubt  as  to  the  proper  return  to  make,  and  when 
a  return  either  o(  nulla  bona,oi  satis/action,nnght  subject  him 
to  an  action,  to  suggest  his  doubt  to  the  Court,  which  will  en- 
large the  time  for  making  his  return,  until  the  right  can  be  as- 
certained, or  he  is  sufficiently  indemnified  by  one  of  the  par- 
ties. See  the  authorities  collected  on  this  subject  in  Watsou 
on  Sheriffs,  196. 

This  the  sheriff,  Spence,  has  in  effect,  done  in  this  case,  and 
the  case  agreed  on  by  the  parties,  enabled  the  Court  to  ascer- 
tain the  priorities  of  the  several  executions. 

From  what  has  been  adduced  in  the  preceding  part  of  this 
opinion,  it  follows  that  in  a  contest  between  rival  executions 
fur  the  proceeds  of  the  sale  of  lands,  if  the  lien  is  not  lost  in 
some  of  the  modes  here  pointed  out,  the  date  of  the  respective 
judgments  will  determine  the  priority  of  right;  and  the  ques- 
tion will  not  be  affected  by  the  fact  merely,  that  some  of  (he 
executions  remained  in  the  hands  of  a  former  sheriff. 

By  the  application  of  this  rule,  in  connection  with  the  other 
principles  stated  in  this  opinion,  it  follows,  that  of  the  eight 
judgments  first  described  in  the  agreed  case,  but  two  have  a 
prior  right  to  the  money  to  that  of  the  plaintiff  in  error.  These 
are  the  judgments  obtained  by  the  Bank  at  Huntsville,  in  Au- 
gust, 1S41,  for  jg5S4  22,  and  the  one  in  favor  of  the  State  Bank, 
at  Tuscaloosa,  of  February,  1840,  for  $919  66.  It  has  also 
been  shown  that  the  two  executions  on  judgments  older  than 
that  of  the  plaintiff,  in  the  former  sheriff's  hands  in  favor  of 
70 
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MarUs  and  of  the  Branch  Bank  at  Mobile,  must,  as  it  respects 
the  plaintiff  in  error,  be  considered  satisfied. 

This  leaves  of  the  proceeds  of  the  land  sold  by  Spence,  a 
surplus  sufficient  to  satisfy  the  judgment  of  the  plaintiff  in  er- 
ror, and  the  Court  below  erred  in  not  making  that  appropria- 
tion of  the  money. 

The  judgment  of  the  Court  below  must  therefore  be  revers- 
ed and  here  rendered  for  the  amount  of  the  judgment  of  the 
plaintiff  in  error. 


ALLEN  V.  MANASSE  &  MOSELY. 

1.  The  statute  which  exempts  certain  property  from  execution  for  the  benefit  of 
every  family  in  this  State,  (^nes  not  cover  the  property  of  one  who  has  a  family 
in  another  State,  although  be  is  here  accompanied  by  a  son,  not  shown  to  be  de> 
pe  idbiii  upon  him. 

Whit  of  Error  to  the  County  Court  of  Sumter. 

Judgment  was  rendered  for  the  defendant  upon  an  agreed 
case,  which  declares  this  state  of  facts:  The  plaintiff,  Allen, 
was  a  house-wright  and  carpenter  by  trade,  and  had  pursued 
this  business  for  a  number  of  5'ears  next  before  the  attachment 
hereinafter  mentioned,  and  had  no  other  calling  or  avocation. 
For  some  three  or  more  years  next  before  the  attachment  he 
had  pursued  his  trade  in  this  State,  having  a  wife  and  one  or 
more  children  then  residing  in  the  State  of  Connecticut,  where 
he  also  had  his  actual  residence  before  coming  into  this  State. 
He  had  one  son  with  him,  who  came  of  age  a  short  time  be- 
fore the  levy  of  the  attachment.  The  tools,  for  the  taking  of 
which  the  action  was  brought,  were  the  plaintiff's  necessary 
tools  of  trade,  and  the  books,  for  taking  which  also,  the  suit 
was  brought,  were  purchased  by  him  after  his  marriage,  when 
he  had  a  family  and  before  he  come  into  this  State,  but  not  for 
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sale  or  merchandize.  He  had  them  packed  up  atid  was  on 
his  way  with  them  to  his  wife  and  children,  in  the  State  of 
Connecticut,  when  the  defendant,  Mosely,  caused  them  to  be 
levied  on  by  the  defendant  Mannasee,  who  was  the  sheriff's 
deputy,  by  virtue  oi  an  attachment  at  the  suit  of  Barrett  &  Co. 
of  which  firm  Mosely  was  a  partner. 

The  error  assigned  is,  that  the  Court  erred  in  not  giving 
judgment  in  favor  of  the  plaintiff. 

Bliss,  for  the  plaintiff  in  error,  argued  that  the  statutes  ex- 
empting certain  effects  from  levy  under  execution  are  ben- 
eficial in  their  influence,  and  ought  to  be  liberally  con- 
strued. He  cited,  Hall  v.  Perry,  11  Wend.  44;  Wentworth  v. 
Young,  17  Maine,  70;  Leavitt  v.  Metcalf,  2  Vermont,  342  ; 
Freeman  v.  Carpenter,  10  id.  433;  Haskell  v.  Candress,  4  id. 
609;  Woodward  v.  Waring,  18  John.  400.] 

Metcalf,  contra,  insisted  the  plaintiff"  was  not  within  the 
meaning  of  the  statutes,  being  a  mere  sojourner  while  he  re- 
mained here,  and  on  the  eve  of  departing  from  the  State.  The 
statute  was  intended  to  confer  benefits  ou  our  own  citizens, 
and  not  to  protect  debtors  having  no  families  resident  in  the 
State.  The  domicil  of  the  plaintiff  was  in  the  State  where  his 
wife  and  children  resided. 

GOLDTHWAITE,  J.— Our  act  of  Assembly  directs  that 
certain  articles  shall  be  retained  by,  and  for  the  use  of  every 
family  in  the  State,  free  and  exempt  from  levy  or  sale,  by 
virtue  of  any  execution  or  other  legal  process.  [Digest, 
167,  §42.] 

It  is  not  disputed  that  the  articles  seized  are  of  those  enume- 
rated in  the  statute,  but  we  think  the  plaintiff  is  not  one  of  the 
class  of  persons  within  its  protection.  The  exemption  is  not 
conferred  upon  the  property  of  every  person,  and  it  seems 
clear  that  a  debtor,  merely  as  such,  is  not  considered;  it  is  on- 
ly when  connected  with  others  that  protection  is  cast  around 
his  property,  and  this  is,  that  those  dependent  on  him  may  not 
be  injured  by  his  destitution.  This  connection  too,  which  cre- 
ates the  exemption,  must  exist  in  this  State.  Such  indeed,  are 
the  very  terms  of  the  enactment,  but  without  them,  it  would 
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be  difficult  to  conceive  any  sound  reason  for  extending  our 
own  legislation  beyond  our  own  limits.  The  fact  that  the 
plaintiff  has  been  accompanied  by  his  son  during  his  residence 
withm  the  State,  does  not  constitute  them  a  family,  within  the 
sense  of  the  statute.  To  constitute  such  a  family  there  must 
be  a  condition  of  dependence,  and  no  mere  aggregation  of  in- 
dividuals will  create  this  relation.  Nor  can  the  circumstance 
that  a  family  exists  elsewhere,  have  any  material  influence  on 
the  case.  They  are  possibly  dependent  upon  the  plaintiff  but 
they  are  not  a  family  within  this  State,  and  therefore  are  not 
within  the  letter  or  the.^pirit  of  the  act. 

To  exempt  this  property  from  execution,  under  the  circum- 
stances disclosed,  would  produce  no  benefit  to  any  one  within 
the  State,  alone  exempting  the  debtor,  and  we  have  already 
shown  that,  as  such,  the  statute  gives  him  no  right.  * 

The  judgment  must  be  affirmed. 


ALLEN  v.  ALLEN'S  Adm'r. 

1.  The  widow  of  an  intestate  is  entitled  to  dower  in  the  lands  of  which  her  hus. 
band  died  seized,  notwithstanding  the  administrator  may  have  reported  his  es- 
tate insolvent. 

Writ  of  Error  to  the  Orphans'  Court  of  St.  Clair. 

W.  B.  Martin,  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J. — The  plaintiff  in  error,  as  the  widow  of 
John  R.  Allen,  deceased,  filed  her  petition  in  the  Orphans' 
Court  of  St.  Clair,  praying  that  she  might  be  endowed  of  cer- 
tain real  estate  particularly  described,  of  which  her  husband 
was  seized  of  an  inheritable  estate  during  his  life.     After  the 
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petition  was  filed,  the  administrator  reported  the  estate  insol- 
vent; and  thereupon  the  Court  dismissed  the  petition  upon  the 
ground  that  the  widow  was  not  dowable  of  her  husband's  es- 
tate to  the  prejudice  of  creditors. 

The  object  of  dower  is  to  afford  sustenance  to  the  widow, 
and  to  aid  in  the  nurture  and  education  of  her  children,  if  any 
— and  the  right  attaches  upon  the  land  immediately  upon  the 
marriage,  or  as  soon  thereafter  as  the  husband  becomes  seized 
— and  is  incapable  of  being  discharged  by  the  husband,  with- 
out her  concurrence.  This  estate  arises  solely  by  operation  of 
law,  and  not  by  force  of  any  contract, express  or  implied  be- 
tween the  parties;  it  is  the  silent  effect  of  the  relation  entered 
into  by  them  ;  not  as  in  itself  incidental  to  that  relation,  or  as 
implied  by  the  marriage  contract,  but  merely  as  that  contract 
calls  into  operation  the  positive  institution  of  the  municipal 
law.  [Park  on  Dower,  5.]  The  right  of  the  wife  does  not  de- 
pend upon  the  assent  of  the  husband,  except  so  far  as  that  is 
manifested  in  the  contract  of  marriage,  but  is  independent  of, 
and  paramount  to  his  volition.  This  being  the  case,  he  can 
make  no  disposition  of  his  realty,  to  take  effect  during  his  life, 
or  at  his  death,  which  will  divest  her  right  of  dower ;  unless 
she  has  made  a  relinquishment  in  the  manner  prescribed  by 
law.  And  it  will  not  be  allowable,  where  the  husband  dies 
intestate,  to  appropriate  the  land  of  which  he  was  seized  to  the 
payment  of  the  debts,  if  the  wife  would  be  thereby  defeated  of 
her  dower.  So  greatly  is  the  right  of  the  widow  favored  in 
law,  that  it  has  been  held,  where  the  vendor  of  land  having  a 
lien  for  the^  ptirchase  money,  obtains  a  judgment  against  the 
administrators  of  the  vendee,  and  sells  the  land,  the  lien  does 
not  pass  to  the  purchaser  to  enable  him  to  bar  the  dower  of 
the  widow  of  the  vendee.  [McArthur  v.  Porter  et  al,  1  Ohio, 
Rep.  44.] 

But  it  is  unnecessary  to  consider  at  greater  length,  the  rights 
of  the  widow  at  common  law;  for  the  seventeenth  section  of 
the  act  of  1806,  enacts,  that  whenever  the  real  and  personal 
estate  shall  not  be  sufficient  to  pay  the  just  debts  of  the  testa- 
tor or  intestate,  the  widow  shall  be  endowed  with  one  third 
"of  the  lands,  tenements  and  hereditaments  of  her  deceased 
husband."     Here  it  is  conclusively  shown  that  the  report  of 
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iiisolveiicy  should  not  have  caused  the  dismissal  of  the  petition 
for  dower,  as  its  effect  was  not  to  create  a  bar ;  and  the  order 
for  that  purpose  is  consequently  reversed,  and  the  cause  re- 
manded. 


SMITH  V.  THE  ALABAMA  LIFE  INSURANCE  AND 
TRUST  COMPANY. 

1.  A  company  was  incorporated  with  a  capital  of  one  million  of  dollars,  to  be  paid 
in,  in  cash,  and  such  other  money  as  it  might  receive  in  trust,  one  half  of  which 
capital  of  one  million,  it  was  required  to  invest  in  bonds  or  notes  secured  by  mort- 
gage on  land  within  the  State  of  Alabama,  and  the  remaining  half  of  the  capital 
stock,  together  with  the  premiums  and  profits  received  by  the  company  and  the 
monies  received  in  trust,  might,  in  the  discretion  of  the  company,  be  invested  in 
stocks — loaned  to  any  city,  county,  or  company — or  be  mvested  in  such  real  or 
personal  securities,  as  it  might  deem  proper — Held,  that  the  company  could 
not  lend  its  credit,  by  making  bonds  to  fall  due  in  future,  and  exchange  such 
bonds  for  the  bonds  of  an  individual  for  the  same  amount;  and  that  the  bond  so 
taken  was  void. 

Error  to  the  Chancery  Court  at  Camden. 

This  bill  was  filed  by  the  defendant  in  error  to  foreclose  a 
mortgage  executed  on  real  estate,  to  secure  the  payment  of 
seven  thousand  five  hundred  dollars,  secured  by  a  bond  for 
that  amount,  with  the  following  condition  : 

The  condition  of  the  said  obligation  is  such,  that  whereas, 
the  said  Archibald  K.  Smith,  is  indebted  to  the  Alabama  Life 
Insurance  and  Trust  Company  in  the  said  sum  of  seven  thou- 
sand five  hundred  dollars,  which  sum  is  intended  to  be  secur- 
ed by  this  bond  and  mortgage. 

Now  if  the  said  Archibald  K.  Smith  shall  pay,  or  cause  to 
be  paid,  the  said  sum  of  seven  thousand  five  hundred  dollars, 
in  manner  and  form  following,  that  is  to  say:  one  fifth  part 
thereof  amounting  to  fifteen  hundred  dollars,  on  or  before  the 
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9th  April,  1845,  and  one  fifth  part,  being  a  like  sum  as  the 
above,  on  or  before  the  9th  day  of  April,  in  each  and  every 
year  until  the  whole  shall  be  paid,  and  shall,  on  the  first  day 
of  June,  and  the  first  day  of  December,  in  the  year  1839.  and 
on  the  first  day  of  June  and  December,  in  each  and  every  year 
thereafter,  until  the  above  principal  sum  shall  be  fully  p;iid, 
pay  interest  at  the  rate  of  eight  per  cent,  per  atmuni  on  wl.at- 
ever  portion  of  the  aforesaid  principal  sum  of  seven  thtiUNand 
five  hundred  dollars  may  be  unpaid,  so  that  the  said  Archibald 
K.  Smith  shall  always  pay  the  interest  on  the  sum  secured  and 
unpaid  semi-annually,  at  the  office  of  tjje  Alabama  Life  Insu- 
rance and  Trust  Company  aforesaid,  in  the  city  of  Mobile. 
The  same  to  be  paid,  both  principal  and  interest,  at  the  cur- 
rent rate  of  exchange  between  Mobile  and  New  York,  as  the 
same  may  be  due  at  the  several  dates  at  which  the  aforesaid 
principal  and  interest  will  be  due  and  payable.  And  if  default 
be  made  in  the  payment  of  the  said  sums  of  money,  or  the  in- 
terest thereof,  or  any  part  thereof,  at  the  times  hereinbefore 
specified  for  payment  thereof,  for  thirty  days,  the  said  Archi- 
bald K.  Smith,  in  such  case,  doth  hereby  agree  that  the  afore- 
said principal  sum  shall  become  immediately  thereafter  due 
and  payable.  But  if  the  said  interest  and  instalments  be  punc- 
tually paid,  &c.  &c. 

The  bill  alledges  that  neither  the  instalments  of  the  debt,  or 
the  interest  thereon,  or  either  of  them,  have  been  paid,  where- 
by the  whole  bond  has  become  due,  &c. 

The  defendant,  by  his  answer,  admits  the  execution  of  the 
bond  and  mortgage,  and  that  he  has  not  paid  but  the  first  in- 
stalment of  interest  and  exchange — that  although  the  bond  and 
mortgage  express  an  indebtedness  in  money,  that  the  consider- 
ation of  the  bond  was  not  a  debt  or  money,  but  the  obligations 
of  the  Company  to  the  amount  of  seven  thousand  five  hundred 
dollars  of  the  following  form  : 

"The  Alabama  Life  Insurance  and  Trust  Company  ac- 
knowledge to  owe ,  as  Secretary  of  said  Company,  for 

value  received,  five  hundred  dollars,  to  be  paid  to  him,  or  to 

his  order,  at ,  in  the  city  of  New  York,  on  the day 

of ,18 — ;  and  the  said  Company  do  further  engage  to 

pay  interest  thereon,  at  the  rate  of  six  per  cent  per  annum, 
semi-annually    at     aforesaid,    to-wit:    fifteen    hun- 
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dred  dollars  on  the  first  days  of  January  and  July  in  each  and 
every  year,  upon  the  delivery  of  coupons,  severally  hereto  an- 
nexed, until  payment  of  the  said  principal  sum 

JAMES  INNERARITY,  President. 

E.  Martineau,  Secretary. 

That  when  he  executed  his  bond  to  the  company, he  received 
from  them  the  bonds  of  the  company  to  the  same  amount,  in- 
dorsed by  their  Secretary,  and  that  it  was  in  fact  an  exchange 
of  credits,  and  insists  ihat  the  company  had  no  power  under 
their  charter  to  issue  bonds  of  this  character,  and  that  his  obli- 
gation to  the  company^  given  in  exchange  for  them,  is  void. 

By  the  testimony  of  Robert  G.  Gordon,  it  is  proved  that  the 
consideration  of  the  bond  of  Smith,  was  as  stated  in  his  answer 
the  bonds  of  the  company ;  that  he  was  not  indebted  to  the 
company,  and  received  from  them  no  money  ;  that  he  was  pre- 
sent and  saw  Smith  pay  one  instalment  of  interest  and  ex- 
change;  that  exchange  on  New  York,  ever  since  1828,  has 
been  against  Mobile,  varying  on  specie  funds  from  one-half  of 
one  per  cent,  to  two  and  a  half  per  cent. 

The  Chancellor  decreed  that  the  contract  was  valid,  and  that 
if  not  paid  within  thirty  days,  the  mortgage  be  foreclosed,  &c 

From  this  decree  the  defendant  prosecutes  this  writ  of  error 
and  assigns  for  error — 1.  That  the  bill  should  have  been  dismis- 
sed. 2.  That  the  contract  was  usurious,  and  the  principal  sum 
only  should  have  been  recovered  without  interest. 

Dargan,  for  plaintiff  in  error,  cited  Angell  and  Ames  on 
Cor.  139;  13  Peters,  587;  4  Wheaton,  636  ;  15  Johns.  44 ;  4 
Randolph,  406  ;  4  Peters.  205,  224. 

R.  Sapfold  and  Stewart,  contra,  cited  2  Co  wen.  664;  3  id. 
684;  5  id.  590;  7  id.  540;  3  Wendell,  94;  9  id.  384;  15  Johns. 
44;  5  Ohio  Rep.  205;  7  Mass.  433;  I2  S.  &  R.  306;  1  Ala. 
Rep.  148;  2  id.  452;  Ang  and  Ames  on  Cor.  138. 

ORMOND,  J.  This  controversy  grew  out  of  a  contract 
made  by  the  Alabama  Life  Insurance  and  Trust  Company 
with  the  plaintiff  in  error.  The  company  advanced  to  the 
plaintiff"  their  bonds  in  amounts  of  five  hundred  and  a  thousand 
dollars,  in  all  amounting  to  the  sum  of  seven  thousand  five 
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hundred  dollars,  which  were  made  payable  to  the  Secretary  of 

the  Company,  or  his  order,  at in  the  city  of  New  York, 

carrying  interest  at  the  rate  of  six  per  cent,  per  annum,  paya- 
ble semi-annually,  on  the  first  day  of  January  and  July  in  each 
and  every  year,  upon  fhe  delivery  oi  coupons  severally  annex- 
ed thereto  until  payment  of  the  principal  sum. 

In  consideration  of  the  receipt  of  these  bonds,  the  plaintiff 
executed  to  the  Company  his  bond  in  the  sum  of  seven  thou- 
sand five  hundred  dollars,  with  condition  to  pay  that  sum  in 
the  following  manner:  One  fifth  part  on  the  9th  April,  1845, 
and  the  remaining  four-fifihs  annually  on  the  9th  April  of  each 
succeeding  year,  until  the  whole  sum  was  paid.  And  also 
agreed,  on  the  first  day  of  June  and  December,  in  each  and 
every  year  thereafter,  until  the  whole  principal  was  paid,  to 
pay  interest  at  the  rate  of  eight  per  cent,  per  annum,  on  what- 
ever portion  of  the  principal  sum  was  unpaid,  at  the  oflUce  of 
the  Company  in  Mobile  ;  both  principal  and  interest  to  be  paid 
at  the  current  rate  of  exchange  between  Mobile  and  New 
York.  Upon  default  of  payment  of  either  of  the  instalments, 
or  interest,  for  thirty  days,  the  whole  principal  sum  to  become 
due  and  payable. 

To  secure  the  performance  of  this  contract,  a  mortgage  was 
given  on  real  estate,  and  default  being  made  this  bill  is  filed  to 
foreclose  the  mortgage. 

The  counsel  for  the  plaintiff'  in  error  contend,  first,  that  this 
contract  was  usurious— secondly,  that  it  was  a  sale  of  the  cre- 
dit of  the  Company,  and  being  unauthorized  by  the  charter,  is 
void.     We  will  examine  the  last  point  first. 

It  is  too  well  settled  to  be  now  controverted  that  a  corpora- 
tion created  by  statute  can  do  those  acts  and  exercise  those 
powers  only  which  are  conferred  on  it  by  its  charter,  or  which 
are  necessary  to  enable  it  to  perform  its  functions,  and  fulfil 
the  purpose  of  its  creation — or  which  flow  by  necessary  im- 
plication from  some  power  granted.  [Dartmouth  College  v. 
Woodward,  4  Wheaton,  518;  Head  v.  The  Providence  Insu- 
rance Company,  2  Cranch,  127;  Beatty  v.  Knowler,  4  Peters, 
152  ;  New  York  Fire  Insurance  Co.  v.  Sturges,  2  Cowen,  664; 
The  State  v.  Stebbins,  1  Stew.  299.]  To  the  act  of  incorpora- 
tion we  must  therefore  look  for  authority  to  make  the  contract 
here  sought  to  be  enforced. 
71 
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The  second  section  of  the  charter  ttius  defines  the  powers  of 
the  Company  : 

<*  The  said  Company  shall  have  power — 1.  To  make  insu- 
rance on  lives,  and  also  against  losses  by  fire,  and  to  take  ma- 
rine risks.     2.  To  grant  and  purchase  ariiruities.     3.  To  make 
any  other  contracts  involving  the  interest  or  use  of  money  and 
the  duration  of  life.     4.  To  receive  monies  in  trust  and  to  ac- 
cumulate the  same  at  such  rate  of  interest  as  may  be  obtained 
or  agreed  on,  or  to  allow  such  interest  thereon  as  may  be  agreed 
on.     5.  To  accept  and  execute  all  such  trusts  of  every  descrip- 
tion as  may  be  committed  to  them,  by  any  person  or  persons 
whatsoever,  or  may  be  transferred  to  them  by  any  Court  of  re- 
cord whatever.     6.  To  receive  and  hold  lands  under  grants,, 
with  such  general  or  special  trusts  or  covenants,  so  far  as  the 
same  may  be  taken  in  payment  of  their  debts,  or  as  security 
for  loans  of  their  capital,  or  otherwise,  or  purchased  upon 
sales  made  under  any  law  of  this  State,  so  far  as  the  same  may  < 
be  necessary  to  protect  the  rights  of  said  Company,  and  the 
same  again  to  sell,  convey  and  dispose  of." 

The  seventh  section  declares — "  That  the  capital  stock 
of  the  said  corporation  shall  be  one  million  of  dollars,  which* 
shall  be  divided  into  shares  of  one  hundred  dollars  each.  The 
whole  of  said  capital  stock  shall  be  invested  in  bonds  or  notes, 
drawing  interest,  not  exceeding  seven  per  cent,  per  annum,  se^ 
cured  by  unincumbered  real  estate,  in  Alabama,  of  at  least 
double  the  value  in  each  case,  of  the  sum  so  secured :  Provi-' 
dfdy  That  houses  and  other  buildings  on  town  lots  mortgaged 
to  said  Company,  shall  be  insured  against  the  risk  of  fire,  and 
the  policy  of  insurance  transferred  to  said  corporation." 

'•See.  14,  Each  subscriber  shall,  at  the  time  of  subscription, 
pay  the  sum  of  two  dollars  on  each  share  by  him  subscribed ; 
and  after  the  shares  shall  have  been  subscribed,  each  stoekr 
holder  shall  pay  an  instalment  of  twenty-five  dollars,  on  each 
share  so  held  by  him,  at  the  expiration  of  six  months,  at  such 
plaqe  or  places  as  the  trustees  shall  appoint,  of  which  time  and 
placet,  or  places^  at  least  eight  weeks  public  notice  shall  be  giv- 
en, and  at  the  expiration  of  eighteen  months  after  the  said 
stock  shall  have  been  subscribed,  the  whole  amount  shall  be 
gaid,  in' manner  aforesaid,  of  which  the  same  notice  shall  be 
given.    The  shares  of  every  stockholder  omitting  to  make  such 
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payment  shall  be  forfeited,  together  with  all  previous  payments 
made  thereon,  and  the  books  shall  be  again  opened  as  directed 
in  the  eleventh  section,  for  subscription,  and  so  from  time  la 
time  till  all  shares  are  subscribed  and  paid  for. 

"Sec.  18.  The  trustees  shall  have  discretiouiiry  power  of  in- 
vesting the  premium  and  profits  received  by  the  Company, 
and  the  monies  received  by  them  in  trust,  in  government  or 
public  stock  of  the  United  States,  or  of  any  State,  or  in  the 
stock  of  any  incorporated  city,  or  in  such  real  or  personal  se- 
curities as  they  may  deem  proper,  or  loan  the  same  to  any 
county,  city,  incorporated  town  or  company,  at  a  rale  of  inter- 
est not  exceeding  the  present  legal  rate. 

The  act  of  incorporation  was  amended  ii  December,  1836, 
by  declaring  that  so  much  of  the  seventh  section  as  requires 
the  whole  amount  of  the  capital  stock  of  the  said  Company  to 
be  loaned  on  notes  or  bonds,  secured  by  unincumbered  real 
estate,  be  and  the  same  is  hereby  altered  and  amended  so  as 
to  authorize  the  said  Company  to  invest  and  employ  one  half 
of  the  capital  stock  aforesaid  in  the  same  manner  that  they  are 
authorized  by  the  eighteenth  section  of  the  charter,  to  invest 
and  employ  the  profits  and  premiums  of  said  Company,  and 
the  monies  received  of  them  in  trust,  and  also  to  take  risks 
against  the  dat)gers  of  inland  navigation. 

A  brief  synopsis  of  this  charter,  as  it  affects  this  case,  with 
its  amendment  is,  that  the  capital  stock  of  the  Company  was 
to  be  one  million  of  dollars,  which  was  required  to  be  paid  in, 
in  cash — and  such  other  monies  as  it  migiit  receive  in  trust. 
One  half  of  the  capital  of  one  million  it  was  required  to  invest 
in  bonds  or  notes,  at  an  interest  not  exceeding  seven  per  cent, 
secured  by  unincumbered  real  estate  within  the  State  of  Ala- 
bama— the  remaining  half  of  the  capital  stock,  together  with 
the  premiums  and  profits  received  by  the  Company,  and  the 
monies  received  in  trust,  might,  in  the  discretion  of  the  Compa- 
ny be  invested  in  stocks;  loaned  to  any  city,  county  or  compa- 
pany;  or  be  invested  in  such  real  or  personal  securities  as  it 
might  deem  proper,  at  any  rate  of  interest  not  exceeding  the 
tlien  legal  rate. 

The  consideration  of  the  bond  and  mortgage,  as  recited  in 
the  bill,  is,  that  the  plaintiff  in  error  was  indebted  to  the  com- 
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pany  in  the  sum  for  which  the  bond  was  given.  The  answer 
denies  any  indebtedness  and  alledges  that  the  consideration  of 
the  bond  and  mortgage,  was  the  bonds  of  the  company  for  the 
same  amount,  faUing  due  subsequently;  and  this  allegation  of 
the  answer  is  sustained  by  the  proof.  The  contract  then  en- 
tered into  between  the  parties,  was  a  loan  or  exchange  of  the 
bonds  of  thecompany,for  the  bond  and  mortgage  of  the  plain- 
tiff in  error ;  and  we  now  proceed  to  inquire  what  provision  of 
the  charter  authorized  the  company  lo  make  such  a  contract. 

By  the  second  clause  of  the  second  section  of  the  charter, 
the  company  are  authorized  "to  grant  and  purchase  annuities," 
and  by  the  third,  "to  make  any  other  contracts  involving  the 
interests  or  use  of  money,  and  the  duration  of  life." 

We  do  not  consider  it  necessary  at  this  time  to  inquire  whe- 
ther these  two  clauses  have  nor  a  necessary  connection, and 
whether  the  "contracts  involving  the  interests  or  use  of  mo- 
ney," which  the  company  are  empowered  to  make,  are  not 
connected  with  annuities  and  insurance  on  lives,  because  so 
far  as  these  clauses  can  be  understood  to  authorize  a  loan  or 
investment  of  the  funds  of  the  company,  they  are  illustrated 
and  explained  by  other  portions  of  the  charter,  where  the 
power  of  loan  or  investment  of  the  capital  stock,  is  applied  to 
the  particular  cases  in  which  these  pov^ers  may  be  exercised; 
as  in  the  third,  fourth,  fifth  and  sixth,  and  especially  in  the  sev- 
enth and  eighteenth  sections,  and  in  the  amendment  to  the 
charter.  But  if  the  third  clause,  before  referred  to,  could  be 
considered,  contrary  to  the  whole  scope  and  design  of  the  char- 
ter, as  a  substantive  grant  of  power  to  the  company,  to  make 
any  contract  "  involving  the  interests  or  use  of  money,"  not 
to  be  controlled, or  regulated, by  other  parts  of  ihe  charter  clear- 
ly hostile  to  such  an  interpretation,  it  would  not  avail  the  com- 
pany to  sanction  the  contract  made  in  this  case,  unless  it  can 
be  shown  that  by  the  use  of  the  term  money,  the  Legislature 
meant  the  promises  of  the  company  to  pay  money  in  future, 
or  that  credit  could  be  considered  as  synonimous  with  cash. 

By  the  charter,  as  originally  framed,  the  company  were  re- 
quired to  invest  its  entire  capital  of  one  million  of  dollars,  in 
bonds  or  notes,  drawing  an  interest  not  exceeding  seven  per 
cent,  per  annum,  secured  by  unincumbered  real  estate  withiji 
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the  State  of  Alabama,  which  was  so  far  modified  l>y  the  amende 
merit  to  the  charter,  as  to  require  but  one  half  of  the  capital 
stock  to  be  thus  invested.  It  cannot  be  pretended,  that  the  in- 
vestment in  this  instance  was  made  out  of  that  portion  of  the 
capital  stock  required  to  be  invested  by  mortgage  on  land  in 
Alabama,  because  the  obligation  of  the  company  to  pay  money 
in  future,  cannot  be  considered  a  part  of  the  capital  stock  which 
was  required  to  be  paid  in  in  cash,  and  also  because  this  con- 
tract is  at  the  rate  of  eight  per  cent,  per  annum,  whilst  these 
investments  were,  by  the  charter,  required  to  be  at  a  rate  not 
exceeding  seven  per  cent,  per  annum. 

By  the  eighteenth  section  and  the  amendment  to  the  charter, 
a  discretionary  power  was  given  to  the  company  of  investing 
its  premiums  and  profits,  the  monies  received  by  it  in  trust, 
and  one  half  of  its  capital  stock,  in  the  public  stocks  of  the 
United  States,  or  of  any  State  or  city,  of  loaning  the  same  to 
any  county,  city,  town  or  company,  or  investing  it  in  such 
real  or  personal  security  as  it  might  deem  proper,  at  any  rate 
of  interest  not  exceeding  the  then  legal  rate. 

To  the  power  last  mentioned,  of  investing  in  real  or  person- 
al securities,  this  transaction  would  have  to  be  referred  for  sup- 
port, if  it  was  an  actual  loan  of  money,  as  it  is  the  only  one 
which  by  any  reasonable  construction  could  embrace  the  case; 
and  conceding  that  construction  to  be  correct,  the  question  now 
presented  is  whether  the  bonds  of  the  company  subsequently 
to  fall  due,  is  a  part  of  "one  half  of  the  capital  stock"  of  the 
company — a  portion  of  its  "premiums  or  profits,"  or  whether 
they  can  be  considered  '•  monies  received  by  it  in  trust."  It 
would  be  a  most  unnecessary  act  to  enter  seriously  upon  this 
enquiry;  as  no  ingenuity  or  sophistry  could  convert  the  bonds 
of  the  company,  by  which  it  obliged  itself  at  a  future  time  to 
pay  money,  into  the  actual  money  capital  of  the  company,  so 
no  argument  could  b§  a  more  perfect  demonstration  than  the 
mere  statement  of  the  facts  of  the  case. 

Nor  can  it  be  pretended  that  a  power  to  lend  or  exchange  its 
credit  was  necessary  to  enable  the  company  to  perform  its 
functions.  It  was  supposed  in  argument  that  the  company 
might  want  funds  abroad  to  meet  some  of  its  engagements,  as 
for  example  to  pay  a  marine  risk  for  which  it  had  become  res- 
ponsible.    It  cannot  be  questioned  that  the  Company  has  pow- 
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er  to  do  all  acts  which  are  necessary  to  effectuate  any  power 
granted  to  it,  and  as  it  might  want  funds  abroad  to  answer  its 
responsibilities,  it  would  have  the  right  to  adopt  the  usual  and 
customary  means  for  transmitting  the  money.  We  cannot 
however  perceive  that  this  admitted  principle  has  any  appli- 
cation to  this  case,  as  it  is  inconceivable  how  the  Company 
could  place  funds  at  a  distant  point,  by  making  an  obligation 
to  pay  money  there,  and  exchanging  that  obligation  for  that 
of  a  person  residing  in  this  State,  promising  to  pay  money 
here  at  intervals,  extending  over  the  space  of  five  years.  As  it 
is  clear  there  is  no  warrant  in  the  charter  for  this  contract  ex- 
pressly given,  so  it  is  equally  certain  that  no  such  authority 
can  be  implied  from  any  power  granted.  It  cannot  be  doubt- 
ed for  a  moment,  that  the  Legislature  did  not  intend  to  permit 
the  Company  to  lend  or  deal  upon  its  credit;  every  provision 
of  the  charter  forbids  such  a  supposition.  If  such  had  been 
the  design,  why  was  the  payment  of  the  stock  in  money  secu- 
red by  stringent  provisions?  Why  those  limitations  and 
guards  thrown  round  the  application  of  the  capital  when  paid 
in  ?  Why  was  the  portion  of  the  capital  limited  which  could 
be  invested  in  stocks,  or  real  or  personal  security?  Or  why 
indeed,  it  may  be  asked,  was  any  sum  stated  as  the  capital 
stock  of  the  Company,  when,  according  to  this  construction,  its 
only  limitation  would  be  the  extent  of  its  credit,  and  its  ability 
to  find  persons  willing  to  exchange  their  individual  responsi- 
bility for  its  promises  to  pay  in  future. 

We  are,  for  the  reasons  given,  entirely  satisfied  that  the 
charter  of  the  Company  did  not  authorize  it  to  make  such  a 
contract  as  this.  In  the  Life  and  Fire  Insurance  Company  v. 
The  M.  F.  Ins.  Co.  [7  Wendell,  31,]  it  was  held  that  a  com- 
pany authorized  to  lend  money,  on  bond  and  mortgage  could 
not  recover  money  lent  by  the  corporation  unless  a  bond  and 
and  mortgage  was  taken  for  its  repayment.  It  was  also 
urged  that  it  does  not  appear  that  the  bonds  of  the  Company 
were  not  to  fall  due  at  some  short  time,  if  not  actually  due 
•when  the  plaintiff  in  error  received  them,  and  might  have  been 
preferred  by  him  to  the  money.  The  testimony  of  Mr.  Gor- 
don is  that  the  consideration  of  the  bond  of  Smith  was  the  ob- 
ligations of  the  Company,  received  by  him,  and  that  no  money 
J)assed. 
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It  is  not  possible  to  doubt  the  true  nature  of  the  transactiou. 
The  bonds  of  the  Company  carry  on  their  face  the  impress  of 
their  true  character,  and  the  functions  they  were  designed  to 
perform.  They  are  according  to  the  approved  modern  form, 
with  ^'coupons''  annexed — of  convenient  amounts  for  sale 
and  negotiation,  being  in  suras  of  five  hundred  atid  a  thousand 
dollars — the  payment  of  the  principal  postponed  to  a  future 
period,  and  the  interest  payable  semi-annually,  upon  the  deliv- 
ery of  ^^  coupons.''  It  does  not  appear  when  they  were  to  fall 
due,  but  they  were  evidently  not  due  then,  as  the  interest  was 
to  be  paid  semi-annually.  So  the  bond  of  the  plaintiff  in  er- 
ror to  the  Company,  was  payable  by  instalments  in  five  years, 
the  interest  payable  semi-anmially^  and  was  probably  design- 
ed to  meet  the  engagement  of  the  Company,  the  latter  being 
payable  in  New  York,  the  former  in  JViobile,  a  month  in  ad- 
vance, with  the  difference  of  exchange  between  the  two  pla- 
ces; the  bonds  of  the  Company  bearing  interest  at  the  rate  of 
six  per  cent,  and  that  of  the  plaintiff  in  error  eight  percent,  per 
annum.  These  facts,  in  connection  with  the  testimony  of  Mr. 
Gordon,  and  in  the  absence  of  any  countervailing  proof,  are 
sufficient  to  establish  the  fact  that  the  Company  was  lending, 
not  its  capital,  but  its  credit,  the  inducement  being  the  differ- 
ence between  the  interest  it  was  to  pay  and  that  it  was  to  re- 
ceive on  the  amount  lent.  It  is  entirely  unimportant  what  the 
value  of  the  bonds  of  the  Company  was,  when  the  plaintiff  in 
error  received  them,  but  it  is  highly  improbable  that  they 
were  at  par  with,  or  convertible  into  money,  but  at  a  dis- 
count. 

*»  Some  reliance  was  placed  in  argument  on  the  twenty-sixth 
section  of  the  charter,  which  provides,  "  That  this  act  shall  not 
be  construed  to  confer  on  the  said  Company  any  rights  or  pow- 
er to  make  any  contract,  or  to  accept  or  exercise  any  trust 
whatever,  which  it  would  not  be  lawful  for  any  individual, 
when^not  restrained  by  statute,  under  the  general  rules  of  law, 
to  make,  accept  or  execute."  This  clause  was  doubtless  ad- 
ded, out  of  abundant  caution,  and  from  an  apprehension  that 
the  language  employed  might  warrant  a  construction  beyond 
what  was  intended  in  the  grant  of  powers  to  the  Company. 
The  Legislature  merely  intended  in  this  section,  to  say,  and  in 
fact  have  said,  in  intelligible  language,  that   the  powers  ex- 
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pressly  granted  to  the  Company  should  not  be  exercised  by  it 
if,  at  the  time,  the  same  power  could  not,  by  law,  be  exercised 
by  a  natural  person.  To  suppose  that  it  was  intended  by  this 
clause  to  enable  the  Company  to  make  any  contract,  or  to  do 
any  act  which  a  natural  person  could  make  or  do,  would  have 
been  to  abrogate  all  the  previous  limitations  of  the  powers  of 
the  Company  contained  in  the  charter.  It  is  too  clear  for  ar- 
gument that  such  is  not  the  fact. 

The  plain  and  broad  distinction  between  a  natural  and  an 
artificial  person  is,  that  whilst  the  former  may  do  any  act 
which  he  is  not  prohibited  by  law  from  doing,  the  latter  can 
do  none  which  the  charter  giving  it  existence  does  not  express- 
ly, or  by  fair  inference,  to  enable  it  to  perform  its  functions  au- 
thorize it  t6do;  and  when  it  transcends  thelimits  within  which 
it  is  confined  by  its  charter,  its  acts  are  wholly  void.  Such  is 
the  case  in  this  instance.  The  Company  had  no  power  to  lend 
its  obhgations  to  pay  money  in  future,  the  contract  therefore 
made  by  it  with  the  plaintiti'in  error,  whether  it  be  consider- 
ed a  loan  of  the  bonds  of  the  Company,  or  an  exchange  of  cre- 
dits, is  void,  and  the  security  taken  for  the  performance  of  this 
illegal  contract,  being  necessarily  void  also,  cannot  be  the 
foundation  of  any  proceeding  in  a  court  of  justice. 

Having  attained  this  conclusion,  it  is  unnecessary  to  prose- 
cute this  inquiry  further,  to  ascertain  whether  the  contract 
was  or  was  not  usurious,  as  the  result  of  the  opinion  already 
expressed  is,  that  the  decree  of  the  Chancellor  must  be  re- 
versed, and  a  decree  be  here  rendered  dismissing  the  bill. 


JANUARY  TERMf  1843.  509 


Brazier  v.  Tarver. 


BRAZIER  V.  TARVER. 

1.  When  a  suit  is  commenced  in  the  name  of  a  person  without  his  consent,  and 
carried  on  for  tiie  beneht  of  another  who  claims  an  interest,  the  plaintifT  on  the 
record  is  authorized  to  dismiss  the  suit  unless  indemnity  is  given  him  against 
the  costs,  but  the  erroneous  action  of  an  inferior  Court  in  allowing  such  a  plain- 
tiff  to  dismiss  his  suit  can  only  be  corrected  by  mandamus. 

2.  it  is  not  erroneous  however,  to  refuse  to  open  the  time  which  has  been  given  in 
such  a  case  to  furnish  the  indemnity.     After  the  time  has  expired  the  discretion 

'  of  the  Court  is  absolute  and  will  not  be  controlled. 

Whit  of  Error  to  the  Circuit  Court  of  Lowndes  bounty. 

In  the  writ  and  declaration  Brazier  is  named  as  the  plaintiff, 
but  in  the  progress  of  the  cause  he  filed  an  affidavit,  stating 
that  it  was  commenced  and  carried  on  without  his  knowledge 
or  consent,  and  he  asked  that  it  might  be  dismissed,  and  the 
attorney  of  record  required  to  give  security  for  costs. 

The  Court  then  ordered  that  theplaintitf  of  record  should  be 
indemnified  by  the  person  claiming  the  beneficial  interest,  by 
bond,  with  surety,  conditioned  to  pay  the  plaintiff  such  costs 
as  he  might  be  compelled  to  pay.  The  order,  as  entered  on 
the  minutes,  is  silent  with  respect  to  the  time  when  the  indem- 
nity should  be  given,  but  was  really  limited  to  four  months,  as 
appears  by  an  entry,  nunc  pro  tunc,  made  after  the  cause  was 
dismissed.  At  the  next  term  after  the  order  for  indemnity,  the 
suit  was  dismissed,  although  the  person  interested  then  offered 
to  give  the  requisite  security. 

The  writ  of  error  is  not  on  file,  but  the  assignment  of  error 
is  entitled  in  the  names  of  the  parties  to  the  suit,  and  the  judg- 
ment of  the  Circuit  Court  dismissing  the  cause  is  sought  to  be 
reversed,  on  the  ground  that  the  security  was  offered  within 
the  time  allowed  by  the  order  actually  entered,  and  that  it  was 
erroneous  to  enter  the  amended  order  after  the  case  was  ended. 

G.  W.  Gayle,  for  the  plaintiff  in  error. 
J.  P.  Saffold,  contra. 
72 
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GOLDTHWAITE,  J.— The  controversy  here,  is  not  be- 
tween the  plaintiff  and  defendant  to  the  case,  but  results  from 
a  desire  in  the  plaintiff  named  on  the  record,  to  dismiss  his  suit, 
which  is  opposed  by  one  claiming  to  be  entitled  to  carry  it  on 
for  his  own  benefit  in  the  other's  name. 

;  We  think  it  very  clear,  that  when  a  suit  is  once  dismissed  at 
the  instance  of  the  plaintiff  upon  the  record,  that  the  correct- 
ness of  the  proceeding  cannot  be  inquired  into,  upon  a  writ  of 
error ;  for  this  course  would  involve  the  defendant  in  a  contro- 
versy in  which  he  has  taken  no  part,  and  in  which  he  has  no 
interest. 

We  do  not  doubt  that  it  is  the  duty  of  a  Court  to  protect  the 
rights  and  interests  of  those  who  are  beneficially  interested  in 
suits  or  choses  in  action.  Such  suitors  can,  and  ought  to  be 
protected,  against  the  improper  interference  of  the  plaintiff  on 
the  record,  but  the  only  mode  to  correct  erroneous  action  in 
this  particular,  is  by  mandamus. 

\  In  the  present  case,  however,  we  think  there  was  no  obliga- 
tion cast  upon  the  Court  to  open  the  time  limited  by  the  actual 
order  entered  upon  the  minutes.  It  is  not  material  to  inquire 
by  which  order  the  person  in  interest  was  to  govern  himself. 
If  by  that  entered  on  the  minutes,  then,  no  time  being  specified, 
the  security  ought  to  have  been  given  within  a  reasonable 
time;  and  if  by  the  other,  within  four  months.  In  either  event 
the  order  was  not  complied  with,  and  although,  in  matters  of 
this  nature,  the  Court  might  very  properly  open  the  order  and 
allow  further  time,  its  discretion  is  absolute  and  will  not  be 
controlled. 

Judgment  affirmed. 
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WHITE  V.  JOY,  USE,  &c. 

1.  The  act  of  June,  1837,  inhibits  the  bearer  of  a  bond  or  note  from  suing  thereon 
in  his  own  name,  unless  he  can  deduce  a  title  to  the  same  by  indorsement ;  con. 
sequently,  where  a  note  was  payable  to  S.  L,  or  bearer,  an  action  could  not  be 
maintained  upon  it  by  J.  J.  or  bearer,  for  the  use  of  S  L. — the  same  not  appearing 
to  have  been  indorsed  to  J.  J.  or  any  one  else. 

Writ  of  Error  to  the  County  Court  of  Barbour. 

The  defendant  in  error,  for  the  use  of  Seaborn  Lewis,  decla- 
red against  the  plaintiff  in  assumpsit,  on  a  promissory  'note, 
made  by  the  latter,  and  payable  to  Seaborn  Lewis,  or  bearer. 
It  is  not  alledged  that  the  legal  interest  in  the  note  has  in  any 
manner  passed  from  the  payee,  or  become  vested  in  the  plain- 
tiff below.  A  judgment  by  default  was  rendered  against  the 
defendant  for  the  amount  of  the  note  with  interest  and  costs. 

Wiley,  for  the  plaintiff  in  error. 
Lewis  and  Tompkins,  for  the  defendant. 

COLLIER,  C.  J.—The  only  question  raised  by  the  assign- 
ment of  errors  is,  does  the  declaration  show  that  the  plaintiff  is 
entitled  to  maintain  his  action.  It  is  an  acknowledged  rule, 
applying  to  judicial  proceedings,  that  to  authorize  a  party  to 
sue  as  a  plaintiff  at  law,  he  must  show  by  the  pleadings  a  le- 
gal interest  in  himself.  Here,  the  party  for  whose  use  the  suit 
was  brought,  was  the  payee  of  the  note  sued  on,  and  for  any 
thing  appearing  upon  the  record,  had  never  made  another  per- 
son its  proprietor.  The  fact  that  it  was  made  payable  to  the 
J)eneficial  plaintiff,  or  bearer,  does  not  make  the  note  suable  in 
the  name  of  any  person  to  whom  it  may  be  transferred  by  de- 
livery. The  act  of  June,  1837,  "  To  prevent  the  institution  of 
illegal  and  oppressive  suits  in  the  United  States  Courts  in  this 
Slate,"  expressly  inhibits  such  a  mode  of  passing  the  legal  title 
in  a  bond,  note,  &c. 

It  is  insisted  for  the  defendant  in  error;  that  as  np  injury  can 
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result  to  the  plaintiff  by  sustaining  the  judgment  which  has 
been  rendered,  it  should  not  be  vacated.  It  is  certainly  true, 
that  the  test  of  error  in  many  cases  of  irregularity  is,  can  the 
party  complaining  be  prejudiced ;  but  the  present  is  not  a  case 
of  that  character.  Here  the  error  is  found  in  limine,  and 
cannot  be  cured  by  ulterior  considerations. 

The  judgment  of  the  County  Court  must  be  reversed,  and 
the  cause  may  be  remanded  if  the  defendant  in  error  de- 
sires it. 


LOCKHART  et  al  v.  McELROY. 

1.  An  execution  may  be  superseded  if  an  unjust  or  improper  use  is  attempted  to  b« 
made  of  it,  although  the  execution  be  authorized  by  the  judgment. 

S.  Where  two  judgments  exist  for  the  same  debt,  the  payment  of  one  is  a  satisfac 
tion  of  both  ;  and  the  attempt  to  coerce  the  payment  afterwards,  by  execution  is 
an  abuse  of  the  process  of  the  Court,  which  may  be  arrested  by  supersedeas. 

Error  to  the  Circuit  Court  of  Russell. 

This  proceeding  was  commenced  by  motion,  in  the  Court 
below,  by  the  defendant  in  error,  against  the  plaintiff  in  error, 
as  Coroner  of  Russell  county,  and  his  sureties,  for  failing  to 
make  the  money  on  an  execution,  which  it  was  alledged  could 
have  been  made  by  due  diligence,  upon  which  the  plaintiff  ob- 
tained a  judgment  for  the  amount  of  the  execution,  with  ten 
per  cent,  damages  thereon. 

An  execution  having  issued  thereon,  the  plaintiffs  in  error 
presented  their  petition  to  the  Judge  of  the  Circuit  Court,  al- 
ledging  in  substance  that  at  the  same  time  the  execution  was 
in  the  hands  of  the  plaintiff  in  error,  as  coroner,  an  execution 
was  also  in  the  hands  of  the  sheriff"  of  the  county,  against  the 
same  defendant,  upon  which  the  sheriff  levied  and  sold  a  suf- 
ficient amount  of  property  to  satisfy  the  execution.     That  af- 
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ter  the  judgment  rendered  against  him,  but  at  the  same  term, 
an  order  was  made  by  the  Court,  directing  the  sheriff  to  pay 
over  to  the  plaintiff  ill  execution  the  amount  due  thereon,  it 
being  the  same  for  which  judgment  had  been  rendered  against 
the  coroner,  and  that  the  amount  due  thereon  was,  in  fact,  paid 
over,  and  payment  again  insisted  on  not  by  the  plaintiff  in  ex- 
ecution but  by  an  irresponsible  individual.  The  prayer  of  the 
petition  is,  that  the  execution  be  superseded,  and  satisfaction 
of  the  judgment  entered. 

The  Judge  granted  the  petition  and  directed  a  supersedeas 
to  issue. 

At  the  return  term  of  the  supersedeas,  the  defendant  in  error 
demurred  thereto,  and  the  demurrer  was  sustained  by  the 
Court, and  judgment  rendered  against  the  plaintiffs  in  error.' 

From  this  judgment  they  prosecute  this  writ,  and  assign  for 
error  the  judgment  of  the  Court  sustaining  the  demurrer. 

GuNN  and  Belser,  for  the  plaintiffs  in  error,  cited  5  Porter, 
103;  1  Johns.  426;  15  id.  395;  2  Caines,  254;  I  Johns. 
Chan.  49. 

Heydenfeldt,  contra. 

ORMOND,  J. — At  common  law  the  writ  of  audita  querela 
was  provided  for  redress,  where  a  matter  of  discharge  had  aris- 
en after  the  judgment,  as  payment  or  release.     This  proceed- 
ing was  in  the  nature  of  a  bill  in  equity.     [1  Bac.  Ab.  307;  3 
,,B.  Com.  405.] 

:  It  has  however  gone  into  disuse  froin  the  summary  juris- 
diction exercised  by  the  common  law  Judges,  granting  relief 
on  motion,  and  staying  proceedings  during  vacation,  until  ap- 
plication can  be  made  to  the  Court  during  term  time. 

The  ground  of  this  jurisdiction  is  the  power  and  the  duty  of 
all  Courts  to  prevent  the  abuse  of  its  process,  where  an  impro- 
per or  unjust  use  is  attempted  to  be  made  of  it.  Many  statutes 
have  been  passed  in  England  regulating  the  modes  of  proceed- 
ing in  such  cases,  and  in  this  State  we  have  an  act  declaring 
that  "  The  Judges  of  the  Circuit  Courts  respectively  shall  have 
power  and  authority  in  vacation  to  supersede  any  execution 
when  it  shall  satisfactorily  appear  to  them  that  the  same  shall 
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have  improperly  issued  from  the  clerk's  office  of  any  of  the 
Circuit  Courts  "  A  bond  was  required  to  be  executed  by  the 
party  obtaining  the  supersedeas,  which  bond,  if  the  superse- 
deas was  set  aside,  had  the  force  and  eifect  of  a  judgment. 
[A ik.  Dig.- 165.]      • 

In  Fryer  v.  Austill,  [2  Stewart  120,]  this  Court  held  that  re- 
lief could  not  be  obtained  under  this  statute,  unless  the  execu- 
tion had  improvidently  issued,  where  the  proceedings  had  the 
appearance  of  fairness.  But  this  seems  too  narrow  a  view  of 
the  statute,  and  would  deprive  it  almost  entirely  of  its  benefi- 
cial effects.  To  confine  it  to  those  cases  alone,  where  the  judg- 
ment did  not  warrant  the  execution,  and  thus  leave  unprovid- 
ed for  the  almost  infinite  variety  of  cases  where  an  improper 
or  unjust  use  is  attempted  to  be  made  of  an  execution  which 
has  rightfully  issued,  and  thus  drive  the  parties  to  seek  the  ex- 
pensive aid  of  a  Court  of  Chancery,  would  seem  to  defeat  the 
very  object  the  Legislature  had  in  view.  For  it  must  be  borne 
in  mind,  that  the  Judges  did  not  derive  their  power  to  act  in 
such  cases  from  the  statute — the  whole  object  of  which  seems 
to  have  been  to  make  the  practice  more  efficient,  by  giving  to 
the  bond  executed  by  the  party  making  the  application,  the 
force  of  a  judgment,  if  he  failed  in  establishing  his  case. 

The  substance  of  the  facts  stated  in  the  petition  for  a  super- 
sedeas in  this  case  is,  that  an  execution  for  the  same  debt  was 
in  the  hands  both  ot  the  sheriff  and  coroner — that  the  sheriff 
made  the  money  on  the  execution  in  his  hands,  but  failed  to 
pay  it  over — that  a  motion  was  made  against  the  coroner  for 
failing  to  make  the  money  on  the  execution  in  his  hands,  and 
that,  on  motion,  a  judgment  was  rendered  against  him  for  the 
amount  of  the  execution  and  ten  per  cent,  damages  thereon — 
that  subsequently  the  sheriff  paid  the  debt,  yet  the  judgment 
against  the  coroner  is  attempted  to  be  enforced  by  execution 
against  him,  not  only  for  the  damages  but  also  for  the  amount 
of  the  judgment,  although  discharged  by  the  sheriff. 

As  the  payment  by  the  sheriff  was  a  discharge  of  the  judg- 
ment, it  was  in  equity  a  satisfaction  of  the  judgment  against 
the  coroner,  which  was  founded  on  it,  except  for  the  ten  per 
cent,  damages,  and  the  attempt  to  enforce  the  execution  against 
the  coroner,  and  thus  obtain  a  double  satisfaction  was  clearly 
unjust,  and  an  abuse  of  the  process  of  the  Court.    It  was  there- 
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fore  the  duty  of  the  Judge,  on  these  facts  being  properly  pre- 
sented, to  ^ant  a  supersedeas  to  so  much  of  the  execution  as 
was  issued  for  the  amount  of  the  judgment  discharged  hy  the 
sheriff,  leaving  it  in  force  for  the  damages  of  ten  per  cent.,  to 
which  the  plaintiff  was  entitled  by  his  judgment. 

The  proceeding  in  the  Circuit  Court  upon  the  return  of  the 
supersedeas,  although  not  very  regular,  must  be  considered  as 
a  motion  to  quash  the  execution,  upon  a  statement  of  facts, 
which  the  opposite  party  admitted  to  be  true. 

Thus  considered,  the  judgment  of  the  Court  is  erroneous;  it 
should  have  been,  that  the  execution  be  quashed,  except  for 
the  damages  often  percent.  The  judgment  must  therefore  be 
reversed,  and  the  cause  be  remanded,  that  the  plaintiff  may, 
if  he  thinks  proper,  controvert  the  facts  set  forth  in  the  peti- 
tion. 


BELL  v.  CROSBY  &  Co. 


1.  When  partners  sue  on  a  note  payable  to  the  firm,  proof  of  the  partnership  as 
alledged  cannot  be  required  unless  it  is  denied  by  a  plea  in  abatement. 

Writ  of  Error  to  the  Circuit  Court  of  Conecuh  county. 

This  is  an  action  of  assumpsit  on  a  promissory  note,  payable 
to  John  Crosby  &Co.  and  the  suit  was  by  John,  Joseph  C.  and 
William  Crosby,  as  co-partners,  using  the  name  of  John  Cros- 
by &  Co.  Upon  the  trial  of  the  case,  on  the  general  issue,  no 
other  evidence  than  the  note  was  given,  and  the  defendants 
insisted  the  partnership  ought  to  be  shown,  and  requested  the 
Court  so  to  instruct  the  jury.  This  was  refused  and  excepted 
to.     It  is  now  assigned  by  the  defendant  as  error. 

J.  H.  Erwin,  for  the  plaintiff  in  error,  cited  Bell  v.  Rhea, 
Conner  &  Co.  1  Ala.  Rep.  N.  S.  «3. 
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Lesslie,  for  the  defendant,  insisted  that  the  case  was  con- 
trolled by  the  act  of  1839,  [Meek's  Sup.  113,  §5,]  knd  that  the 
case  cited  by  the  plaintiff  was  a  decision  upon  a  declaration 
drawn  before  the  passage  of  the  act  referred  to. 

GOLDTHWAITE,  J.— The  fifth  section  of  the  act  of  19th 
January,  1839,  reUeves  plaintiffs  from  the  necessity  of  proving 
that  they  constitute  the  firm  as  alledged  in  ihe  declaration  un- 
less this  matter  is  directly  put  in  issue  by  plea  in  abatement. 
There  being  no  such  plea  in  this  case,  the  refusal  of  the  Circuit 
Court  to  give  the  charge  requested  was  correct. 

The  case  of  Bell  v.  Rhea,  Conner  &  Co.  [1  Ala.  Rep.  N.  S. 
83,]  is  not  a  decision  upon  this  statute,  for  the  pleadings  in  that 
suit  were  previous  to  its  enactment,  and  therefore  controlled 
by  the  law  as  it  formerly  stood.  The  report  of  the  case  omits 
the  date  of  the  writ  and  this  omission  has  probably  induced  the 
mistake  of  the  plaintiti's  counsel. 

Let  the  judgment  be  affirmed. 


'^  Doe  ex  dem  MILLER  v.  CULLUM. 

1.  Where  a  map  is  referred  to  in  a  grant  or  deed,  as  indicating  what  is  intended  to 
be  conveyed,  it  is  considered  as  a  part  of  the  conveyance,  and  may  be  referred  to 
for  the  purpose  of  aiding  in  the  identification  of  the  land,  showing  its  form,  loca- 
lion,  &c. 

2.  Whether  a  monument,  or  boundary  referred  to  in  a  conveyance,  is  identical  with 
that  found  upon  the  ground,  and  which  is  supposed  to  answer  to  it  is,  when  dis- 
puted, a  question  of  fact  for  the  jury. 

3.  It  cannot  be  assumed  as  a  legal  conclusion,  because  a  plot  accompanying  a  sur* 
vey,  and  which  traces  its  lines,  seems  to  indicate  the  point  of  beginning  to  be  at 
or  near  the  mouih  of  a  branch  running  into  a  navigable  stream,  that,  therefore, 
the  mouth  of  the  branch  shall  ever  after  be  regarded  as  the  starting  point  in  ad- 
measuring the  land,  or  ascertaining  its  location. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile.  -,  » 
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This  was  an  action  of  ejectment  against  the  plaintiff  in  error 
to  recover  the  possession  of  a  tract  of  land  situate  in  the  city 
of  Mobile,  and  described  in  his  declaration  as  follows,  viz: — 
Beginning  at  a  point  in  the  connty  of  Mobile,  on  the  sectional 
line  between  section  number  twenty-seven  and  thirty-four, 
and  twenty-six  and  thirty-five,  township  number  four,  south, 
range  nntnber  one,  west,  and  distant  eight  chains  and  thirty- 
nine  links  north  from  the  corner  post  of  said  section,  thence 
south  eighty  two  degrees  east,  the  distance  of  thirty-one  chains 
to  the  u)oiith  ofa  bayou  on  Mobile  bay,  opposite  the  house 
called  the  Pavillion,  thence  northerly  at  right  angles  with  said 
last  mentioned  line  five  hundred  feet,  thence  north  eighty-two 
degrees  west,  to  the  sectional  line  running  between  sections 
twenty-seven  and  thirty-four,  and  twenty-six  and  thirty-five, 
thence  on  said  line  to  the  place  of  beginning. 

The  cause  was  trieJ  on  the  plea  of  not  guilty,  and  a  verdict 
being  found  for  the  defendant,  a  judgment  was  rendered  ac- 
cordingly. 

On  the  trial  the  plaintiff  gave  in  evidence  a  concession  for 
the  land  In  question,  made  by  the  intendant,  &c.  of  Florida,  in 
18©7,'with  a  plot  thereto  attached,  the  configuration  of  which, 
so  far  as  material  is  here  shown. 


He  also  proved  the  confirmation  of  the  concession  by  the 
United  States,  and  adduced  a  certificate  of  survey  and  patent 
certificate  for  \he  same.  Further^  he  "  gave  in  evidence  con- 
veyances from  the  Spanish  grantees  to  himself  for  land  at  the 
south-  side  of  sai  i  tract,  and  proved  that  he  was  in  possession 
of  the  land  sued  for,  till  about  1835  or  6,  when  persons  under 
whom  the  defendant  claimed,  look  possession"  of  the  same. 
73 
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The  plaintiff  claimed  that  his  southern  boundary  was  a 
line  commencing  at  the  mouth  of  a  branch,  at  the  edge  of  the 
bay,  as  shown  by  the  plot. 

The  defendant  claimed,  that  the  boundary  was  at  a  point  - 
about  three  chains  or  more  north-east  from  the  mouth,  and  in- 
troduced proof  that  there  was  a  pine  and  laurel  at  a  place  cor- 
responding with  the  point  marked  B.,  and  that  by  measuring 
one  hundred  and  fifty  perches  from  B.,  at  right  angles  with  the 
north  boundary  of  the  tract,  it  reached  the  bay  at  the  place 
contended  for  by  him ;  and  that  there  were  marks  on  trees  to 
be  found  at  that  place,  and  a  line  marked  on  trees  running  west 
from  that  point. 

The  plaintiff  proved  that  a  line  running  north  from  the  mouth 
of  the  branch  was  marked  on  the  trees,  and  offered  proof  that 
this  was  the  true  line  of  the  Spanish  and  American  surveys. 

The  plaintiff  prayed  the  Court  to  charge  the  jury  as  follows, 
viz:  "  That  the  survey  of  the  land  commenced  at  a  point  mark- 
ed A.  on  the  plot,  and  that  the  point  at  the  mouth  of  the  branch 
must  govern — that  it  was  not  competent  to  commence  at  the 
point  B.  and  measure  the  distance  to  the  bay  to  ascertain  the 
starting  point,  if  it  indicated  a  place  different  from  the  point 
A.  at  the  mouth  of  the  branch;  that  they  could  not  disregard 
the  mouth  of  the  branch  ets  a  Parting  point  in  the  survey,  to 
find  where  the  true  line  started  from ;  and  that  the  point  A.  at 
the  mouth  of  the  branch  controlled  the  survey,  and  could  not 
be  departed  from."  The  Court  declined  to  give  the  charge  as 
requested,  and  instructed  the  jury  that  this  was  a  question  of 
boundary  merely,  and  the  title  of  the  plaintiff  not  being  dispu- 
ted, it  was  only  necessary  that  the  premises  sued  for  should  be 
covered  by  the  patent  under  which  he  claimed.  The  first  con- 
sideration for  them  was, to  ascertain  from  the  evidence  the  lines 
of  the  plaintiff,  as  they  were  run  and  marked  on  the  ground; 
if  these  lines  could  be  ascertained,  the  land  within  them  was 
the  plaintiffs,  and  no  more,  without  regard  to  their  beginning 
or  conclusion,  or  the  quantity  of  land.  But  if  they  could  not 
ascertain  the  lines  as  they  were  originally  run  and  marked  up- 
on the  ground,  then  they  must  find  the  beginning,  and  run  out 
the  plaintiff's  land  according  to  courses  and  distances  mention- 
ed in  the  grant;  that  the  letter  A.  as  marked  on  the  map  of  the 
Spanish  grant  was  contemplated  as  its  beginning,  but  whether 
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the  letter  A.  was  placed  at  the  month  of  the  branch  or  not,  was 
a  question  of  fact  for  their  determination.  To  all  which  the 
plaintiff  excepted,  &c. 

The  plot  is  referred  to  in  the  report  of  the  Surveyor  General 
of  West  Florida,  which  accompanies  the  concession,  and  is  ex- 
planatory thereof.  But  ihe  exact  location  of  the  land  is  not 
stated,  or  so  described  on  the  plot  as  to  show  whether  the 
southeastern  corner,  represented  by  A.  is  located  at  the  mouth 
of  the  branch,  or  a  few  chains  north-east  of  that  point.  Though 
the  length  of  the  lines  is  shown,  and  it  is  stated  that  the  point 
B.  was  attained  by  "course  and  direction  found  and  taken  from 
the  point  A." 

The  survey  made  under  an  order  from  the  Survpyor  of  the 
United  States  land  for  this  Slate,  describes  the  south-east  cor- 
ner as  the  starting  point,  and  locates  that  corner  forty  links  east 
of  the  mouth  of  a  bayou,  indicated  by  the  grant. 

Stewart,  for  plaintiff  in  error.  The  Spanish  and  Ameri- 
can surveys  are  identical.  Each  commence  on  the  bay  at  the 
mouth  of  a  branch.  The  Spanish  survey  evidences  this  by 
the  plot  where  the  branch  is  traced  and  the  letter  A.  affixed, 
which  is  recognized  in  the  grant  as  the  point  from  which  cour- 
ses and  distances  are  computed.  The  American  survey  des- 
cribes the  branch  as  the  starting  point,  and  from  thence  the^ 
courses  and  the  distances  are  to  be  ascertained. 

The  proof  shows  that  there  was  such  a  branch  as  the  plot  indi- 
cates; also,  that  there  was  a  Une  running  back  from  its  mouth. 
Evidence  was  ofiered  to  identify  this  as  the  line  of  the  Spanish 
and  American  surveys,  and  the  contest  was  as  to  the  south- 
ern boundary  of  the  tract. 

The  ascertainment  of  the  south  east  corner  of  the  land  em- 
braced by  the  concession,  is  not  a  question  of  fact.  The  recital 
in  the  Spanisli  and  American  surveys  determine  that  it  is  the 
mouth  of  the  branch,  and  this  determination  is  not  the  less  con- 
clusive because  marks  are  found  on  trees  corresponding  with 
the  assumed  corner  of  the  defendant.  [6  Mass.  Hep.  Ib3;  S 
Wend.  Rep.  183.] 

The  evidences  of  title  do  not  identify  with  exactness  the  laud 
but  refer  to  plots  and  surveys  as  showing  the  form,  courses, 
distances  and  confines,  "  natural  and  artificial."    These  are 
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thus  made  a  pare  of  t!ie  title,  [Hagaii  v.  Campbell  &  Cleave- 
land,  8  Porter's  Rep.  2S-9,  31;  17  Mass.  Rep.  211;  4  Wheat. 
Rep.  445.]  The  line  assumed  by  the  defendant  does  not  ap- 
pear to  appertain  to  any  survey,  and  catmot  prevail  against 
that,  which  the  United  States  has  recognized  as  the  true  one. 

The  commencen)ent  of  a  survey  controls  the  other  parts  of 
it.  [8  Wend.  Rep.  183.]  Natural  boundary  controls  course 
and  distance.  [4  Wheat.  Rep  447;  Hardin's  Rep.  369;  2 
Mass.  Rep.  380.]  The  mouth  of  a  creek  overrules  marked 
trees,  because  it  is  more  stable,  and  cannot  be  falsified  as  trees 
may.     [6  Cow.  Rep.  717.] 

To  ascertain  the  south  line,  it  was  not  permissible  to  begin 
the  survey  at  B.  and  run  south,  for  the  survey  begins  and  clo- 
ses at  A.  [5  Hammonds  Rep.  534.]  Nor  was  it  correct  to 
run  the  eastern  line  the  exact  length  indicated  by  the  plot,  it 
should  be  continued  until  the  natural  object  called  for  was 
reached.     [5  Pick.  Rep.  135.] 

The  United  Slates  survey  is  evidence  of  the  lines,  as  run  on 
the  ground,  and  must  be  so  regarded;  if  it  is  in  conflict  with 
the  Spanish,  the  latter  must  yield,  or  the  grantee  would  be  au- 
thorized to  claim  under  both  titles. 

The  question  of  boundary  is  not  one  exclusively  of  fact,  but 
is  a  mixed  question  of  law  and  fact.  The  instructions  asked 
were  proper,  considering  the  nature  of  the  evidence,and  should 
have  been  given. 

The  counsel  for  the  plaintiff  also  cited  I  Mete.  &  Perk.  Dig. 
Title  Boundaries,  §15,  36,  60,  61,  63,  66,67,  70,  76,  87,89,90, 
99,  104,  105, 106. 

Campbell,  for  the  defendant.  The  authorities  all  seem  to 
establish  that  the  decision  of  the  Circuit  Judge  is  correct.  The 
line  surveyed  and  marked  on  the  grourrd  is  the  original  line, 
made  and  understood  by  the  parties  to  the  grant ;  the  map  is 
only  to  afford  evidence  of  it  in  case  of  the  decay  of  the  monu- 
ments. [17  Johns.  Rtp.  29;  16  id.  257;  7  Wheat.  Rep,  7;  1 
Peters  C.  C.  Rep.  496 ;  3  Peters  Rep.  96  ;  see  also  1  Mete, 
and  Perk.  Dig.  Title  Boundaries,  where  the  cases  are  col- 
lected. 
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COLLIER,  C.  J. — The  question  arising  upon  the  pruyer  of 
the  plaiutitf  for  instructions  to  the  jury  is,  whether  the  tnouth 
of  the  branch  traced  on  the  map,  whicfi  accompanies  the  Span- 
ish and  American  surveys  in  question,  isihe  true  point  of  be- 
ginning, in  order  to  ascertain  the  precise  tract  of  land  embrac- 
ed by  them. 

It  is  true,  that  where  a  map  is  referred  to  in  a  grant  or  deed 
as  indicating  what  is  in'enc'ed  to  be  conveyed,  it  is  regarded 
as  a  part  of  the  conveyance,  and  may  be  referred  to  for  the 
purpose  of  aiding  in  the  identification  of  the  land,  showing  its 
form,  location,  &c.  Yet  it  can  rarely,  if  ever,  happen  that  it 
will  be  drawn  with  so  much  exactness  as  to  show,  without  the 
aid  of  parol  proof,  at  what  precise  point  corners  and  lines  are 
placed  and  marked.  The  identical  monument  or  boundary 
referred  to  in  a  conveyance,  is  always  subject  to  parol  evi- 
dence; and  wrien  disputed,  it  must  be  left  to  a  jury  to  say 
which  was  intended.  [Ciaremont  v.  Carlton,  2  N.  Hatnp,  373; 
Blake  v.  Doheriy,  5  Wheat.  Rep.  359;  Linscott  v.  Fernald,  5 
Greenl.  Rep.  496;  Wing  v.  Burgis,  13  Maine  Rep.  Ill;  Wa- 
terman v.  Johnson,  13  Pick  Rep.  267.]  In  the  last  case  cited 
the  deed  described  land  as  bounded  on  a  pond,  designated  by 
name;  it  appeared  that  it  was  a  natural  pond,  which  was  rais- 
ed more  or  less  at  ditterent  times,  by  means  of  a  dam  existing 
and  in  use  at  the  time  of  the  conveyance,  so  that  there  was  a 
latent  ambiguity.  The  Court  held,  that  parol  evidence  was 
admissible  to  show,  that  a  certain  line  was  agreed  on,  and 
understood  at  the  time  of  the  conveyance  as  the  boundary  of 
the  pond. 

It  has  been  held,  that  natural  or  artificial  monuments  control 
the  plan  of  survey  referred  to  in  a  deed,  [Esmond  v.  Tarbox,  7 
Greenl.  Rep.  61 ;]  and  they  also  as  a  general  rule  are  consider- 
ed to  furnish  more  certain  means  of  discovering  the  land  con- 
veyed than  courses  and  distances.  [Davis  v.  Rainsford,  17 
Mass.  Rep.  207;  Wendell  v.  The  People,  8  Wend.  Rep.  183 ; 
Preston's  Heirs  v.  Bowmar,  6  Wheat.  Rep.  580.J  In  Jackson 
V.  Moore,  [6  Cowen's  Rep.  717,]  the  Court  say,  "What  is 
most  material  and  most  certain  in  a  description,  shall  prevail 
over  that  which  is  less  material  and  less  certain.  Thus, 
course  and  distance  shall  yield  to  natural  and  ascertained  ob- 
jects; as  a  river,  a  stream,  a  spring  or  a  marked  tree."     [1 
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Cow.  Rep.  612;  5  Cow.  Rep.  371;  7  Wheat  Rep.  10.]  But 
this  rule  is  not  without  its  exceptions,  these  are  to  be  ascetaiti- 
ed  by  a  reference  to  the  reason  or  principle  of  the  rule  itself. 
Rarione  cessante,  ipsa  lex  cessat.  Thus,  where  by  giving  to 
monutnents  a  controlling  influence,  absurd  consequences  would 
ensue,  or  where  it  is  obvious  that  courses  and  distances  fur- 
nish the  most  certain  guide  to  the  location  and  quantity  of  the 
land,  the  latter  should  be  followed.  [Davis  at  al  v.  Rainsford, 
17  Mass.  Rep.  210;  Chinoweth  et  al  v.  Haskell's  lessee  et  al, 
3  Peters  Rep.  92.] 

In  Jackson  v.  Wilkinson.  [17  Johns.  Rep.  156,]  it  was  de- 
termined, that  where  the  place  of  beginnmg  a  survey  is  fixed 
and  certain,  the  line  must  be  run  from  that  point,  according  to 
the  courses  and  distances,  in  order  to  ascertain  the  precise  po- 
sition of  a  tract  of  land.  [See  also  Wendell  v.  The  People,  8 
W^end.  Rep   183.] 

When  a  line  is  actually  run,  it  is  said  that  it  will,  as  traced, 
constitute  the  true  boundary.  "  But  whether  the  line  was 
ever  actually  run  or  marked,  and  if  it  were  so  designated, 
whe't'e  it  was,  are  not  deductions  of  law  or  matters  of  construc- 
tion, but  are  facts  to  be  ascertained  and  settled  by  a  jury, 
and  a  Court  should  not,  by  construction,  fix  the  line,  if  there 
be  any  proof  whatever  tending  legitimately  to  show,  that  it 
was  actually  run,  and  where."  [Dimmitt  v.  Loshbrook,  2 
Dana's  Rep.  1.] 

The  charge  prayed  assumed  as  a  legal  conclusion  that  the 
letter  A.  as  marked  on  the  map,  was  intended  to  designate  the 
mouth  of  the  branch,  from  the  fact  that  they  seemed  to  be  pla- 
ced at  the  same  point.  None  of  the  papers  made  by  the  Span- 
ish authorities  for  the  purpose  of  conferring  a  title  on  the  gran- 
tees, make  any  reference  in  terms  to  the  branch;  they  speak  of 
the  Bay  of  Mobile  being  the  eastern  boundary  of  the  tract,  re- 
fer to  the  map,  and  A.  as  the  point  where  the  survey  begins. 
Now  it  seems  to  us  that  it  would  be  a  most  unwarrantable  as- 
sumption, to  hold  that  the  place  intended  by  A.  is  identical 
with  the  mouth  of  the  branch,  merely  because  of  their  appa- 
rent proximity  upon  paper.  But  suppose  the  Spanish  conces- 
sion in  totideni  verbishd^A  recognized  the  mouth  of  the  branch, 
as  the  north-east  corner  of  the  tract  at  the  time  it  was  surveyed 
■would  it  not  be  admissible  to  show,  that  owing  to  alluvial  de- 
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posits  and  other  causes,  the  locality  had  been  changed,  so  as 
by  an  adherence  to  it,  greatly  to  increase  or  diminish  the  quan- 
tity which  passed  by  the  grant,  or  to  change  the  form  of  the 
plot?  Would  that  point  still  control  the  survey,  as  the  place  of 
beginning?  We  should  incline  to  the  opinion,  that  it  would 
under  such  circumstances  be  allowable  to  show,  the  precise 
point  on  the  bay  intended  as  the  corner,  though  the  natural  ob- 
ject designated  had  been  gradually  removed  by  natural  causes. 
The  branch  is  doubtless  an  inconsiderable  body  of  water  to 
which  no  riparian  privileges  are  attached,  and  by  the  mere 
shifting  of  its  bed  or  mouth  cannot  be  allowed  to  subtract  from, 
or  add  to,  the  soil  of  contiguous  proprietors. 

The  plaintiff's  counsel  is  mistaken  in  supposing  that  the  sur- 
vey made  under  the  authority  of  the  United  States,  places  the 
north  east  corner  at  the  mouth  of  the  branch.  It  is  expressly 
stated  in  the  return  made  to  the  surveyor,  and  approved  by 
him,  that  that  corner  is  "  forty  links  east  of  the  mouth  of  a 
bayou,  as  indicated  by  the  grant,"  &c. 

The  prayer  of  the  plamtiff,  as  the  case  is  presented  by  the 
bill  of  exceptions,  appears  to  have  been  for  an  entire  charge, 
though  it  embraces  several  distinct  propositions;  and  as  it  mis- 
took the  law  in  one  very  important  particular,  it  was  not  error 
to  overrule  it  in  toto.  To  escape  the  consequences  of  a  sweep- 
ing decision  against  him,  it  is  most  advisable  for  counsel  to 
move  instructions  upon  each  point  separately ;  the  Court  is  not 
bound  to  distinguish  what  is  proper  from  what  is  improper. 
This  point  has  been  repeatedly  adjudged,  both  by  this  and 
other  Courts. 

The  charge  given  laid  down  the  law  correctly.  It  assumes 
what  the  facts  show  to  be  true,  that  the  controversy  was  in  re- 
lation to  boundaries,  and  that  the  jury  were  to  inquire  whether 
the  land  in  controversy  was  covered  by  the  grant  and  patent  cer- 
tificate which  were  given  in  evidence.  That  they  should,  if 
practicable,  ascertain  from  the  evidence  the  lines  of  the  land 
covered  by  the  plaintiff's  claim,  as  they  were  run  and  marked 
on  the  ground  ;  if  these  could  be  ascertained,  the  land  wiihin 
them  was  the  plaintiff's  wuhout  regard  to  quantity  or  the  be- 
ginning or  conclusion  of  the  lines.  But  if  the  lines  could  not 
be  ascertained  as  originally  run  and  marked,  then  they  must 
find  the  beginning,  and  run  out  the  land  according  to  courses 
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and  distances  mentioned  in  the  grant.  That  the  letter  A.  mar- 
ked on  the  map  accompanying  the  grant,  indicated  the  place  of 
beginning;  whether  that  was  at  the  mouth  of  the  branch  or  not, 
was  a  question  of  fact  for  the  determination  of  the  jury.  That 
this  charge  is  unexceptionable,  it  is  only  necessary  to  refer  to 
the  law  as  we  have  stated  it  from  the  books  cited. 

From  the  view  taken  it  results  that   the  judgment  of  the 
Circuit  Court  is  free  from  error,  and  it  is  consequently  affirmed. 


BROCK  ET  AL  V.  YONGUE  et  al. 

1.  A  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title,  and  if 
that  is  not  sufficieni  to  enable  hiin  to  maintain  the  action,  it  is  unimportant  what 
the  title  of  the  defendiint  is. 

2.  When  the  plaintiff  in  ejectment  claims  by  a  sale  under  execution,  it  is  not  ne. 
cessory  that  he  should  deduce  a  regular  chain  of  liile  subsisting  in  the  defendant 
in  execution  ;  it  is  siifHciem  if  he  shows  a  legal  title  in  the  defendant  at  the  time 
of  the  rendition  of  the  judgment. 

3.  The  rule  that  this  Court  will  not  reverse  a  judgment  though  the  Court  below 
may  have  erred  in  its  charge  to  the  jury,  where  it  is  clear  from  the  entire  record 
that  the  plaintiff  cannot  recover,  is  confined  to  those  cases  where  the  matter  re- 
lied  on  tu  affirm  the  judgment,  notwithstanding  the  error  of  the  Court,  is  uncun- 
troverted. 

Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  of  trespass  to  try  title  by  the  plaintiffs 
against  the  defendant  Yongue,  Joseph  H.  and  Jacob  T.  Brad- 
ford, being  admitted  to  be  the  landlords  of  tl)e  defendant  were 
permitted  to  defend  for,  and  with  him  as  tenant  in  possession 
and  hairing  pleaded  not  guilty  a  verdict  was  found  in  their  fa- 
vor, on  which  the  Conn  rendered  judgement. 

A  bill  of  exceptions  taken  at  the  instance  of  the  plaintiffs  in 
error  discloses  that  it  was  proved,  on  the  trial  that  a  judge- 
ment was  obtained  by  Loney  W.  Madison,  and  Edmund  F. 
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Lattimore,  against  David  Conner  in  the  Circuit  Court  of  Talla- 
dega for  eight  hundred  and  eight  dollars.  That  an  execution 
issued  in  June,  183S,  was  returned  not  satisfied,  and  that  an 
alias  and  pluries  were  also  issued  and  returned  in  the  same 
manner.  That  on  the  6th  July,  1840,  an  alias  pluries  issued 
and  was  levied  by  the  sheriff  on  certain  lands,  being  the  same 
sued  for  in  this  action,  as  the  property  of  Conner,  the  defen- 
dant in  execution,  which  after  due  advertisement  were  sold 
by  the  sheriff  to  the  plaintiffs  for  thirty-five  dollars,  and  a  deed 
executed  by  him  to  them  therefor. 

It  was  further  proved  that  a  writ  of  error  bond  was  execut- 
ed by  Conner,  the  defendant  in  execution,  with  surety  in  Sep- 
tember, 1838,  the  cause  taken  to  the  Supreme  Court,  and  the 
judgment  affirmed  at  the  February  term,  1839.  That  a  certifi- 
cate of  affirmance  was  issued  by  the  Clerk  of  the  Supreme 
Court  on  the  15th  June,  1841,  and  was  received  by  the  Clerk 
of  the  Circuit  Court  shortly  after.  The  Clerk's  cost  and  Coun- 
ty tax  had  been  paid,  as  appeared  by  an  entry  on  the  execu- 
tion docket,  but  whether  before  or  after  the  execution  issued 
on  which  the  sale  was  made,  the  Clerk  did  not  know. 

The  Clerk  testified  that  the  execution  which  issued  anterior 
to  the  one  on  which  the  property  was  sold  had  been  superseded 
by  a  writ  oi  extov, coram  vobis,  having  issued  before  any  cer- 
tificate of  affirmance  from  the  Supreme  Court  was  sent  to 
him. 

It  further  appeared  that  neither  the  original  bond  executed 
by  Conner  for  the  writ  of  error,  nor  a  copy  thereof  was  on  file 
in  the  Clerk's  office,  but  that  the  original  was  sent  with  the  re- 
cord to  the  Clerk  of  the  Supreme  Court,  and  that  executions 
were  regularly  issued  on  the  judgment,  as  if  no  writ  of  error 
had  been  taken. 

It  was  also  proved  that  one  Walker  was  liable  for  the  same 
debt  on  which  the  judgment  against  Conner  was  founded. 
That  a  judgment  was  obtained  against  him  and  fully  discharg- 
ed by  payment  to  the  plaintiff  before  the  execution  on  which 
the  land  was  sold  was  issued,  but  no  satisfaction  had  been  en- 
tered on  the  judgment  against  Conner,  although  it  was  entirely 
satisfied  except  the  costs. 

It  was  also  proved  that  at  the  rendition  of  the  judgment  and 
issuance  of  the  first  execution,  Couiicr  was  iu  possessiou  of  th© 
74 
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land  sued  for — that  after  the  issuance  of  the  first  execution, 
Conner  conveyed  the  land  to  one  Wyche,  in  trust  to  secure  one 
Hall  as  surety  of  Conner — that  afterwards  Conner  and  Hall 
united  in  a  conveyance  of  the  and  to  the  Bradfords,  who  subse- 
quently sold  the  same  to  the  defendant.  Yongue  executed  to 
him  a  bond  for  title,  and  put  him  in  possession,  who  vouched 
the  Bradfords  to  defend  his  title. 

Upon  this  testimony  the  plaintiff  moved  the  Court  to  charge 
the  jury — 

1.  That  if  they  believed  the  defendants  had  no  other  title  to 
the  lands  sued  for  than  that  acquired  by  virtue  of  the  deed  of 
trust,  and  by  virtue  of  conveyances  made  by  the  defendant  in 
execution  since  the  rendition  of  judgment,  and  since  the  issu- 
ance of  the  first  execution  thereon,  they  should  find  for  the 
plaintiffs. 

2.  That  the  defendants  were  estopped  from  denying  that 
Conner  had  title.  That  to  entitle  the  plaintiffs  to  recover,  it 
was  only  incumbent  on  them  to  show  the  judgment,  execution 
and  sheriff's  deed.  Which  charge  the  Court  refused  to  give, 
and  instead  thereof,  charged,  that  if  the  plaintiff  had  not  shown 
title  to  be  in  Conner  at  the  rendition  of  the  judgment,  or  issu- 
ance and  levy  of  an  execution,  by  a  regular  chain  of  title  from 
the  government  of  the  United  States  down  to  Conner,  they 
should  find  for  the  defendants.  To  the  refusal  to  charge  and 
to  the  charge  as  given  the  plaintiffs  excepted,and  now  assign  for 
error. 

S.  F.  Rice,  for  plaintiff  in  error,  insisted  that  the  charge  mo- 
ved for  should  have  been  given.  That  there  was  no  necessity 
to  prove  the  title  of  Conner,  the  defendant  in  execution,  at  the 
rendition  of  judgment,  because  the  defendants  in  this  suit,  as 
well  as  the  plaintiffs,  claim  through  Conner.  He  cited  12th 
Johns.  Rep.  213;  3  Wash.  C.  C.  R.  546;  10  Johns.  291  ;  7  id. 
186,277;  4  id.  202,  16  ;  10  Wheat.  223 ;  1  Caine's,  444  ;  2  id. 
215;  3  id.  188;  4  Cowan,  599;  7  id.  637;  9  id.  233;  8  Wen. 
620;  13  Johns.  Rep.  97;  14  id.  224.  He  argued  that  this 
was  the  only  question  presented  on  the  record,  and  that  no 
point  was  presented  as  to  the  fact  that  the  execution  was  su- 
perseded by  a  writ  of  error  bond,  at  the  time  the  sale  was 
made. 
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CHiLTONandSiLAsPARsoNs,contra,contended  that  conceding 
the  argument  of  the  opposite  counsel  to  be  generally  true,  that 
it  did  not  appear  in  this  case  that  the  deed  of  trust  to  secure 
Hall  and  the  conveyance  by  Hall  and  the  defendant  in  execu- 
tion to  the  Bradfords,  had  been  delivered  or  accepted  by  them, 
or  that  they  relied  on  those  deeds  for  title  to  the  premises;  and 
cited  20  Johns.  184;  3  Philips  Ev.  1283;  1  Johns  Cases,  114; 
10  Mass.  456;  12  id.  461;  3  N.  Hamp.  304.  And  if  mista- 
ken in  that  view,  that  the  charge  was  correct,  because  the  lien 
of  the  judgment  was  destroyed  by  the  execution  of  the  bond 
for  a  writ  of  error. 

ORMOND,  J. — This  was  an  action  of  trespass  to  try  title. 
The  plaintiff  claimed  under  a  sale  by  execution.  It  is  very 
certain  that  the  plaintiff  in  ejectment  must  recover  by  the 
strength  of  his  own  title ;  if  that  is  not  sufficient  to  enable  him 
to  maintain  the  action,  it  is  a  matter  of  profound  indifference 
to  him  what  the  title  of  the  tenant  in  possession  is.  The 
charges  moved  for,  therefore,  which  are  based  on  the  suppos- 
ed insufficiency  of  the  title  of  the  defendant,  were  properly  re- 
fused. 

In  the  charge  given,  however,  the  Court  erred.  The  sub- 
stance of  the  charge  is,  that  the  plaintiff  was  bound  to  shew  a 
regular  chain  of  title  from  the  United  States  down  to  the  de- 
fendant in  execution,  at  the  time  of  the  rendition  of  the  judg- 
ment. As  it  respects  the  title  of  the  defendant  in  execution  it 
was  only  necessary  to  show  that  it  was  a  legal  title,  subsisting 
in  the  defendant  at  the  rendition  of  the  judgment.  Such  as  it 
was,  it  passed  to  the  purchaser  by  the  sale  under  the  exe- 
cution. 

It  is,  however,  insisted  that  this  Court  will  not  reverse  be- 
cause it  appears  from  the  record  that  the  judgment  under 
which  the  plaintiff  derives  his  title  had  lost  its  lien  by  a  writ  of 
error  having  been  sued  out  and  a  bond  given  to  supersede  the 
execution,  and  that  the  defendant's  title  accrued  while  the  writ 
of  error  was  pending,  and  before  the  affirmance  of  the  judg- 
ment. 

It  is  true  that  this  Court  will  not  reverse  a  judgment,  though 
the  Court  may  have  erred  in  its  charge,  where  it  is  clear  from 
the  entire  record  that  the  plaintiff  never  can  recover,  and  such 
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would  be  the  consequence  of  the  facts  here  supposed,  as  was 
held  by  this  Court  in  the  case  of  Campbell  v.  Spence,  at  the 
present  term.  It  appears,  however,  that  there  was  some  con- 
troversy about  the  bond  executed  to  obtain  a  supersedeas,  and 
without  intending  to  intimate  that  the  fact  that  the  bond  was 
taken  by  a  deputy  clerk,  or  sent  to  this  Court  with  the  record, 
would  vary  the  case,  it  is  sufficient  that  these  questions  are 
contested,  to  prevent  the  application  of  the  rule  above  stated. 
A  proper  case  for  its  application  would  be  one  where  the  mat- 
ter relied  on  to  affirm  the  judgment,  the  error  of  the  Court  not- 
withstanding, was  uncontroverted. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


EDGAR  V.  COOK,  Adm'r. 

1.  A  clause  in  partnership  articles,  by  which  the  partners  agree  that  the  partner- 
ship shall  continue  for  a  specified  time,  notwithstanding  the  death  of  one  or 
more  of  the  partners,  has  not  ihe  effect,  even  when  considered  in  connection 
with  the  act  of  1839,  [Meek's  Sup.  181,]  to  render  the  administrator  of  the  es- 
tate of  a  deceased  partner  liable  at  law  upon  a  contract  made  by  the  surviving 
partners. 

Writ  of  Error  to  the  Circuit  Court  of  Wilcox  county. 

This  is  an  action  of  assumpsit  against  Cook,  as  the  adminis- 
trator de  bonis  non  of  Jesse  W.  Norwood,  deceased,  on  seve- 
ral notes  described  in  the  declaration,  as  made  by  the  firm  of 
Garrison,  Ryan  &  Co.  of  which  firm  Norwood  is  averred  to 
liave  been  a  member. 

An  agreed  case  was  made  between  the  parties,  which  de- 
clares these  facts : 

In  February,  1837,  Jesse  W.  Norwood,  William  C.  Garri- 
son and  Joseph  S.  Ryan,  entered  intoco  partnership,  under  the 
firm  name  of  Garrison,  Ryan  &  Co.  for  the  purpose  of  mer- 
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chandizing,  at  Prairie  Bluff,  Alabama.  By  the  articles  of 
agreement  between  these  parties,  it  was  stipulated  that  the 
partnership  should  continue  for  the  term  of  five  years,  and  this 
notwithstanding  the  death  of  either  partner.  Norwood  was  to 
put  in  the  business  eleven  thousand  dollars,  and  the  others 
contributed  nothing  except  their  personal  services.  The  pro- 
fits at  the  end  of  the  term,  after  paying  Norwood  the  sum  ad- 
vanced by  him,  were  to  be  equally  divided  between  the  part- 
ners or  their  personal  representatives. 

Norwood  died  on  the  29th  July,  1837,  and  in  the  fall  of  the 
same  year  Garrison  purchased,  in  New  York,  the  goods  for 
which  the  notes  were  given,  for  the  firm,  and  signed  with  its 
name.  The  goods  were  purchased  and  the  notes  dated  9th 
September,  1837.  Garrison,  when  he  purchased  the  goods, 
disclosed  the  fact  of  Norwood's  death,  and  showed  the  articles 
of  partnership.  Before  this  period  the  firm  had  transacted  no 
business,  Acept  to  purchase  a  Tot  and  build  a  store  house. 

Administration  was  granted  on  Norwood's  estate  the  29th 
August,  1837,  to  the  defendant,  Daniel  Cook,  C.  M.  Pegues, 
A.  M.  Norwood,  and  Joseph  S.  Ryan.  These  afterwards  re- 
signed, and  letters  of  administration,  on  the  20th  day  of  No- 
vember, 1837,  were  granted  to  Cook  alone. 

On  the  25th  of  January,  1838,  Garrison,  Ryan  and  Cook,  the 
administrator,  made  an  agreement  in  writing,  under  seal,  recit- 
ing the  substance  of  the  articles  of  partnership  and  agreeing 
that  the  same  should  that  day  be  dissolved.  At  the  same  time 
another  agreement,  under  seal,  was  executed  by  them,  and  by 
its  terms  Garrison  and  Ryan  alone  were  authorized  to  collect 
the  debts  due  the  firm.  On  the  same  day  Garrison  and  Ryan 
executed  a  bond,  with  security,  to  Cook,  as  administrator,  to 
pay  all  the  debts  of  Garrison,  Ryan  &  Co.,  and  Cook  executed 
to  Garrison  and  Ryan  his  bond,  whereby  he  acknowledged  to 
have  received  from  them  the  capital  invested  by  Norwood, 
and  obliging  himself  to  save  them  harmless  from  all  claims  by 
the  administrator  or  distributees  of  Norwood,  for  the  money 
advanced  and  for  the  profits  of  the  concern. 

The  business  of  the  firm,  under  the  name  of  Garrison,  Ryan 
&  Co.  continued  up  to  the  25th  January,  1838,  in  pursuance  of 
the  articles  of  partnership,  and  then  it  was  dissolved  by  the 
agreement  of  the  survivors  and  Cook,  the  administrator. 
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The  Circuit  Court  gave  judgment  in  favor  of  the  defendant, 
and  this  is  now  assigned  as  error. 

Dargan,  for  the  plaintiffs  in  error,  cited  7  Peters,  594  ;  Coll- 
yer  on  Part.  120  ;  Story  on  Part.  275,  299,  and  notes. 

Peck,  contra. 

GOLDTHWAITE,  J.— The  only  matter  to  be  determined 
in  this  suit  is,  whether  a  clause  in  partnership  articles,by  which 
the  partners  agree  that  the  partnership  shall  continue  for  a  spe- 
cified term,  notwithstanding  the  death  of  one  or  more  of  the 
partners,  can  have  the  effect,  when  considered  in  connection 
with  the  act  of  1839,  to  render  the  administrator  of  the  estate 
of  a  deceased  partner  liable  at  law  upon  a  contract  made  by  the 
surviving  partners. 

The  effect  of  a  clause  in  partnership  articles,  liKfe  those  be- 
fore us,  to  confer  rights  on  the  surviving  partners,  or  to  impose 
duties  on  the  personal  representatives  of  one,  that  dies  has 
not  been  ascertained  by  any  judicial  decision,  so  far  as  we 
have  been  able  to  ascertain.  There  are  cases,  however,  clear- 
ly settling,  that  when  a  trade  is  carried  on  in  consequence  of  di- 
rections in  the  will,  that  the  general  assets  of  the  testator  are 
not  responsible,  but  only  such  as  are  directed  to  be  invested  in 
the  business.  [Ex  parte  Garland,  lOVesey,  110;  Ex  parte 
Richardson,  2  Back,  202,  cited  in  CoUyer  on  Part.  356.]  And 
if  this  trade  is  a  partnership  the  executor  becomes  a  partner, 
and  is  individually  responsible  as  such,  although  the  trade  is 
carried  on  for  the  benefit  of  appointees  under  the  will.  [Ex 
parte  Garland,  before  cited ;  Weightman  v.  Townroe,  1  M.  & 
S.  412 ;  Alsop  V.  Mather,  8  Conn.  587.] 

As  such  consequences  follow  the  act  of  intermeddling  with  a 
partnership,  it  is  perfectly  evident  that  it  must  be  optional  with 
the  execuior,  even  where  an  apparent  duty  is  imposed  by  the 
will,  to  refuse  to  connect  himself  with  the  business  by  receiv- 
ing the  profits ;  and  it  seems  to  be  equally  evident  that  an  ad- 
ministrator cannot  prejudice  the  interests  of  either  creditors  or 
distributees,  by  connecting  himself  with  the  surviving  partners 
of  his  intestate. 

The  consequence  of  these  principles  is,  that  if  an  administra- 
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tor  chooses  to  continue  the  funds  of  his  intestate  in  a  partner- 
ship, to  be  used  for  the  purpose  of  the  trade  and  for  a  commu- 
nity of  profit,  he  makes  himself  personally  responsible,  and  a 
creditor  of  the  concern  has  no  remedy  against  the  estate. 

It  is  not  our  intention  to  determine  what  the  effect  of  such  a 
clause  is  as  between  the  partners  themselves,  or  how  far  a  cre- 
ditor of  the  surviving  partners,  who  becomes  such  after  the 
death  of  one  co-partner,  has  a  right  to  pursue  the  specific  fund 
invested  by  the  deceased  partner  in  the  firm,  and  afterwards 
withdrawn  by  his  administrator,  because  this  case  is  not  now 
presented  in  a  proper  condition,  or  with  proper  parties,  for 
such  a  determination;  but  it  is  allowable  to  remark,  that  even 
in  that  respect  the  case  is  not  free  from  difficulty.  If  such  a 
clause  is  effectual  for  any  period  after  a  death  intervenes,  there 
is  much  difficulty  in  assigning  a  Hmit  to  the  continuance  of  a 
partnership.  So  likewise  it  might  be  urged,  that  it  was  con- 
trary to  public  policy  that  the  entire  effects  of  a  deceased  per- 
son should  be  tied  up  from  his  creditors  to  abide  the  result  of  a 
long  continued  and,  perhaps,  hazardous  business. 

On  the  other  hand,  it  is  by  no  means  clear  that  such  clauses 
can  have  been  introduced  in  such  articles  for  so  long  a  period 
without  having  been  considered  by  the  profession  as  having 
some  legal  effect.  Whether  they  have  any,  or  if  any,  what  ef- 
fect, has  yet  to  be  settled.  [See  Gratz  v.  Bayard,  11  ^.  &  R. 
41.] 

The  cases  to  which  we  have  adverted  seem  to  leave  no  doubt 
that  in  such  a  case  as  this,  the  creditor  has  no  claim  upon  the 
general  assets  of  the  estate,  and  as  the  effect  of  a  judgment  in 
this  suit  would  be  to  subject  them,  the  right  must  grow  out  of 
the  statute  to  which  our  attention  has  been  called,  if  it  exists  at 
all.  This  statute  provides,  "That  when  any  person  shall  have 
a  cause  of  action  against  any  co-partnership,  any  of  the  mem- 
bers of  which  may  have  died,  such  person  shall  be  permitted 
to  sue  and  recover  of  the  representatives  of  the  deceased  part- 
ner, without  having  first  prosecuted  the  surviving  partners  to 
insolvency,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing: Provided,  &LC."     [Meek's  Sup.  181.] 

The  act  evidently  cannot  be  construed  to  give  a  right  of  ac- 
tion against  the  personal  representative  of  the  deceased  part- 
ner, except  in  those  cases  where  all  the  assets  of  the  estate 
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could  be  made  subject  to  the  judgment.     Having  shown  that 
whatever  may  be  the  rights  of  the  plaintiffs  here,  they  do  not 
extend  thus  far,  it  follows  that  the  statute  has  no  operation  on 
the  case  before  us. 
Judgment  affirmed. 


HOWARD  AND  HOLMAN  v.  KENNEDY'S  Exr's. 

1.  The  judgment  in  ejectment  is  binding  only  on  the  parties  thereto  and  their  pri- 
vies ;  and  one  whose  possession  is  distinct  frem  that  for  which  the  action  is 
brought,  cannot  be  ousted  by  an  execution.  But  the  defendant  by  a  transfer  of 
his  possession  pendente  lite,  cannot  defeat  the  action ;  the  plaintiff,  notwith- 
standing, may  proceed  to  judgment  and  eject  the  assignee. 

2.  Where  under  a  judgment  by  default  against  the  casual  ejector,  a  person  in  pos- 
session who  was  a  stranger  to  the  proceeding,  and  claiming  under  a  title  prima 
facie  valid,  distinct  from  and  disconnected  with  the  plaintiff's,  is  ejected,  the 
judgment  and  execution  may  be  set  aside,  and  the  person  thus  ousted  let  in  to 
defend  the  action. 

3.  When  a  motion  by  one,  who  shows  prima  facie  that  he  was  illegally  disposses. 
sed  under  a  judgment  and  execution  in  ejectment,  has  been  made  to  set  the  same 
aside,  is  overruled,  the  plaintiffs  in  the  motion  may  prosecute  a  writ  of  error. 

Whit  of  error  to  the  Circuit  Court  of  Mobile. 

This  was  a  motion  by  the  plaintiffs  in  error,  at  the  Spring 
term  of  the  Circuit  Court  in  1842,  to  set  aside  a  judgment  by 
default,  rendered  at  the  preceding  term,  in  an  action  of  eject- 
ment, in  which  Doe  ex  dem  Kennedy's  executors  was  plaintiff, 
and  Isaac  H.  Lewis  and  Norman  Otis,  were  tenants  in  posses- 
sion. The  motion  was  founded  on  these  facts :  It  appears  by 
affidavits  filed,  that  the  lessee  of  the  plaintiffs  in  error,  in  Nov- 
ember, 1836,  brought  an  ejectment  in  the  District  Court  oi  the 
United  States  at  Mobile,  for  the  recovery  of  a  lot  in  the  City  of 
Mobile.  This  lot  was  then  in  possession  of  one  Ingiaham,  as 
the  lessee  of  the  representatives  of  Thomas  Mather,  deceased, 
who  claimed  title  as  derived  from  the  same  source  as  the  title 


JANUARY  TERM,  1843.  593 


Howard  and  Holman  v.  Kennedy's  Ez'ra. 


the  plaintifis  were  seeking  to  enforce;  and  consequently  ad- 
verse to  theirs.  Service  of  the  ejectment  was  made  on  Ingra- 
ham,  and  the  action  was  fully  defended  by  counsel.  In  May, 
183S,  a  verdict  and  judgment  were  rendered  for  the  plaintifl's; 
on  the  17th  July  thereafter,  a  Habere  facias  possessionem  vfdiS 
issued,  and  on  the  next  day  the  plaintifl's'  attorney  was  put  in 
possession  by  the  Marshal.  At  the  time  of  the  execution  of 
this  writ,  Lewis  and  Otis  were  the  lessees  of  Mather's  estate, 
but  had  left  the  city  and  no  one  was  in  the  actual  occupancy. 
The  attorney  of  the  plaintiffs  continued  to  occupy  the  premises 
for  them  up  to  1840,  when  he  let  Mr.  J.  C.  Gwin  into  their 
possession,  as  a  tenant,  to  the  first  of  November,  1842. 

On  the  18th  April,  1838,  the  testator  of  the  defendants'  les- 
sors brought  an  action  of  ejectment  in  the  Circuit  Court  of  Mo- 
bile, for  the  recovery  of  the  south  half  of  the  same  properly, 
of  which  notice  was  given  to  Lewis  and  Otis,  the  tenants  in 
possession.  The  plaintiffs'  attorney,  who  seems  to  have  man- 
aged the  property  for  their  benefit,  explicitly  denies  all  notice 
of  the  pendency  of  the  suit ;  and  avers  that  he  does  not  believe 
that  the  plaintitfs  or  any  of  their  tenants  were  informed  of  it. 
Lewis  and  Otis  did  not  appear  to  defend,  and  a  judgment  by 
default  was  rendered  against  the  casual  ejector  ;  and  on  the  6th 
of  May,  1842,  the  executors  of  Kennedy  were  put  into  pos- 
session of  the  part  of  the  premises  claimed  in  their  decla- 
ration. 

The  validity  of  the  claim  of  Kennedy's  executors  to  the  pro- 
perty in  dispute,  depends  upon  the  settlement  of  a  question  of 
boundary,  which  has  never  been  adjudicated ;  though  the  line 
heretofore  recognized  by  old  proprietors,  is  adverse  to  its  es- 
tablishment. Further^  five  or  six  other  suits,  involving  the 
same  inquiry,  have  been  pending  for  several  years,  and  still 
are  undetermined. 

The  attorney  of  the  plaintiffs  further  declares,  tliat  from  the 
evidence  that  lias  come  to  his  knowledge,  he  entertains  a  con- 
fident belief  that  Ilolman  and  Howard  can  successfully  defend 
their  possession,  if  permitted,  against  the  claims  of  the  defen- 
dants in  error.  The  Circuit  Court  overruled  the  motion,  and 
its  judgment  thereupon  is  here  assigned  for  error. 

Adams,  for  the  plaintifis  in  error.    A  judgment  in  ejectment 
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a<!certains  the  plaintiffs  right  of  possession,  only  as  against  the 
defendant  and  those  in  privity  with  him.  It  does  not  operate 
»?2  rem.  Hence,  if  pending  the  action,  the  defendant  is  evict- 
ed by  a  stranger,  the  suit  will  abate  on  plea.  [Com.  Dig. 
Abatement,  H.  54  ;  14  Mass.  Rep.  490.] 

The  judgment  in  ejectment  gives  no  right  of  entry  as  against 
one  not  a  party  to  the  action.  [1  Marsh.  Rep.  333-4 ;  2  id  40; 
7  J.  J.  Marsh.  Rep.  626  ;  1  B.  Monr.  Rep.  232 ;  5  Monr.  Rep. 
540-1."}  In  cases  analagous  to  the  present  the  remedy  is  by 
writ  of  restitution.  [5  Taunt.  Rep.  204 ;  Adams  on  Eject- 
ment, 306,  n.  1,  2  ;  Marsh.  Rep.  40;  Pet.  C.  C.  Rep.  444-5  ; 

2  Hals.  Rep.  161  ;  7  id.  277;  1  Caine's  Rep.  500  ;  3  Cow.  Rep. 
291;  5  id.  418;  9  id.  233;  Mitchell  Arguendo.]  Here  we 
are  willing,  if  placed  in  possession,  to  defend  the  action  of  the 
defendants  in  error,  without  a  suit  de  novo  being  brought 
against  us. 

As  to  the  right  of  a  landlord  to  defend  where  his  tenant  is 
sued,  see  3  Burr.  Rep.  1290;  1  Bibb  Rep.  128;  Pet.  C.  C.  Rep. 
444;  6  J.  J.  Marsh.  Rep.  34.] 

A  writ  of  error  has  been  allowed  in  cases  somewhat  anala- 
gous. [Minor's  Rep.  250 ;  1  Stewt.  Rep.  385  ;  1  S.  &  P.  Rep. 
158,  159,  187;  7  Porter's  Rep.  55;  9  id.  686;  2  Ala.  Rep.  N. 
S.  140;  1  Marsh.  Rep.  333-4;  2  id.  40;  1   Bibb's  Rep.  128; 

3  id.  366  ;  4  id.  88  ;  6  J.  J.  Marsh.  Rep.  34  ;  3  Binn.  Rep.  275; 
12  Johns.  Rep.  31,  67.] 

Stewart,  for  the  defendant,  insisted  a  writ  of  error  would 
not  lie  in  a  case  like  the  present ;  that  the  refusal  to  allow  the 
motion  was  not  such  a  definitive  sentence  or  judgment  as  an 
appellate  Court  would  revise.  The  practice  in  England  or  the 
United  States,  independently  of  local  rules  of  practice,  would 
not  sustain  a  motion  such  as  was  submitted  to  the  Circuit 
Court.  There  is  no  pretence  that  any  rule  of  this  Court,  pre- 
vious to  those  adopted  at  the  last  term  would  authorize  it. 

COLLIER,  C.  J. — The  questions  to  be  considered  are — 1. 
Against  whom  does  the  judgment  in  ejectment  operate?  2.  Is 
it  competent  for  the  Court  rendering  the  judgment,  after  the 
writ  of  Habere  facias  pussessionem  has  been  executed,  to  set 
aside  the  execution  and  judgment,  and  let  in  a  stranger,  (hav- 
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ing  prima  facie  a  valid  title,)  to  vJefend,  who  it  appeared  was 
not  ill  privity  with  the  defendant?  It  the  refusal  to  set  aside 
a  judgment  and  execution  under  such  circumstances  revisable 
on  error? 

1.  The  judgment  in  ejectment  determines  the  right  of  the 
plaintiff  to  recover  of  the  defendant ;  and  is  binding  only  on 
the  parties  thereto  and  their  privies;  consequently,  no  tenant 
whose  possession  is  distinct  from  that  for  which  the  action  was 
brought,  can  be  ousted  by  an  execution.  Thus  in  ex  parte 
Reynolds,  [1  Caine's  Rep.  500,]  the  Court  say,  "  It  is  a  settled 
rule  of  practice,  that  no  tenant  who  was  in  possession  anterior 
to  the  commencement  of  an  ejectment,  can  be  dispossessed  up- 
on a  judgment  and  writ  of  possession  to  which  he  is  no  party." 
[See  also  Chiles  v.  Stephens,  1  Marsh.  Rep.  333  ;  Kircheval  el 
al  v.  Ambler,  7  J.  J.  Marsh.  Rep.  626.]  But  the  defendant 
cannot,  by  a  transfer  nf  his  possession, /?enfl'e/j/e  /i7e,defeat  the 
action ;  the  plaintiff  may,notwithstanding,  proceed  to  judgment 
and  eject  the  assignee.  If  the  law  were  otherwise,  it  would 
be  in  the  power  of  the  defendant  to  put  the  plaintiff  to  his  new 
action  as  often  as  he  thought  proper  to  assign.  [Jackson  v. 
Tattle,  9  Cow.  Rep.  239-40.] 

2,  This  is  a  novel  question  in  this  Court,  and  we  must  con- 
sequently be  guided  by  principle  and  the  decisions  of  other  ju- 
dicial tribunals.  In  Doe  ex  dem  Troughton  v.  Roe,  [4  Burr. 
Rep.  1996,]  a  judgment  was  regularly  obtained  against  the  ca- 
sual ejector  by  default ;  the  landlord  of  the  premises  moved  to 
set  aside  this  judgment,  because  his  tenant  had  not  given  him 
notice  of  the  action.  The  plaintiff  insisted,  that  his  judgment 
being  fairly  and  regularly  obtained,  could  not  be  affected  by 
the  failure  of  the  tenant  to  notify  his  landlord.  But  the  Court 
were,  however,  of  opinion  that  possession  ought  not  to  be 
changed  by  a  judgment  in  ejectment,  where  there  has  been  no 
trial  or  opportunity  of  trying;  the  rule  which  requires  service 
upon  the  tenant  in  possession,  is  with  the  view  that  the  tenant 
should  give  notice  to  his  landlord,  that  the  cause  may  be  tried 
between  the  parties  interested  in  the  question.  It  was  accord- 
ingly ordered,  that  the  judgment  signed  in  the  cause,  and  the 
writ  of  possession  issued  thereon  and  executed,  be  set  aside — 
that  the  costs  occasioned  by  the  judgment  and  taking  posses- 
sion, together  with  the  costs  of  the  motion  bo  paid  by  the  ten- 
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ant  ill  possession — and  that  the  landlord  of  the  tenant  be  made 
defendant  (as  in  the  conditional  rule,)  and  that  he  shall  not  up- 
on the  trial  of  the  issue  to  be  joined  between  the  parties,  set 
up  an  unsatisfied  term  or  an^  trust  estate  to  defeat  the  lessor;  and 
also  to  admit  the  lessor  was  siezed  of  the  premises  in  question. 
To  the  same  efiect  is  Doe  ex  dem  Grocer's   Company  v.  Roe, 

[5  Taunt.  Rep.  205.]     So  in  Den  ex  dem  Sheppard  v. , 

[2  Hals.  Rep.  161,]  the  attorney  for  the  plaintiff  at  the  preced- 
ing term,  had  signed  a  judgment  by  default  against  the  casual 
ejector,  and  issued  a  Habere  facias  possessionem  in  vacation, 
which  had  been  executed.  The  defendant  moved  the  Court 
to  set  aside  the  judgment  and  execution,  upon  an  affidavit  that . 
plaintiff's  attorney  had  agreed  to  draw  up  and  exchange  con- 
sent rules  with  the  defendant's  attorney;  this  being  relied  on, 
defendant  gave  no  farther  attention  to  the  suit,  and  judgment 
was  entered  without  defendant's  knowledge,  though  he  had  a 
good  defence.  It  was  insisted,  that  although  the  judgment 
should  be  set  aside,  the  Habere  facias  possessionem  could  not 
be  avoided,  or  any  order  made  for  the  restitution  of  the  premi- 
ses; but  the  Court  directed  that  the  judgment  and  execution  be 
set  aside,  and  a  writ  of  restitution  issue  upon  the  payment  of 
costs. 

Where  it  is  shown  to  the  Court  by  affidavit,  that  one  having 
no  privity  with  the  defendant,  but  in  possession  anterior  to  the 
commencement  of  the  action,  is  turned  out  by  a  writ  of  po^es- 
sion  against  another,  a  writ  of  restitution  will  issue  to  restore 
him  to  the  possession  from  which  he  has  been  irregularly  oust- 
ed. [Ex  parte  Reynolds,  1  Caine's  Rep.  500.]  And  in  Chile's 
V.  Stephen's  [1  Marsh.  Rep.  333,]  it  was  determined,  that  if  a 
man  was  turned  out  of  possession  by  Habere  facias  possession- 
em, who  was  neither  party  or  privy  to  the  judgment,  he  may 
maintain  a  writ  of  forcible  entry  and  detainer.  In  that  case, 
one  of  the  Judges  thought  a  writ  of  restitution  was  the  proper 
remedy  ;  this  was  not  denied  by  the  others,  who  were  of  opin- 
ion that  it  was  not  the  exclusive  remedy.  See  also,  Stephens 
V.  Chiles,  [1  id.  334,]  in  which  it  was  adjudged,  that  the  party 
ousted  having  elected  to  proceed  for  a  forcible  entry  and  detai- 
ner, was  not  entitled  to  a  writ  of  restitution. 

Adams  in  his  treatise  on  ejectment  [225],  thus  states  the  law 
on  this  point  :  "Judgme^its  against  the  casual  ejector,  irrcgu- 
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larly  obtained,  will,  as  a  matter  of  course,  be  set  aside ;  and  as 
the  situation  of  claimant  and  defendant  in  ejectment  are  mate- 
rially different,  the  Courts  are  liberal  in  their  rules  for  setting 
aside  judgments  against  the  casual  ejector,  although  really- 
signed;  and  will  grant  them  even  after  execution  executed, 
upon  affidavit  of  merits,  or  other  circumstances,  which  at  their 
discretion  they  may  deem  sufficient.  The  regular  mode  of  set- 
ting aside  such  judgments,  is  by  rule  of  Court,  for  the  party  ha- 
ving obtained  the  judgment  to  give  up  the  possession ;  but  if 
the  circumstances  of  the  case  do  require  it,  the  Courts  will  or- 
der a  writ  of  restitution  to  be  issued."  [See  Jackson  ex  dem. 
Norton  v.  Stiles,  3  Caine's  Rep.  133;  Jackson  ex  dem.  Eden 
et  al.  V.  Rathbone,  3  Cow.  Rep.  291 ;  Jackson  ex  dem.  Suther- 
land et  al.  V.  Stiles,  5  Cow.  Rep.  418 ;  Den  v.  Johnson,  7  Hals. 
Rep.  277 ;  Jackson  v.  Stiles,  4  Johns.  Rep.  4S9 ;  Jackson  v. 
Hawley,  11  Wend.  Rep.  182.] 

In  the  case  before  us,  it  is  shown  by  the  affidavit  of  the 
counsel  of  the  plaintiffs  in  error,  that  the  parties  to  this  cause 
claim  under  titles  adverse  to  each  other,  that  the  plaintiffs  re- 
covered the  possession  of  the  premises  by  verdict  and  judg- 
ment in  ejectment,  prosecuted  against  the  lessee  of  the  repre- 
sentatives of  Thomas  Mather,  deceased.  The  defendants  re- 
covered a  judgment  by  default  against  the  casual  ejector  in  an 
ejectment,  of  which  other  lessees  of  the  representatives  of 
Thomas  Mather,  deceased,  had  notice,  and  under  a  Habere  fa- 
cias possessionem  thereon  issued,  they  were  put  in  possession. 
The  plaintiffs  were  in  possession  under  their  judgment,  almost 
four  years  before  they  were  ousted.  Of  the  pendency  of  the 
defendants  suit,  neither  the  plaintiffs  or  any  of  their  tenants, 
had  notice.  It  further  appears,  that  the  validity  of  the  claims 
of  the  respective  parties,  depends  upon  the  adjustment  of  a 
question  of  boundary,  which  has  never  been  adjudicated  ;  al- 
though several  suits  involving  the  same  question,  have  been 
pending  for  years.  The  plaintiffs  counsel  declares  his  confi- 
dence in  the  superiority  of  their  title. 

If  the  authorities  cited  correctly  ascertain  the  law,  it  is  per- 
fectly clear  that  the  plaintiffs  have  been  irregularly  ousted,  and 
that  the  Circuit  Court  should  have  caused  them  to  be  restored 
to  the  possession.  The  judgment  in  the  action  prosecuted  by 
the  defendants,  did  not  determine  the  validity  of  the  plaintiffs 
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title  or  their  right  to  the  possession ;  it  was  decisive  of  no  ques- 
tion in  which  they  were  interested,  and  could  in  no  manner 
prejudice  their  rights.  The  titles  set  up  by  the  respective  par- 
ties, are  wholly  distinct  fiom  each  other,  and  it  could  only  have 
been  ascertained  by  suit  litigated  by  them,  who  had  the  supe- 
rior claim  to  the  premises.  It  seems  to  us  unnecessary  to  ex- 
tend our  views  on  this  point,  as  a  mere  comparison  of  the  facts 
with  the  citations  we  have  made,  sufficiently  show  what  is  the 
law  applicable  to  the  case. 

As  the  judgment  of  the  defendants  does  not  at  all  affect  the 
plaintiffs,  (the  tenants  to  whom  they  gave  notice  of  their  action 
having  no  connection  with  their  title  or  possession,)  it  might 
perhaps  be  questioned,  whether  any  terms  should  be  annexed 
to  setting  aside  the  execution  and  restoring  them  to  the  posses- 
sion. But  we  decline  considering  this  question,  as  the  plaintiflf 
voluntarily  consents  that  the  ejectment  may  be  reinstated,  and 
to  defend  against  the  same. 

3.  In  respect  to  the  last  question,  we  consider  it  closed  by 
previous  decisions  of  this  Court.  In  Creighton  v.  Denby,  [Mi- 
nor, 250,]  a  judgment  of  the  Circuit  Court  refusing  to  quash  an 
execution  was  reversed  on  error.  And  in  Wilkerson  v.  Gold- 
thwaite,  [1  Stew,  and  P.  Rep.  159,]  a  judgment  of  the  Circuit 
Court  upon  a  motion  to  allow  a  judgment  to  be  amended  nunc 
pro  tunc,  was  held  revisable  on  error ;  especially  as  the  costs 
of  the  motion  were  ordered  to  be  taxed  against  the  plaintiff  in 
error.  This  case  is  precisely  analagous  in  principle  to  the  one 
at  bar.  We  might  add  other  authorities  from  our  own  reports, 
if  it  were  necessary,  but  those  cited  are  sufficient  to  show  that 
the  writ  of  error  should  be  entertained. 

The  consequence  is,  the  judgment  is  reversed  and  the  cause 
remanded. 
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•  BANKS  V.  LEWIS. 

1.  A  plea  containing  matter  in  abatement  and  concluding  in  bar,  is  bad  as  a  plea 

in  ubaiement  and  may  be  taken  advantage  of  on  demurrer. 
S.  A  plea  in  abatement  to  a  suit  commenced  by  attachment  because  of  a  defective 

affidavit  should  set  out  the  affidavit  on  oyer. 

Error  to  the  County  Court  of  Russell. 

This  action  was  commenced  in  the  Court  below  by  original 
attachment.  The  defendant  at  the  appearance  term  pleaded 
in  abatement,  "  that  said  plaintiff  ought  not  to  have  and  main- 
tain the  said  attachment  against  the  defendant,  for  this,  to  wit : 
that  the  said  plaintiff  is  and  was,  at  the  time  of  suing  out  the 
same,  a  resident  of  the  State  of  Georgia,  of  which  the  defen- 
dant was  at  said  time,  and  is  also  a  resident,  and  that  said 
plaintiff  omitted  to  state  in  his  said  affidavit  for  suing  out  said 
attachment,  that  the  defendant  had  not  sufficient  property 
in  the  State  of  his  residence,  within  the  knowledge  or  belief 
of  plaintiff  to  satisfy  said  ^e6/,  which  said  averment  is  re- 
quired by  law  to  be  made  in  the  affidavit  of  a  party  suing  out 
an  attachment,  when  and  where  both  the  plaintiff  and  defen- 
dant reside  out  of  the  limits  of  the  State  of  Alabama.  Where- 
fore the  defendant  prays  the  judgment  of  this  Court,  whether 
the  said  plaintiff  can  have  and  maintain  his  said  action  against 
this  defendant,"  &c.     The  plea  was  verified  by  affidavit. 

To  this  plea  the  plaintiff  demurred,  and  the  Court  overruled 
the  demurrer.  The  plaintiff  then  asked  leave  to  reply  to  the 
plea  and  traverse  the  facts  therein  contained,  but  the  Court  re- 
fused to  permit  the  plaintiff  to  reply,  and  dismissed  the  attach- 
ment, notwithstanding  the  plaintiff  objected  to  trying  an  bsue 
at  the  return  term. 

From  this  judgment  this  writ  is  prosecuted  by  the  plaintiff, 
who  assigns  for  error — 

1.  In  its  judgment  on  the  demurrer  to  the  plea. 

2.  In  rendering  judgment  for  the  defendant. 
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Belser  and  Harris,  for  plaintiff  in  error,  contended  that 
the  plea  was  bad,  because  it  began  and  concluded  in  bar,  and 
contained  matter  in  abatement,  and  that  oyer  should  have  been 
craved  of  the  affidavit.  [2  Porter,  249  ;  9  id.  195  j  1  Chitty's 
Pleading,  496;  Gould's  Pleading,  29,  293.] 

ORMOND,  J. — The  plea  in  this  case  cannot  be  sustained. 
The  authorities  cited  show  that  a  plea  containing  matter  in 
abatement  and  concluding  in  bar,  is  bad,  as  a  plea  in  abate- 
ment. The  conclusion  of  a  plea  in  abatement  is  a  prayer  that 
the  writ  be  quashed — the  denial  that  the  plaintiff  can  maintain 
his  action  is  an  admission  that  the  writ  is  properly  sued  out. 

It  was  also  necessary  that  the  affidavit  should  have  been  set 
out  on  oyer,  that  the  Court  might  have  been  able  to  judge 
whether  the  affidavit  was  defective  or  not.  [Findley  v.  Pruitt, 
9  Porter,  195.] 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


ELLIOTT,  USE,  &c.  v.  MONTGOMERY. 

1.  Where  a  note  is  made  by  an  association  of  individuals  as  a  banking  company 
and  it  is  ma^e  payable  to  one  of  themselves,  or  bearer,  if  it  is  put  in  circulatien 
without  any  indorsement,  a  bona  fide  holder  may  institute  suit  in  the  natne  of 
the  payee,  for  his  use,  against  any  other  member  of  the  association. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette. 

This  action  is  upon  two  twenty  dollar  notes,  against  the  de- 
fendant, as  a  partner  of  the  Real  Estate  Bank  of  Caledonia, 
Mississippi.  It  was  commenced  before  a  Justice  of  the  Peace, 
and  was  carried  to  the  Circuit  Court  by  appeal.  At  the  trial  it 
appeared  that  the  notes  were  signed  by  certain  persons  as  the 
President  and  Cashier  of  the  Company  and  by  them  the  prom- 
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ise  ^as  to  pay  the  sum  of  money  to  John  Elliott,  of  beafef,  on 
demand,  at  their  banking  house.  Elliott  \va$  a  f>artnef  in  the 
concern  when  the  notes  were  issued,  and  was  merely  the  nom- 
inal plaintiff,  without  ever  having  been  the  owner  of  the  notes, 
or  without  having  given  any  consideration  for  them. 

The  Court  thereupon  instructed  the  jury,  that  as  Elliott  and 
the  defendant  were  both  partners  in  the  association,  the  action 
could  not  be  sustained  in  the  name  of  the  former,  even  as  nom- 
inal plaintiff  for  the  use  of  the  real  owner. 

The  plaintiff  excepted,  and  now  assigns  this  charge  as  tttot. 

Huntington,  for  the  plaintiff  in  error,  cited  1  H.  B.  56&. 
Cochran,  contra. 

GOLDTHWAITE,  J.— If  the  rulesof  the  common  law  could 
be  applied  to  the  circumstances  of  this  suit,  it  would  not  be 
questioned  that  any  bona  fide  holder  of  the  notes  could  main- 
tain an  action  in  his  own  name  as  the  bearer;  and  such  we 
presume  is  the  law  of  the  State,  where  these  notes  were  made 
and  first  put  in  circulation.  But  it  seems  to  be  conceded  on 
all  sides,  that  so  far  as  the  remedy  is  concerned,  it  must  be 
sought  according  to  the  law  of  the  Slate  where  the  suit  is  in- 
stituted, and  here  the  holder  is  placed  in  a  very  peculiar  posi- 
tion. If  he  attempts  to  sue  in  his  own  name,  as  the  bearer  of 
the  notes,  he  is  met  by  a  statute  prohibiting  such  a  suit;  and 
when  he  sues  in  the  name  of  the  payee,  it  is  objected  that  ho 
is  a  partner,  and  cannot  sue  a  copartner.  We  apprehend  it  is 
very  clear  that  there  must  be  some  legal  remedy  to  enfofce  thft 
right  which  the  holder  is  entitled  to,  and  that  it  will  notansvret 
the  requirements  of  justice  to  say  that  he  can  have  no  relief 
except  in  a  Court  of  Equity. 

Our  statute  directly  prohibits  the  holder  of  such  a  note  from 
suing  in  his  own  name,  unless  it  is  indorsed  to  him.  [Meek's 
Dig.  108,  §1.]  Its  principal  object,  however,  was  to  change 
the  then  existing  law,  so  as  to  prevent  the  institution  of  suits 
in  the  Courts  ofthe  United  States  upon  notes  payable  to  bear* 
er,  which  in  those  Courts  had  been  construed  to  be  a  direct 
promise  to  any  bona  fide  holder,  andr  therefore,  that  any  such, 
7ii 
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when  a  citizen  of  a  different  State  from  that  of  the  defendant, 
could  sue  without  any  indorsement;  when,  if  such  an  indorse- 
ment had  been  necessary  to  pass  the  legal  interest  in  the  note, 
the  Court  would  not  have  had  jurisdiction  unless  the  payee  as 
well  as  the  plaintiff  was  the  citizen  of  a  different  State  from  that 
of  the  defendant. 

We  apprehend  that  even  with  this  statute  in  force,  if  an  as- 
sociation of  individuals  shall  make  a  note  payable  to  one  of  the 
partners,  for  the  purpose  of  enabling  either  themselves  or  him 
to  put  it  in  circulation  without  indorsement,  there  would,  not- 
withstanding be  an  available  remedy  at  law  for  any  bona  fide 
holder.  Such  an  act  designedly  done,  would  be  a  gross  fraud, 
and  if  ignorantly  committed,  would  seem  to  be  within  the  prin- 
ciple recognized  in  the  PI.  &  M.  Bank  for  the  use  of  Sayre, 
Converse  &  Co.  v.  Blair  &  Morroh,  at  this  term. 

The  rule  that  one  partner  cannot  sue  another  at  law,  is  sub- 
ject to  many  exceptions,  and  as  soon  as  it  was  shown  in  this 
case,  that  the  notes  were  put  in  circulation  by  the  Company, 
and  that  the  interest  in  them,  instead  of  being  in  the  nominal 
plaintiff,  was  in  the  person  for  whose  use  the  suit  was  brought, 
as  a  bona  fide  holder,  the  defence  asserted  ceased  to  be  avail- 
able. 

.  The  only  plausible  objection  which  we  can  conceive  to  the 
action  in  this  form  is,  that  it  may  sometimes  be  necessary  to 
enforce  payment  against  the  partner  who  is  also  the  payee.. 
It  is  not  necessary  that  the  Court  should  now  express  an  opin- 
ion upon  that  case,  but  for  myself  I  see  no  reason  why,  even 
there,  the  general  rule  should  not  yield  to  the  necessity  for 
giving  a  speedy  and  effectual  remedy  at  law.  The  cases  of 
Tutlock  V.  Harris,  3  Term,  174 ;  Vere  v.  Lewis,  id.  182  ;  Mi- 
net  V.  Gibson,  id.  431  ;  S.  C.  on  Error,  1  H.  ;B.  569 ;  Callis  v. 
Emmett,  id.  313,  are  conclusive  to  show  that  Courts  will  al- 
ways mould  their  proceedings  so  as  to  afford  a  remedy,  al- 
though at  first  view  it  may  seem  to  be  inconsistent  with  prin- 
ciples generally  recognized.  In  all  of  these  cases,  bills  of  ex- 
change, payable  to  fictitious  payees  were  put  in  circulation, 
but  the  Courts  very  properly  held,  notwithstanding  the  gene- 
ral rule  that  the  payee  must  indorse  the  paper,  that  the  bona 
fide  holder  was  entitled  to  declare  upon  them  as  payable  to 
bearer. 
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These  views  lead  us  to  the  conclusion,  that  the  action  was 
properly  instituted  in  the  name  of  the  payee,  although  a 
partner. 

It  follows  that  the  charge  given  to  the  jury  was  erroneous, 
and  the  judgment  is  therefore  reversed  and  the  cause  remanded. 


THE  STATE  v.  COVINGTON  et  al. 

1.  Where  several  persons  are  indicted  and  found  guilty  of  a  conspiracy,  a  motion 
in  arrest  of  judgment  will  be  entertained  at  the  instance  of  any  one  or  more  of 
them,  although  the  otbers  are  not  in  Court,  and  may  have  actually  escaped  from 
custody. 

The  defendants  were  indicted  in  the  Circuit  Court  of  Chero- 
kee, for  a  conspiracy ;  they  were  all  tried  on  the  plea  of  "  not 
guilty,"  and  a  verdict  was  returned  as  follows:  "We,  the 
jury,  find  the  defendants  guilty,  and  assess  their  fine  to  twenty 
dollars  each." 

A  motion  was  made  to  arrest  the  judgment,  on  the  grounds 
as  alledged,  that  the  indictment  did  not  charge  an  ofience 
known  to  the  law ;  and  was  insufficient.  The  Solicitor  ob- 
jected to  any  decision  of  the  Court  on  the  motion,  because  two 
ot  the  defendants  who  had  been  found  guilty,  viz ;  Anderson 
Hodges  and  William  Hodges,  had  escaped  from  custody  and 
were  not  in  Court.  The  Court  refused  to  entertain  the  motion 
and  referred  the  questions  of  law  thereupon  arising  to  this 
Court,  as  novel  and  difficult. 

A  further  motion  was  made  by  Josiah  Covington,  one  of  the 
defendants,  to  arrest  the  judgment,  for  the  same  reasons  as  the 
first ;  which  was  in  like  manner  objected  to,  disposed  of,  and 
referred. 

Although  the  record  does  not  discover  it,  it  is  agreed  by  the 
parties  that  a  judgment  was  rendered  on  the  verdict. 
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Attobney  General,  for  the  State.  The  defendants  are 
charged  in  the  indictment  with  a  joint  offence,  they  submitted 
the  question  of  their  guilt  to  the  jury  at  the  same  time  ;  and 
piust  be  taken  to  have  united  their  fortunes  "for  weal  or  woe." 
Tb^  Circuit  Court  should  not  have  rendered  separate  judg- 
ments ;  and  properly  refused  to  decide  on  the  reasons  in  arrest 
of  judgment,  while  two  of  the  defendants  were  absent.  [Rex 
V.  Elizabeth  Nichols,  2  Strange's  Rep.  1227 ;  Rex  v.  Spragg, 
2  Burr.  Rep.  930  ;  1  Salk.  Rep.  400  ;  Rex  v.  Teal,  11  East's 
Rep.  307 ;  Rex  v.  Askew,  A.aule  &  S.  Rep.  9,  10;  1  Chitty's 
Cr.  L.  541 ;  7  Dane's  Ab.  264.] 

Rice,  for  the  defendants.  The  escape  of  two  of  the  defen- 
dants could  not  prejudice  those  who  submitted  themselves  to 
the  judgment  of  the  Court ;  they  had  no  control  over  their  co- 
defendants,  who  were  either  in  the  custody  of  their  bail  or  the 
law.  The  constitution  guarantees  to  all  persons  charged  with 
offences  against  the  law,  privileges  which  cannot  be  impaired 
or  taken  away,  either  by  the  form  of  the  indictment,  or  the  a,qts 
of  those  jointly  charged  with  them.  [Bill  of  Rights,  §10,  11 ; 
g  Ala.  Rep.  103 ;  see  also,  3  M.  &  S.  Rep.  9, 10,68;  3  Chitty's 
Cr.  L.  1133-40-43.]  No  inconvenience  will  result  from  en- 
tertaining the  motion ;  if  the  judgment  is  arrested,  the  defen- 
dants may  be  tried  de  novo.  [1  Stew.  Rep.  31  ;  2  Ala.  Rep. 
102.]  And  the  refusal  to  consider  it,  cannot  bring  back  those 
who  have  escaped.  But  if  such  {^  resuU  were  the  neo^ssary 
consequence,  a  conviction  upon  an  insufficient  indictment 
could  not  be  supported ;  and  the  defend^ipts  who  appear  may 
C?iU  upon  the  Court  to  determine  whether  it  is  iegnl,  [Rice's 
So.  Car.  Rep.  I  ] 

COLLIER,  C.  J.-^In  The  King  v.  Teal  and  othierg,  [11 
East's  Rep.  307,]  two  of  the  defendants  were  found  guilty  of  a 
conspiracy,  and  one  of  them  appeared  in  Court,  and  by  his 
QQunsel  moved  for  a  new  trial ;  but  the  Court  refused  to  enter- 
tain the  motion  in  the  absence  of  the  other,  unless  a  special 
^od  separate  ground  was  laid  for  dispensing  with  the  general 
rule,  that  all  parties  must  be  present  in  such  cases.  It  was, 
however,  remarked,  that  the  Court  would  bear  in  mind  what 
passed  when  the  defendants  were  brought  up  for  judgment. 
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and  if,  upon  considering  the  report  of  the  Judge  who  presided 
at  the  trial,  they  were  of  opinion  that  there  ought  to  be  a  new 
trial,  they  would  of  their  own  accord  award  it.  And  after- 
wards Lord  Ellenborough  said,  "  that  the  Court  had  consider- 
ed the  objections  which  had  been  made  to  the  trial,  and  though 
not  in  the  form  of  a  motion  for  a  new  trial,  yet  with  the  sam^ 
benefit  to  the  parties  concerned ;  and  they  were  of  opinion  that 
there  was  no  foundation  for  either  of  them."  So  in  The  King 
V.  Askew  and  others,  [3  M.  &  S.  Rep,  9,]  three  persons  were 
convicted  of  a  conspiracy,  and  two  of  them  only  being  present, 
moved  for  a  new  trial,  the  Court  of  King's  Bench  adhered  to 
the  case  of  The  King  v.  Teal  and  others,  remarking,  however, 
that  if  upon  looking  into  the  report  of  the  trial  they  saw  rea- 
son to  think  that  justice  was  not  done,  they  could  set  aside  the 
verdict  or  do  whatever  might  be  proper.  [See  also,  The  King 
V.  Lord  Cochrane,  3  M.  &  S.  Rep.  10,  note.]  But  in  The  King 
T,  De  Berenger  and  others,  [3  M.  &  S,  Rep.  67,]  eight  persons 
were  indicted  and  found  guilty  of  a  conspiracy,  Sij  of  the  de- 
fendants appeared  to  receive  judgment,  and  two  of  them  mov- 
ed in  arrest  of  judgment.  Although  this  case  was  decided  at 
the  same  term  with  those  cited  from  the  same  book,  yet  no  ob- 
jection was  made  to  the  motion  in  consequence  of  the  absence 
of  some  of  the  defendants;  but  it  was  entertained  and  overrul- 
ed. The  failure  to  make  the  objection  would  seem  to  indicate 
that  a  motion  in  arrest  of  judgment  was  not  governed  in  this 
respect  by  the  rule  applied  to  a  motion  for  a  new  trial,  and  that 
the  Court  would  look  into  the  record  to  see  if  the  conviction 
was  free  from  error. 

The  cases  cited  by  the  Attorney  General  from  2  Burrow  and 
1  Salkeld,  are  entirely  unlike  the  one  at  bar.  The  former  mere- 
ly determines  in  accordance  with  Rex  v,  Nichols,  [9  Strange,} 
that  a  motion  for  a  new  trial,  or  in  arrest  of  judgment,  in  the 
case  of  a  conviction  of  an  indictable  offence,  will  not  be  enter- 
tained in  the  absence  of  the  party  on  whose  behalf  it  was  made; 
the  latter,  that  it  will  not  be  adjudicated  in  his  absence,  where 
the  punishment  to  be  inflicted  is  corporal. 

We  cannot  well  conceive  how  any  one  found  guilty  of  offend- 
ing against  the  criminal  laws,  can  be  denied  the  right  of  ob- 
jecting to  the  legality  of  his  conviction.  The  constitution  it 
has  been  supposed,  except  in  certain  excepted  cases,  guarantees 
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to  the  accused  the  right  to  demand  an  indictment  before  he  can 
be  put  upon  his  trial  as  an  offender  "against  the  peace  and 
dignity  of  the  State."  [The  State  v.  Middleton,  5  Porter's 
Rep.  484.]  And  he  certainly  should  be  permitted  to  object, 
even  after  verdict,  that  the  indictment  does  not  charge  in  a  le- 
gal manner  a  breach  of  law.  Conceding  that  where  a  conspi- 
racy is  proved  against  several,  each  will  be  held  liable  for  an 
act  done  in  furtherance  of  the  common  intent,  yet  the  nature 
of  the  offence  does  not  inhibit  each  from  insisting,  after  verdict, 
that  he  was  improperly,  or  irregularly  convicted.  If  the  law 
were  otherwise,  those  who  were  guilty  and  satisfied  with  the 
verdict,  might  by  absenting  themselves,  or  refusing  to  co-oper- 
ate, in  a  motion  to  arrest  the  judgment,  compel  those  who  were 
dissatisfied  with  the  conviction,  to  submit  to  punishment  in  de- 
spite of  justice.  Such  a  state  of  things  cannot  be  tolerated  ;  but 
each  defendant  must  be  allowed  to  present  to  the  Court  any 
exception  which  the  law  recognizes.  The  Constitutioa  would 
seem  to  require  this. 

In  a  civil  case  where  a  judgment  is  rendered  against  several, 
either  may  sue  a  writ  of  error  in  the  name  of  all,  and  obtain  a 
severance  as  to  those  who  refuse  to  join  in  assigning  errors : 
and  if  an  application  was  made  for  a  writ  of  error  to  this  Court 
by  either  of  the  defendants  in  the  present  case,  if  the  record 
showed  a  sufficient  objection  to  the  regularity  of  the  proceed- 
ings, we  cannot  see  how  it  could  be  refused.  To  expedite  jus- 
tice and  lessen  expense,  we  think  it  would  be  best  for  the  pri- 
mary Court  to  entertain  a  motion  in  arrest  of  judgment.  The 
cases  cited  in  respect  to  a  motion  for  a  new  trial  appear  to  de- 
pend upon  a  rule  of  practice  recognized  in  England ;  and  if 
strictly  applicable  there,  where  the  judgment  is  sought  to  be 
arrested,  we  think  it  cannot  be  followed  here. 

The  sufficiency  of  the  reasons  in  arrest  of  judgment,  are  not 
referred  for  our  decision,  but  only  the  propriety  of  considering 
them.  On  this  point  we  have  stated  our  opinion ;  and  our  con- 
clusion is,  that  the  motion  should  have  been  entertained.  That 
it  may  be  adjudicated  by  the  Circuit  Court,  a  copy  of  this  opin- 
ion will  be  transmitted  thither. 
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TOWNSEND  AND  GORDON  v.  EVERETT,  use,  &c. 

1.  The  surety  of  a  County  Treasurer,  on  his  official  bond,  is  bound  for  the  monies 
of  the  county  in  the  hands  of  the  Treasurer,  at  the  time  of  the  execution  of  the 
bond,  although  a  previous  bond  then  existed  with  different  sureties.  But  if  the 
money  had  been  wasted  by  the  Treasurer,  or  appropriated  to  his  own  use,  be- 
fore the  execution  of  the  last  bond,  the  sureties  on  the  first  bond  would  alone  be 
responsible. 

2.  The  surety  of  a  County  Treasurer,  to  his  official  bond,  is  bound  by  those  acts 
of  the  Treasurer  which  by  law,  as  Treasurer,  he  is  required  to  perform — the  an- 
nual  settlements,  therefore,  of  the  County  Treasurer,  and  the  statement  te  his 
successor  in  office  of  the  amount  of  public  money  in  his  hands,  being  acts  which 
by  law,  as  treasurer,  he  was  required  to  perform,  are  evidence  against  his  surC' 
ty  in  an  action  against  him  on  the  official  bond  of  the  Treasurer. 

Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  brought  by  the  defendant  for  the  use  of 
the  Treasurer  of  Mobile  county,  against  the  plaintiffs  in  error, 
as  principal  and  surety  in  a  bond  made  by  Townsend  as  Coun- 
ty Treasurer  of  Mobile  county,  dated  30th  November,  1839,  in 
the  penal  sum  of  thirty  thousand  dollars,  with  the  usual  statu- 
tory condition. 

The  declaration  sets  out  the  condition  of  the  bond  and  assigns 
as  a  breach  the  refusal  to  pay  by  Townsend  to  Stickney,  his 
successor,  the  money  in  his  hands  on  demand  made  for  that 
purpose. 

The  entry  of  the  pleas  is,  "  Defendants  craved  oyer  and  pay- 
ment, and  performance,  pleaded  in  short  by  consent." 

The  jury  found  the  issues  for  the  plaintiff,  debt  nintety-four 
hundred  and  forty  dollars  and  ninety  cents,  damages  fourteen 
hundred  and  se<renty  eight  dollars  and  fifty-four  cents.  It  is 
therefore  considered,  &c.  that  the  plaintiff  recover  from  the  de- 
fendants the  sum  of  ten  thousand  seven  hundred  and  nineteen 
dollars  forty-four  cents,  &c. 

From  a  bill  of  exceptions  taken  pending  the  trial  it  appears 
that  the  dedaration  was  filed  and  the  pleas  put  in  at  a  former 
term  of  the  Court,  as  they  appear  written  in  the  record.  At 
the  time  of  the  trial  the  defendants  proposed  to  add  the  word 
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separately  at  the  end  of  the  plea,  and  which  they  had  written 
in  pencil  a  day  or  two  before  the  case  was  called  for  trial,  to 
which  the  plaintiff  objected.  The  Court  sustained  the  objec- 
tion, and  the  word  separately  was  erased,  to  which  the  defen- 
dants excepted. 

The  plaintiff  read  in  evidence  the  bond  of  Townsend, dated  the 
30th  November,  1839,  and  proved  that  Townsend  was  duly 
elected  Treasurer  of  the  County  of  Mobile,  on  the  —  day  of 
September,  1839,  and  then  offered  in  evidence  an  official  report 
of  Townsend  to  the  proper  Court,  and  that  the  same  was  ac- 
cepted and  recorded:  this  report  bears  date  9th  December,  1839. 
To  the  introduction  of  this  report,  the  defendant,  Gordon,  ob- 
jected, because  it  embraced  monies  received  by  Townsend  be- 
fore the  date  of  the  bdnd,  and  because  it  was  not  otherwise 
evidence  against  the  security.  The  objection  was  overruled, 
and  the  defendants  excepted. 

The  plaintiff  proved  by  William  Magee,  that  he  was  Tax 
Collector  in  February,  1840 ;  that  on  the  «th  February,  1840, 
he  paid  to  Townsend,  as  Treasurer,  S3,914  30,  and  also  proved 
a  demand  of  Townsend,  by  the  plaintiff,  as  successor,  o  f  the 
money,  books  and  papers  held  by  him  as  Treasurer ;  that  Town- 
send  resigned  in  May,  1840,  and  that  Henry  Stickney  was  his 
successor,  and  closed  his  case. 

The  defendant  then  proved  by  Magee,  that  he  paid  to  Town- 
send  the  amounts  mentioned  in  a  paper,  (exhibit  C.)  at  the 
dates  and  in  the  sums  therein  mentioned,  and  that  the  same 
was  all  the  money  paid  by  him  as  Tax  Collector,  from  3d  Feb- 
ruary, 1839,  until  May,  1840,  the  time  of  his  resignation.  The 
defendant  Gordon,  then,  for  the  purpose  of  impeaching  the  re- 
port and  explaining  the  same,  offered  in  evidence  County  or- 
ders in  the  possession  of  Townsend,  the  dates,  amounts,  &c.  of 
which  are  set  forth  in  exhibit  D.,  but  there  was  no  proof  when 
the  same  were  paid.  Also,  that  an  order  issued  to  the  Treasu- 
rer in  favor  of  J.  K.  Collins  for  ^5000.  On  which  ^2,448  48, 
was  paid  on  the  30th  November,  1839.  Also,  a  certificate  in 
favor  of  Joshua  Kennedy  for  $3,393 — on  which  ^3000  was 
paid  5th  December,  1839. 

The  defendant,  Gordon,  also  proved  that  Townsend  had  been 
County  Treasurer  of  Mobile  County,  from  the  3d  of  February, 
1836,  until  the  3d  of  February,  1S39,  and  produced  his  bond 
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as  such  Treasurer,  dated  25th  July,  18^6,  with  A.  W.  Gordon 
and  T.  Sandford,as  his  sureties,  and  proved  that  a  suit  is  now 
pending  in  the  Circuit  Court  for  a  breach  of  the  bond,  com- 
menced 27th  April,  1842,  and  also  proved  that  I  ownsend  re- 
ceived large  sums  of  money  during  his  first  term,  and  closed. 

The  plaintiff,  to  rebut  defendant's  proof,  then  proved  that 
Townsend  resigned  in  May,  1840,  that  after  his  resignation  he 
made  an  official  report  to  his  successor,  dated  9th  May,  1840, 
acknowledging  a  balance  in  the  treasury  of  $9,240  90,  to  the 
credit  of  the  county.  To  the  introduction  of  which  the  defen- 
dant, Gordon,  objected,  but  the  Court  overruled  his  objections, 
and  he  excepted  thereto. 

The  defendant's  counsel  then  asked  the  Court  to  charge  the 
jury,  that  if  they  believed  that  Townsend  was  County  Treasu- 
rer from  February,  1836,  to  February,  1839,  with  one  set  of 
securities,  and  that  he  did  not  settle  his  accounts  with  the 
County  Court  before  his  second  appointment,  and  was  appoint- 
ed a  second  time  in  September,  1839,  with  different  securities, 
and  made  default,the  securities  of  the  last  bond  are  not  liable  for 
the  default  of  the  principal  under  the  first  bond,  and  if  a  gene- 
ral account  of  both  terms  is  brought  up,  and  a  balance  struck 
thereon,  that  the  security  of  the  latter  is  not  liable  at  all  for 
the  sums  so  admitted — which  charge  the  Court  refused,  and 
charged  that  for  any  money  Townsend  had  collected  and  re- 
ceived as  County  Treasurer,  and  had  in  his  hands,  at  the  time 
of  the  execution  of  the  bond  declared  on,  and  for  any  received 
after  the  execution  of  the  same,  and  which  he  had  not  paid 
over,  he  and  his  sureties  are  liable  in  this  action;  and  if  the  de- 
fendants insist  that  the  sureties  of  the  first  bond  are  liable,  the 
jury  must  be  first  satisfied  that  there  was  a  default  under  that 
bond.  To  the  refusal  to  charge,  and  to  the  charge  as  given, 
the  defendents  excepted. 

The  assignment  of  error  is  the  matter  arising  out  of  the  bill 
of  exceptions. 

Campbell,  for  plaintiff  in  error. 

Dunn,  contra,  cited  9th  Porter  136;  1  Peters,  168;  9  Cranch 
237;  5  Peters,  373  ;  15  id.  207  ;  2  Bailey,  380  ;  2  Wash.  C.C. 
473;  1  Monroe,  171.         . 
77 
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ORMOND,  J. — The  refusal  of  the  Court  to  permit  the  plead- 
ings to  be  amended,  being  a  pure  question  of  discretion  addres- 
sed to  the  Court  below  cannot  be  reviewed  in  this  Court. 

Two  questions  are  presented  on  the  bill  of  exceptions: 

First— Is  the  surety  of  the  Treasurer  bound  upon  his  bond 
for  monies  which  came  to  the  hand  of  his  principal  before  the 
execution  of  the  bond  ? 

Second — Are  the  statements  made  by  the  Trieasurer  of  the 
County,  in  his  reports  of  the  state  of  the  County  Treasury,  evi- 
dence against  his  surety  ? 

1.  The  condition  of  the  bond  is,  that  Townsend,  the  Treasu- 
rer, "  shall,  from  time  to  time,  and  at  all  times,  render  a  just 
and  true  account  to  the  Commissioners  Court  of  Roads  and 
Revenue  of  Mobile  county,  when  thereto  requested,  of  all  the 
monies,  securites,  stock  and  other  property  of  said  county, 
which  shall  come  to  his  hands,  or  be  committed  to  his  charge, 
and  deliver  the  monies,  securities,  stocks  and  other  property 
of  said  county  in  his  hands,  together  with  all  documents,  &c. 
to  his  successor,"  &c. 

The  statute  makes  it  the  duty  of  the  County  Treasurer  to  re- 
ceive and  keep  the  monies  of  the  county,  and  to  disburse  the 
same  according  to  law,  [Aik.  Dig.  424,  §7,]  and  it  cannot  ad- 
rait  of  question,  that  his  official  bond  covers  all  the  money 
which  is  in  his  hands,  belonging  to  the  county  at  the  time  of 
its  execution,  as  much  so  to  all  intents  and  purposes  as  if  he 
had  received  it  afterwards.  [Farrar  and  Brown  v.  The  United 
States,  5  Peter-s  373.] 

In  this  case,  it  appears  that  the  Treasurer  had  received  mo- 
ney belonging  to  the  county  anterior  to  the  execution  of  this 
bond,  and  whilst  a  diflerent  bond  with  a  different  surety  exist- 
ed. As  there  is  nothing  in  the  act  requiring  the  bond  to  be  ta- 
ken, which  would  authorize  the  presumption  that  it  was  in- 
tended to  cover  past  derelictions  of  duty,  it  is  very  clear  that 
if  this  money  had  been  wasted  or  appropriated  to  the  use  of 
the  Treasurer,  before  the  bond  here  sued  on  was  executed,  the 
surety  in  the  former  bond  would  alone  be  responsible,  and  to 
that  eft'ect  the  Court  charged  the  jury. 

There  is  some  obscurity  in  the  charge  moved  for  by  the  de- 
fendants, but  it  appears  to  assume  that,  as  the  Treasurer  did  not 
settle  his  accounts  until  after  the  execution  of  the  last  bond, 
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the  surety  in  the  latter  is  not  responsible  for  money  received 
by  the  Treasurer,  while  acting  under  the  first  bond.  But  it  is 
not  the  receipt  of  money  by  the  Treasurer  which  renders  the 
surety  liable;  it  is  his  failure  to  disburse  it  according  to  law. 
It  is  true  that  the  Treasurer  is  required  to  settle  his  accounts 
annually,  but  the  surety  can  claim  no  exemption  from  this 
failure  of  the  Treasurer  to  perform  his  duty.  The  fact  that  he 
did  not  settle  his  accounts  until  after  the  second  bond*  was  ex- 
ecuted, which  is  assumed  in  the  charge  moved  for,  if  true, 
would  not  be  conclusive  to  show  that  lliere  was  a  misapplica- 
tion of  the  money  of  the  county  previous  to  that  time.  The 
law  requiring  annual  settlements  to  be  made  by  the  Treasurer, 
{Aik,  Dig.  426,  §21,]  gives  a  specific  penalty  for  such  failure, 
but  does  not  make  it  evidence  of  a  defalcation.  Nor  does  it 
follow,  that  because  the  treasurer  may  have  faithfully  disburs- 
ed all  the  monies  received  by  him,  since  the  date  of  the  last 
bond,  that  ha  had  before  that  time  wasted,  or  misapplied  the 
monies  previously  received  by  him  ;  no7i  constat  but  that  the 
monies  previously  received  were  in  the  County  Treasury  at 
the  time  the  last  bond  was  executed.  A  strong  presumption 
that  such  was  the  fact  arises  from  his  report  made  a  few  days 
afterwards,  in  which  he  admits  a  larger  sum  to  be  in  the  Trea- 
sury of  the  county,  than  the  defalcation  found  by  the  jury  at 
the  trial. 

2.  This  brings  us  to  the  next  inquiry,  whether  the  reports  of 
the  Treasurer  are  binding  on  his  surety  ?  We  do  not  consider 
it  necessary,  in  this  case,  to  go  into  the  inquiry  how  far  the 
surety  is  bound  by  the  declarations  of  the  principal,  made  in 
reference  to  his  conduct  as  Treasurer,  whilst  in  otfice  ;  as  he 
certainly  is  bound  by  those  acts  which,  as  Treasurer  of  the 
county,  his  principal  was  bound  to  perform,  and  for  the  per- 
formance of  which  he  was  surety. 

The  statute  requires  the  Treasurer  to  account  with  the  Com- 
missioners Court  aimually,  and  upon  his  resignation  or  remo- 
val from  office,  to  state  the  account,  and  deliver  the  money 
and  other  efiects  of  the  County  to  his  successor,  and  these  acts 
when  done  are  as  obligatory  on  the  surety  as  on  the  principal. 
The  precise  object  of  this  accounting  is  to  show  the  stale  of  the 
Treasury,  or  in  other  words,  the  amount  of  the  public  money 
in  the  hands  of  the  Treasurer  and  the  security,  afforded  by 
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the  bond,  would  be  perfectly  illusory  if  the  surety  was  not 
bound  by  the  act,  when  done,  to  the  same  extent  as  the  prin- 
cipal. We  are  unable  to  perceive  any  difference,  as  it  respects 
this  question,  between  the  surety  of  a  Sheriff  and  the  surety  in 
this  case,  and  it  cannot  be  questioned  that  the  return  of  a  Sher- 
iff upon  an  execution,  that  he  hadanade  the  money  thereon, 
would  be  evidence  of  that  fact  against  his  sureties.  So  it  has 
been  held,  that  the  entries  of  a  Teller  of  a  Bank,  in  a  book  in 
which  he  daily  stated  his  account  as  Teller,  was  evidence  a- 
gainst  his  surety.  [State  Bank  v.  Johnston,  1  Rep.  Con.  Court, 
404.]  To  the  same  effect  is  Pendleton  v.  Bank  of  Kentucky, 
1  Monroe,  171. 

The  only  doubt  which  could  exist  in  this  case,  is  the  propri- 
ety of  the  admission  of  the  account  stated  by  Townsend  after 
his  resignation,  showing  the  amount  of  money  in  his  hands  as 
Treasurer  of  the  County,  as  evidence  against  his  surety. 

It  may  be  conceded  that  the  acts  or  declarations  of  a  princi- 
pal, which  will  be  evidence  against  the  surety,  must  be  made 
or  done  in  the  performance  of  the  duty  for  which  the  surety  is 
responsible;  but  the  concession  will  not  avail  the  surety  in  this 
case,  as  that  is  literally  the  fact  here,  even  as  it  regards  the  re- 
port made  by  the  Treasurer  to  his  successor  in  office,  of  the 
amount  of  public  money  in  his  hands.  The  rendition  of  this 
account  to  his  successor,  is  a  part  of  his  duty  as  Treasurer,  and 
is  not  in  the  nature  of  an  admission,  which  he  might  make  or 
withhold  at  pleasure ;  but  is  as  obligatory  on  him,  and  as  much 
a  part  of  his  official  duty,  as  the  annual  account  which  he  is 
required  to  render  to  the  Commissioners  Court :  and  has,  in- 
deed, precisely  the  same  object  in  view — the  ascertainment  of 
the  state  of  the  Treasury. 

We  are  not,  however,  to  be  understood  as  deciding  that  the 
account  thus  rendered  is  conclusive  on  the  County;  it  is  cer- 
tainly, however,  prima  facie  evidence  against  the  Treasurer. 
It  is  an  act  which  he  is  required  as  Treasurer  to  perform,  and 
which,  when  performed,  is  evidence  both  against  him  and  his 
surety. 

The  result  of  this  examination  is,  that  the  judgment  of  the 
Court  below  must  be  affirmed. 
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THE  PLANTERS'  AND  MERCHANTS'  BANK,  use,  &c. 
V.  BLAIR  AND  MORROH. 

1.  When  a  creditor  receives  a  note  from  his  debtor  with  other  persons  as  security, 
and  the  note  is  made  payable  to  a  Bank,  under  the  expectation  that  it  will  be 
discounted,  the  securities  are  not  discharged  by  the  refusal  of  the  Bank  f^  dis. 
count  it,  but  the  creditor  may  sue  in  the  name  of  the  Bank,  or  transfer  thfe  note 
10  another,  who  may  in  like  manner  use  the  name  of  the  Bank  to  collect  the 
money. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  County. 

This  is  auj  action  of  assumpsit  by  the  Planters'  and  Mer- 
chants' Bank  of  Mobile,  for  the  use  of  Sayre,  Converse  &  Co. 
against  Blair  and  Morroh,  as  ihe  makers  of  a  note,  by  which 
one  Briley  as  principal,  and  themselves  and  one  Adcock  as 
sureties  promised  to  pay  to  the  President  and  Directors  of  the 
said  Bank  $129  12,  twelve  months  after  the  15th  of  June, 
1838. 

The  cause  was  tried  on  the  general  issue,  and  the  proof  was 
that  sometime  previous  to  the  date  of  the  note  the  witness  had 
conversed  with  the  principal  in  the  note  and  one  Horton,  and 
from  this  the  witness  learned  that  Briley,  the  principal,  was  in- 
debted to  Horton  $2,000,  or  upwards.  1  he  debt,  as  fhe  wit- 
ness understood  from  those  persons,  arose  from  advances  of 
cash  made  by  Horton  to  Briley.  In  order  to  facilitate  the  pay- 
ment of  the  debt,  Horton  proposed  to  Briley  that  it  should  be 
divided  into  three  parts,  to  which  the  latter  assented,  and  af- 
terwards, and  when  this  agreement  was  made,  Briley  called  at 
the  house  of  the  witness,  in  company  with  Adcock,  to  carry  it 
into  effect,  and  requested  the  witness  to  attest  his  and  Adcock's 
signature  to  these  notes,  made  pursuant  to  the  said  agreement. 
The  note  sued  on  is  one  of  those  notes.  The  witness  heard 
nothing  said  as  to  the  reason  why  the  notes  were  made  in  the 
form  they  were,  but  supposed  them  to  be  so  made  at  the  re- 
quest of  Horton.  The  witness  also  stated  facts,  showing  an 
advance  or  loan  to  Horton  by  Briley  of  S2,000  in  1837.        _  . 
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The  defendant  proved  by  the  Cashier  of  the  Bank,  that  the 
note  sued  on  did  not  belong  to  it,  nor  had  he  any  knowledge 
of  the  suit  until  his  evidence  was  taken.  It  was  admitted  the 
note  was  in  the  form  prescribed  by  the  Bank  for  notes  to  be 
discounted  by  it. 

■  No  evidence  was  given  to  show  that  defendants  knew  any 
thing  of  the  transaction  between  Horton  and  Briley,  nor  that 
they  had  any  notice  of  any  consideration  given  for  the  note  by 
Horton. 

Upon  this  state  of  facts,  the  Court  charged  the  jury,  that  in 
the  absence  of  any  knowledge  or  notice  of  the  facts  stated  by 
the  plaintiff's  witness,  as  to  the  transaction  between  Horton 
and  Briley  and  Adcock,  the  defendants  were  not  liable  to  this 
action.  The  plaintiff  excepted,  and  the  defendants  having  had 
a  verdict  and  judgment  in  their  favor,  the  charge  of  the  Court 
is  now  assigned  as  error. 

Thornton,  for  the  plaintiff  in  error,  cited  Commercial  Bank 
of  Natchez  v.  Claiborne  et  al,  5  Howard,  301 ;  Bank  of  Rut- 
land V.  Buck,  5  Wend.  66. 

Murphy,  contra. 

GOLDTHWAITE,  J. — The  circumstances  in  evidence  when 
this  case  was  tried,  have  no  tendency  to  establish  a  fraudulent 
contrivance,  either  by  Briley,  the  principal  in  the  note,  or  by 
Horton,  to  whom  it  was  given.  The  material  inquiry  is, 
whether  a  sufficient  consideration  is  shown  or  may  be  presum- 
ed? and  is  not,  as  assumed  by  the  Circuit  Court,  whether  these 
defendants  were  informed  of  the  manner  in  which  Horton  or 
Briley  intended  to  use  the  note. 

In  the  absence  of  any  evidence  upon  the  matter,  the  pre- 
sumption is  that  all  the  sureties  intended  to  be  bound  for  the 
sum  of  money  expressed  in  the  note,  and  it  is  entirely  imma- 
terial jvhether  it  is  paid  to  the  Planters'  and  Merchants'  Bank 
or  to  another.  Conceding  that  the  presumption  could  properly 
be  drawn  that  the  sureties  intended  the  note  to  be  discounted 
by  the  Bank,  the  primary  object  certainly  was,  so  far  as  can  be 
inferred,  from  the  absence  of  any  proof  to  the  contrary,  to  ben- 
efit Briley.    This  benefit  has  been  received  by  him,  and  there- 
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fore  the  principal  object  for  which  the  note  was  made  has 
been  attained.  The  cases  are  numerous  to  show,  that  when  a 
note  is  made  payable  to  a  Bank,  and  with  the  expectation  that 
it  will  be  discounted,  it  does  not  discharge  the  sureties  if  the 
principal  raises  money  on  it  by  another  mode;  and  that  in  such 
a  case  the  holder  is  entitled  to  use  the  name  of  the  Bank  for 
the  purpose  of  collection.  [Bank  of  Rutland  v.  Buck,  5  Wend. 
66  ;  Chenango  Bank  v.  Hyde,  4  Cowen,  567  ;  Pow  ell  v.  W  a- 
ters,  17  John.  176;  Utica  Bank  v.  Ganson,  10  Wend.  314; 
Commercial  Bank  of  Natchez  v.  Claiborne,  5  Howard,  301.] 
Let  the  judgment  be  reversed  and  the  cause  remanded. 


THE  BANK  OF  THE  STATE  OF  ALABAMA  v.  MAR- 
TIN AND  HUNTINGTON. 

1.  Where  a  contract  was  entered  into  for  the  perfortnance  of  professional  serrices, 
the  value  of  which  was  to  be  ascertained  by  arbitration,  if  the  parries  could  not 
agree ;  if  the  party  for  whom  they  are  rendered  refusee  to  have  them  arbitrated* 
atsumpsit  will  lie  for  a  quantum  meruit. 

2.  Where  professional  gentlemen  agree  with  their  client,  that  as  it  could  not  be 
known  what  business  they  woald  be  required  to  perform,  they  would  receive  fur 
their  services  what  any  gentleman  of  the  bar  would  consider  reasonable,  this  is 
an  agreement  to  arbitrate,  and  will  not  bar  an  action. 

3.  An  agreement  by  counsel  to  attend  to  the  litiga'ed  business  of  a  Bank,  pending 
and  to  be  brought  befpre  the  Courts,  to  the  end  of  the  then  current  year,  does  not 
oblige  the  counsel  to  attend  to  such  as  are  undetermined  at  the  end  of  the  year. 

4.  The  act  of  1839,  in  prescribing  the  salary  of  :he  Attorneys  of  the  State  Bank 
and  its  branches,  applies  alone  to  the  regular  Attorney  in  the  different  Banks, 
who  is  elected  by  the  Directors,  and  does  not  inhibit  the  Banks  from  the  employ- 
ment of  such  other  professional  assistance  as  their  interest  may  require. 

Writ  of  Error  to  the  Circuit  Court  of  Tuscaloosa. 

This  was  an  action  of  assumpsit  by  the  defendants  in  error 
against  the  plaintiff,  to  recover  damages,  for  services  rendered 
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by  them  as  attorneys  and  counsellors  at  law,  in  the  prosecution 
of  suits,  and  in  giving  professional  advice.  The  cause  was 
tried  on  the  plea  of  non  assumpsit,  and  a  verdict  and  judgment 
rendered  in  favor  of  the  plaintiffs  below,  for  twenty-five  hun- 
dred dollars  and  eleven  cents.  On  the  trial  the  defendant  ex- 
cepted to  the  ruling  of  the  presiding  Judge,  from  which  it  ap- 
pears that  the  plaintiffs  adduced  evidence  tending  to  show  the 
performance  of  professional  services  by  them  as  alledged,  at 
the  defendant's  request.  The  defendant  then  offered  a  letter, 
addressed  by  the  plaintiffs  to  the  defendant,  of  which  the  fol- 
lowing is  a  copy: 

Tuscaloosa,  Juli/ 15,  ]  841. 
Gentlemen — In  reply  to  your  proposition  to  engage  our  ser- 
vices in  the  litigated  business  of  the  Bank,  pending  and  to  be 
brought  before  the  Courts  during  the  remainder  of  the  year, 
stipulating  also,  as  a  part  of  our  duty  in  the  engagement,  that 
we  shall  take  such  steps  in  procuring  the  testimony  in  those 
cases  as  we  may  be  able  to  do,  we  have  to  say  we  are  willing 
to  enter  into  the  engagement ;  and  as  to  the  compensation,  we 
are  willing  to  take  such  as  any  gentleman  of  our  profession 
would  consider  reasonable,  or  would  engage  to  do  it  for;  we 
add  this,  because  it  is  not  known,  nor  can  it  be  ascertained, 
what  amount  of  business  will  be  required  to  be  done  by  us.  As 
you  mentioned  the  limited  authority  of  the  board  to  make  ex- 
penditures for  this  kind  of  service,  and  the  pressing  demand 
for  aid  to  your  attorney,  from  an  increased  amount  of  business, 
*we  are  willing,  should  the  business  of  the  Bank  in  which  our 
services  are  required,  demand  a  charge  by  us,  larger  than  the 
Board  may  feel  authorized,  without  further  authority  from 
the  Legislature  to  pay,  to  rely  for  any  excess  on  that  body. 
Very  respectfully, 

Martin  &  Huntington. 

Messrs.  John  Marrast  and  Joel  White,  Committee,  &c. 

It  was  also  proved  by  the  defendant,  that  the  letter  of  the 
plaintiffs  contained  the  contract  between  the  parties,  under 
which  the  plaintiffs  performed  the  services  in  question.  The 
evidence  further  showed  that  the  plaintiffs  had  attended  from 
the  date  of  the  letter,  until  the  end  of  the  year  1841,  to  the  liti- 
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gated  cases  of  the  defendant  in  Court ;  and  that  some  of  these 
cases  were  yet  undisposed  of — that  after  the  expiration  of  that 
year,  the  plaintiffs  rendered  to  the  defendant  an  account  for 
their  services,  upon  the  reception  of  which,  the  defendant,  with- 
out notice  to  the  plaintiffs,  took  the  opinion  of  third  persons  as 
to  the  value  of  their  services,  and  voted  as  an  equivalent  there- 
for the  sum  of  five  hundred  and  sixty  dollars;  but  the  plaintiffs 
refused  to  accept  the  same.  That  plaintiffs  had  offered  to  sub- 
mit the  matter  in  controversy  io  some  member  of  the  Tusca- 
loosa bar,  which  defendant  declined;  that  they  had  asked  per- 
mission to  have  attorneys  examined  before  the  committee  of 
the  Bank  Directors  having  the  matter  in  charge,  which  was 
denied. 

The  defendant's  counsel  moved  the  '"ourt  to  charge  the  jury 
that  the  evidence  in  the  cause  had  shown  a  special  contract 
between  the  parties,  and  that  the  [>laintiffs  could  not  recover 
in  the  form  of  action  adopted.  This  charge  was  refused,  and 
the  Court  instructed  the  jury,  that  if  they  found  that  the  defen- 
dant had,  without  notice  to  the  plaintitfs,or  asking  or  obtaining 
their  participation  in  the  matter,  undertaken  to  fix  the  value  of 
their  services,  after  receiving  their  account,  the  plaintiffs  were 
not  bound  by  the  acts  of  the  directors,  but  were  authorized  to 
sue  in  the  form  in  which  they  had  declared,  and  recover  so 
much  as  their  services  were  worth. 

To  the  refusal  to' charge,  and  to  the  charge  given,  the  defen- 
dant excepted.  , 

The  defendant's  counsel  also  prayed  the  following  charge, 
that  the  plaintiffs'  undertaking  by  their  letter  was  entire,and  if 
any  of  the  litigated  cases  of  the  defendant  which  were  in  Court 
when  the  plaintiffs  were  employed,  were  yet  undisposed  of, 
they  could  not  recover;  which  was  refused.  But  the  Court 
charged  the  jury,  the  plaintiffs  had  performed  their  contract,  if 
they  had  attended  to  those  cases  during  the  year  1841. 

To  the  refusal  to  charge,  and  the  charge  given,  the  defen- 
dant excepts. 

The  defendant's  counsel  further  prayed  the  Court  to  charge 
the  jury,  that  the  act  of  February,  1839,  restrained  the  defen- 
dant to  the  appropriation  of  one  thousand  dollars  for  legal  ser- 
vices for  one  year,  and  that  the  Directors  had  no  authority  to 
78 
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contract  for  or  employ  services  which  required  the  payment  of 
a  greater  sum ;  which  was  refused.  But  the  Court  charged  the 
jury,  that  under  the  act  of  February,  1839,  the  defendant  had 
no  power  to  employ  a  general  attorney  for  one  year  at  a  great- 
er salary  than  one  thousand  dollars;  and  for  that  sum  they  had 
a  right  to  his  services  during  that  period,  in  all  legal  matters, 
but  if  it  became  obvious,  that  from  pressing  exigencies  the  gen- 
eral attorney  was  inadequate  to  the  successful  management  of 
the  defendant's  business,  and  the  interest  of  the  Bank  was  like- 
ly to  suffer,  then  the  Directors  had  a  right  to  contract  for,  and 
compensate  such  additional  legal  services  as  the  exigency  of 
the  case  required. 

To  the  charge  given,  as  well  as  the  refusal  to  charge,  the  de- 
fendant excepted. 

B.  F.  Porter,  for  the  plaintiffs  in  error,  insisted — 

1.  That  the  proof  shewed,  there  was  a  special  contract;  and 
on  that  the  plaintiff  should  have  declared,  as  they  are  bound 
to  abide  by  its  terms.  [2  Porter's  Rep.  376 ;  Chitty  on  Con. 
19  to  21 ;  2  Starkie's  Ev.  71,  note  1.] 

2.  The  construction  of  the  contract  is,  that  the  Board  of  Di- 
rectors would  pay  what  was  allowed.  The  facts  disclosed  in 
the  bill  of  exceptions  show  that  they  had  voted  what  was 
thought  to  be  a  just  allowance  to  the  defendants  in  error,  for 
their  professional  services,  and  that  the  latter  refused  to  receive 
that  sum.  They  are  not  in  law  entitled  to  more.  [2  Starkie's 
Ev.  72.] 

3.  The  act  of  February,  1839,  inhibited  the  Board  from  con- 
tracting for  legal  services  at  a  price  beyond  one  thousand  dol- 
lars for  a  year,  and  the  Circuit  Judge  should  so  have  charged 
the  jury. 

Peck  and  Wm.  Cochran,  for  the  defendants.  It  is  need- 
less to  inquire  whether  the  contract  between  the  parties  was 
special  or  not,  as  a  conclusion  either  way  is  wholly  immaterial. 
If  special,  the  plaintiff  in  error,  by  refusing  to  adopt  the  means 
it  prescribes  to  ascertain  the  value  of  the  defendants'  services, 
released  them  from  all  obligation  so  to  consider  it,  and  author- 
ized them  to  declare  on  a  quantum  meruit:  on  their  part  no 
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further  act  was  required,  but  they  were  entitled  to  be  paid  tbe 

value  of  their  services.  ^  '»»     .. 

2.  The  Board  of  Directors  had  no  authority  to  determine 
what  sum  should  be  paid  to  the  defendants  in  error  for  their 
services.  This  in  the  event  of  disagreement  was  to  be  ascer- 
tained by  a  professional  gentleman;  but  this  mode  of  adjust- 
ment, though  proposed  by  the  defendants,  was  refused  by  the 
plaintiff  in  error.  In  this  proposition  the  defendants  did  more 
than  the  law  required ;  for  it  is  settled  that  a  stipulation  in  a 
contract  to  submit  matters  which  may  arise  to  arbitration,  will 
not  bar  an  action. 

3.  The  act  of  1S39,  relates  to  the  regular  attorney,  elected 
by  the  corporation  for  a  year,  and  not  to  such  extraordinary 
professional  services  as  the  interest  of  the  Bank  may  require. 
This  conclusion  is  apparent  from  an  examination  of  the  statute, 
and  the  cause  of  its  enactments 

COLLIER,  C.  J. — The  elementary  writers  upon  pleading 
concur  in  laying  down  the  law,  that  where  the  demand  is 
merely  of  a  pecuniary  nature,  and  is  founded  upon  a  past  or 
executed  consideration,  it  is  sufficient  to  declare  upon  the  com- 
mon indebitatus  counts.  [1  Chitty's  Plead.  316.]  And  such 
will  be  found  to  be  the  conclusion  of  the  adjudged  cases. 
Here  the  declaration  is  framed  upon  the  idea,  that  the  services 
^or  the  performance  of  which  the  plaintiff  had  undertaken,  had 
been  performed,  and  that  the  defendant  had  refused  to  pay  aa 
equivalent  therefor.  The  rule  we  have  stated  applies  to  such 
a  case.  In  another  point  of  view,  the  form  of  declaring  which 
was  adopted  was  clearly  permissible.  The  defendant  refused 
to  submit  to  the  arbitrament  of  a  member  of  the  legal  profes- 
sion the  ascertainment  of  the  value  of  the  plaintiffs  services; 
as  the  paper  relied  on  as  a  contract  contemplates.  This  indi- 
cated an  unwillinguess  on  the  part  of  the  defendant  to  have 
the  extent  of  tbe  liability  of  the  Bank  admeasured,  as  the  plain- 
tiffs proposed;  and  authorized  the  latter  to  recover  upon  a 
quantum  meruit.  The  case  of  Randolph  v.  Perry,  [2  Por- 
ter's Rep.  376,]  which  was  cited  at  the  argument  is  entirely 
unUke  the  present.  There  the  question  was,  whether  a  valid 
and  intelligible  contract  in  writing,  could  be  set  aside  and  sub- 
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stitnted  by  a  verbal  agreement  without  consideration,  which 
was  materially  diflpQrent  in  its  terms;  the  Court  very  properly 
determined  that  it  could  not. 

The  contract  which  is  evidenced  by  the  plaintiffs'  letter  does 
not  authorize  the  Directors  to  j&x  the  value  of  the  plaintiffs' 
services.  They  propose,  that  inasmuch  as  it  could  not  be 
known  what  amount  of  business  would  be  required  of  them, 
that  their  compensation  should  be  left  for  future  adjustment; 
and  that  they  would  receive  what  any  gentleman  of  the  bar 
wouldjconsiderjeasonable.  This,  at  most,  is  an  agreement  to 
arbitrate,  and  will  not  bar  the  action.  In  Stone  v.  Dennis,  [3 
Porter's  Rep.  239,]  the  Court  say,  "  it  is  clear,  that  a  party,  by 
agreeing  to  submit  his  case  to  arbitration,  does  not  lose  his  re- 
medy at  law,  unless  at  the  time  of  the  commencement  of  his 
suit  there  is  an  arbitration  pending,  or  an  award  has  actually 
been  made  ;  and  a  contract  absolutely  to  waive  one's  right  to 
go  to  law,  is  void,  as  against  public  policy."  See  to  the  same 
effect  Bozeman  v.  Gilbert,  1  Ala.  Rep.  N.  S.  90.] 

The  agreement  was  to  attend  to  the  litigated  business  of  the 
Bank,  pending  or  to  be  brought  before  the  Courts  from  the 
time  the  plaintifis  were  retained  to  the  end  of  the  year.  If 
any  of  the  cases  should  not  be  determined  during  that  period, 
the  plaintiffs  were  under  no  obligation  to  give  further  atten- 
tion to  them.  The  term  for  which  they  were  engaged  was 
expressly  limited,  and  the  contract  different  from  that  under 
which  counsel  are  usually  retained  in  this  State. 

The  section  of  the  act  of  February,  1839,  which  it  is  suppos- 
ed inhibited  the  employment  of  the  plaintiffs  by  the  Directors 
of  the  Bank  is  as  follows,  viz  : 

"  That  the  several  attorneys  of  the  Bank  of  the  State  of  Ala- 
bama and  its  Branches,  shall  hereafter  receive  an  annual  sala- 
ry of  one  thousand  dollars,  payable  quarterly,  and  no  more." 

Previous  to  this  act,  the  attorneys  for  the  Banks  were  com- 
pensated by  a  stipulated  fee,  in  each  case,  which  was  uniform, 
without  regard  to  the  amount  of  professional  labor,  or  skill, 
which  was  required  for  its  prosecution  or  defence.  Such  was 
the  number  of  suits,  during  some  years,  by  some  of  the  Banks, 
that  at  least  five  times  the  prescribed  salary  was  occasionally 
paid  to  an  attorney.     To  remedy  what  the  Legislature  con- 
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ceived  to  be  a  prodigal  expenditure  of  money,  the  act  in  ques- 
tion was  passed.  It  applies  alone  to  the  regular  attorney,  who 
is  elected  by  the  Directors,  as  an  officer  in  the  respective 
Banks;  and  does  not,  expressly  or  by  implication,  restrain 
them  in  the  employment  of  such  other  professional  assistance 
as  the  interest  of  the  Bank  may  require.  The  povter  of  the 
Directory  of  the  Bank  of  the  State  would  be  plenary,  inde- 
pendent of  any  express  delegation  by  the  Legislature  ;  but 
they  are  expressly  authorized  by  its  charter  to  appoint  such 
officers,  &c.  as  shall  be  necessary  for  executing  the  business  of 
the  corporation.  [Aik.  Dig.  57.J  It  is  important  that  they 
should  be  invested  with  such  an  authority ;  for  it  might  so 
happen  that  the  Bank  would  require  the  services  of  an  attor- 
ney at  law  in  another  State,  or  in  different  counties  of  this 
State  at  the  same  time.  Unless,  under  such  circumstances, 
the  Directors  could  employ  and  compensate  as  many  profes- 
sional gentlemen  as  the  interest  of  the  Bank  required  to  be  re- 
tained, the  business  of  the  corporation  might  very  materially 
suffer.  Whether  the  Directors,  in  entering  into  the  contract 
with  the  plaintiffs,  did  that  which  was  expedient  and  proper, 
under  the  circumstances,  is  a  question  not  submitted  to  us,  but 
the  inquiry  is,  did  they  exceed  their  powers  ?  On  this  point 
we  have  expressed  our  opinion. 

Our  conclusion  upon  the  entire  case  is,  that  the  judgment  of 
the  Circuit  Court  should  be  affirmed. 
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LONG  &  LONG  v.  BROWN  et  al. 

1.  A  Court  of  Equity  will  not  interfere  between  the  parties  to  a  contract,  though  it 
be  executory,  where  no  fraud  has  intervened,  but  will  leave  them  to  seek  the  re- 
dress  their  contract  provides  for,  unless  there  be  some  special  ground  of  equita- 
ble interposition — as  wherein  a  sale  of  land  the  covenants  are  independent,  and 
the  vendor  cannot  make  the  title  and  is  insolvent. 

2.  An  allegation  that  the  complainant  has  reason  to  fear,  and  does  fear,  that  the 
defendant  cannot  make  title,  and  will  be  unable  to  respond  in  damages,  is  too 
vague,  loose,  and  uncertain  to  be  the  basis  of  any  action  in  a  Court  of  Chancery. 

3.  It  is  no  ground  for  granting  or  continuing  an  injunction  to  a  judgment  at  law 
that  there  is  a  mistake  in  the  description  of  lands  in  a  bond  for  title,  without  alsa 
showing  that  the  other  pajty,  on  application,  refuses  to  correct  the  mistake. 

4.  In  such  a  ease,  the  correction  can  be  made  by  the  adult  parties,  though  infantd 
have  an  interest  in  the  title  bond. 

5.  The  grant  of  sixteenth  sections,  by  the  act  of  Congress  of  second  March,  1819, 
is  in  perpetuity  to  the  inhabitants  of  the  several  townships,  but  the  legal  title  to 
the  land  is  in  the  State,  in  trust  for  the  inhabitants  of  the  respective  townships 
in  which  the  lands  lie. 

6.  A  sale  of  a  sixteenth  section,  pursuant  to  the  act  of  the  Legislature  is  valid,  and 
binJing  on  the  inhabitants  of  the  township. 

7.  Whether  the  acquiesence  of  the  inhabitants  of  a  township  in  an  irregular  sale, 
and  receipt  of  the  interest  of  the  purchase  money,  would  not  be  a  waiver  of  such 
irregularity — and  whether  the  issuance  of  a  patent  would  not  preclude  all  ioqui. 
ry  into  the  regalarity  of  the  sale — Quere. 

8.  Affidavits  cannot  be  read  on  a  motion  to  dissolve  an  injunction,  in  opposition  to 
the  answer,  except  in  the  case  of  an  injunction  to  stay  waste. 

9.  An  injunction  may  be  dissolved  on  the  answer  of  one  defendant,  if  he  alone  is 
charged  with  knowledge  of  the  facts. 

Appeal  from  the  Chancery  Court  at  Talladega. 

The  bill  was  filed  by  the  plaintifts  in  error,  and  alledges  that 
they  purchased  of  the  defendant,  Brown,  the  sixteenth  section, 
in  township  nineteen,  range  six,  east — the  north  east  quarter 
of  the  north  east  quarter  and  the  south  east  quarter  of  the  north 
east  quarter  of  section  seventeen,  in  the  same  township  and 
range,  all  in  the  Coosa  land  district,  at  the  price  of  six  thou- 
sand dollars,  to  be  paid  in  three  payments,  and  executed  to 
him  three  notes  for  two  thousand  dollars  each,  falling  due  an- 
nually, on  the  25th  December,  1840, 1841,  and  1842 — ^he  exe- 
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cuting  a  bond  for  title,  by  which  it  was  intended  to  secure  to 
complainant  good  and  perfect  titles  to  said  land,  including  re- 
linquishment of  dower,  upon  the  payment  of  the  purchase 
money. 

That  in  describing  the  land  in  the  title  bond,  either  by  fraud 
or  mistake,  the  south  east  quarter  of  the  north  west  quarter 
of  section  seventeen,  is  inserted,  instead  of  the  south  east  quar- 
ter of  the  north  east  quarter  of  that  section,  and  that  the  land 
so  purchased  and  not  conveyed  is  essential  to  the  enjoyment  of 
the  residue. 

That  at  the  time  of  the  purchase  they  were  informed  by 
Brown  that  said  sixteenth  section  had  been  regularly  sold  un- 
der and  by  authority  of  the  statute  authorizing  such  sales,  and 
that  he  would  be  able  to  make  good  and  perfect  title  to  the 
same,  "but  your  orator,  after  diligent  inquiry  at  the  proper  of- 
fice, and  of  many  persons  who  had  opportunity  to  be  correctly 
informed  on  the  subject,  cannot  learn  of  any  evidence  that  will 
sustain  the  legality  of  such  sale.  On  the  contrary  they  believe 
said  sale  was  irregular  and  void,  and  that  many  of  the  material 
requisitions  of  the  statute  authorizing  such  sales,  were  not  com- 
plied with. 

That  a  mill  was  erected  on  a  part  of  the  land,  and  defen- 
dant assured  complainants  that  the  works  were  .executed  in  a 
workmanlike  manner,  and  that  the  abutments  of  the  dam  were 
run  into  the  bank  for  its  security — but  that  such  was  not  the 
fact,  and  that  the  tenons  of  the  works  were  not  more  than 
from  two  to  four  inches,  when  they  should  have  been  from  six 
to  eight  inches,  in  such  works,  and  that  complainants  had  no 
power  to  correct  these  misstatements,  as  the  parts  were  in- 
visible.    That  the  dam  has  been  washed  away  by  a  freshet 

That  N.  &  H.  Weed  &  Co.  of  Philadelphia,  as  indorsees  of 
the  first  note,  have  commenced  suit  thereon,  and  obtained 
judgment  thereon,  and  that  it  was  not  till  judgment  was  ob- 
tained that  complainants  learned  that  they  were  like  to  lose 
the  laud  from  the  inability  of  defendant  to  make  title.  That 
the  mostJiraluable  part  of  the  land  was  entered  at  the  land  of- 
fice by  one  Price,  who  has  departed  this  life  without  making 
defendant  any  title,  and  that  his  widow  refuses  to  relinquish 
dower  but  on  certain  conditions,  which  they  do  not  know  that 
the  defendaul  ciin  perform.     That  execution  has  been  sued 
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out  on  the  judgment,  and  suit  brought  by  Weed  &  Co.  on  the 
second  note.  That  they  have  reason  to  fear,  and  do  fear,  that 
defendant  will  be  wholly  unable  to  make  them  title  according 
to  his  contract,  and  they  fear  he  will  be  unable  to  respond  to 
them  in  damages.  Notwithstanding  all  which,  the  parties  are 
urging  the  collection  of  the  money,  &c. 

The  prayer  of  the  bill  is,  that  Brown  and  N.  &  H.  Weed  & 
Co.  be  made  parties  to  the  bill,  and  for  an  injunction,  &c. 

The  Chancellor  granted  the  injunction,  according  to  the  pray- 
er of  the  bill. 

Annexed,  as  an  exhibit  to  the  bill,  is  the  title  bond  of  Brown, 
the  condition  of  which  is,  "Novv'^  he  it  known,  that  when  said 
J.  &  J.  Long  shall  well  and  truly  pay  and  satisfy  said  notes, 
then  the  said  Warner  Brown  binds  himself,  his  heirs,  &c.,  to 
convey,  by  general  warranty  deed,  the  above  described  land, 
and  bargained  premises,  to  the  said  John  and  James  Long,  or 
their  heirs,  and  "also,  to  procure  the  relinquishment  of  his  wife, 
then  this  obligation  to  be  void,  else  to  remain  in  full  force." 

To  this  bill  the  defendant.  Brown,  answered,  admitting  the 
sale  of  the  land,  as  stated  in  the  bill,  and  the  mistake  as  stated, 
but  says  that  the  title  bond  was  drawn  by  one  of  the  complain- 
ants— that  he  was  never  advised  of  the  mistake  until  the  fil- 
ing of  the  bill,  and  would  at  any  time,  if  applied  to,  have  cor- 
rected it.  That  in  regard  to  the  sixteenth  section,  he  has  no 
recollection  of  making  the  statements  attributed  to  him,  but 
may  have  done  so,  and  avers  that  the  sale  was  regular,  so  far 
as  he  knows  or  believes,  and  has  heard  no  complaint,  and  avers 
that  no  difficulty  can  arise  as  to  the  title.  He  denies  all  fraud 
or  misrepresentation  in  regard  to  the  title  or  the  nature  or  va- 
lue of  the  improvements,  but  that  the  whole  matter  was  fully 
known  and  understood,  and  minutely  examined  and  discussed 
between  the  parties  before  the  purchase. 

He  denies  that  the  widow  of  Price  claims  dower  in  the  land, 
and  states  that  she  is  willing  to  make  title  to  the  land  on  the 
payment  of  the  purchase  money,  which  he  will  be  prepared  to 
make  when  it  falls  due.  He  denies  that  he  is  unable  to  res- 
pond in  damages,  if  necessary,  but  avers  his  ability.  He  also 
exhibits  his  titles  to  the  land  in  controversy. 

Upon  this  answer  the  Chancellor  dissolved  the  injunction, 
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and  refused  to  permit  the  complainant  to  read  affidavits  in  sup- 
port of  the  bill.  '  - 

From  this  decree  the  Chancellor  granted  an  appeal  on  con- 
dition that  the  complainants  executed  a  refunding  bond  within 
twenty  days.  The  bond  was  not  executed  until  after  the  ex- 
piration of  the  twenty  days. 

The  plaintiffs  now  assign  for  error — 

1.  That  the  Chancellor  erred  in  dissolving  the  injunction. 

2.  In  hearing  the  motion,  when  all  the  parties  had  not  an- 
swered. 

3.  In  refusing  to  hear  affidavits  in  support  of  the  bill. 

Rice,  for  the  plaintiff  in  error,  contended,  that  there  was  no 
authority  for  selling  the  sixteenth  sections,  and  that  the  sale 
was  absolutely  void.  He  maintained  that  the  grant  from  Con- 
gress to  the  inhabitants  of  the  township,  created  a  corporation 
by  implication,  and  that  the  subsequent  assent  by  Congress  to 
the  State  Legislature  to  sell  the  sixteenth  sections,  was  a  mere 
void  act — and  that  if  it  were  not,  the  consent  of  the  inhabi- 
tants was  not  obtained  by  getting  the  consent  of  a  majority  of 
the  voters  of  the  township.  And  that  as  the  defendant  could 
never  make  title  to  the  land,  he  should  not  be  permitted  to 
collect  the  purchase  money,  which  he  might  not  be  able  to  re- 
fund. He  contended  that  an  allegation  of  fraud  was  not  ne- 
cessary to  sustain  such  a  bill  as  the  present. 

He  cited  4  Wheaton,  629 ;  2  B.  Com.  317 ;  3  Ala.  Rep.  51 ; 
7  Cranch.  164;  9  id.  43  ;  4  Wheaton,  518 ;  1  Sumner's  C.  C. 
R.  277;  9  Porter,  577;  Bl.  Com.  483,  note  ;  3  Ala.  169;  Tom- 
lin's  Law  Die.  Title  Inhabitant. 

He  maintained  that  the  mistake  gave  a  Court  of  Chancery 
jurisdiction,  and  that  it  could  only  be  rectified  in  Chancery,  as 
the  heirs  of  Long,  one  of  the  vendees,  had  an  interest  in  it. 

•     Stone,  contra. 

ORMOND,  J. — The  plaintiffs  in  error  purchased  from  the 
defendant,  Brown,  a  large  tract  of  land,  composed  in  part  of  a 
sixteenth  section,  and  upon  which  there  was  a  mill  erected — 
the  purchase  money  was  to  be  paid  in  three  instalments,  Which 
were  secured  by  promissory  notes,  the  vendor  executing  a  bond 
79 
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with  condition  to  make  title  to  the  land  on  the  payment  of  the 
purchase  money.  The  notes  were  transferred  to  the  defen- 
dants, N  &  H.  Weed  &  Co.  who  brought  suit  on  the  note  first 
falHng  due,  and  obtained  a  judgment,  to  enjoin  which  this  bill 
was  filed. 

The  bill  seeks  to  enjoin  the  collection  of  the  purchase  mo- 
ney, on  the  ground  of  fraudulent  representations  in  relation  to 
the  workmanship  of  the  mill  dam — because  of  a  mistake  in 
the  bond  for  title  of  one  of  the  parcels  of  the  land  which  was 
essential  to  the  enjoyment  of  the  residue — and  because  of  the 
alledged  inability  of  the  vendor  to  make  title. 

All  the  allegations  of  fraud  are  distinctly  and  positively  de- 
Died  in  the  answer,  and  it  is  insisted  that  the  plaintiffs  purcha- 
sed with  full  knowledge  of  all  the  facts — that  in  regard  to  the 
mistake  in  the  title  bond,  the  defendant,  Brown,  never  knew  of 
it  until  the  filing  of  the  bill,  and  is  now,  and  would  at  all  times 
have  been  willing  to  correct  it — that  as  it  respects  the  title  to 
the  land,  lie  believes  that  he  will  be  able  to  make  a  good  atad 
sufficient  title  according  to  his  contract — or  will  be  able  lo  res- 
pond in  damages. 

The  bill  states  that  the  plaintiff  in  error  sold  one  half  of  his 
interest  in  the  land  to  one  William  F.  Long,  and  made  an  iiv 
dorsement  to  that  effect  on  the  bond  for  title,  and  it  is  now  con- 
tended tt>at  as  William  F.  Long  has  died,  his  heirs  have  such 
an  interest  in  the  bond,  that  llie  mistake  can  only  be  corr«t- 
«d  in  a  Court  of  Cliancery.  Mistake  is  one  of  thehea«faof 
Chancery  jurisdiction,  and  there  can  be  no  doubt  that  a  Court 
of  Equity  would  rectify  the  mistake  in  this  case ;  but  there  is 
neither  reason  or  propriety  in  seeking  the  expensive  aid  of 
that  Court,  to  do  that  which  the  vendor  was  willing  to  do  vol- 
nntarily.  To  give  a  Court  of  Equity  jurisdiction  to  enjoin  a 
judgment  at  law,  until  a  mistake  of  this  kind  could  be  rectifi^ 
application  should  have  been  made  to  the  vendor  to  make  it, 
and  on  his  refusal,  that  Court  would  interfere,  if  necessajry,.  to 
prevent  an  injury  from  that  cause.  No  application  for  its 
correction  wets  made  in  this  case,  or  information  given  that  the 
mistake  existed.  There  was  therefore  no  reason  either  for 
graDting,  or  continuing  the  injunction  for  that  cause. 

IfH  be  true  as  stated,  that  minors  are  interested  in  this  titki 
bond,  it  is  not  ea^y  ^^  ^^  ^^^^  ^^Y  could  be  prejudiced  by 
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the  correction  of  a  mistake.  A  decisive  answer,  however,  to 
the  objection  that  the  mistake  could  not  be  corrected  without 
the  interposition  of  a  Court  of  Equity  is,  that  it  is  a  question 
in  which  the  minors  alone  have  an  interest,  and  they  cou)d  not 
be  prejudiced  by  such  a  course,  as  they  would  not  be  conclud- 
ed by  the  alteration,  if  fraudulently  or  improperly  made  by  the 
adult  parties  to  the  contract. 

In  respect  to  the  allegations  of  the  bill  of  the  inability  of  the 
vendor  to  make  titles  to  the  land,  it  is  \o  be  observed  that  a 
Court  of  Equity  will  not  interfere  between  the  parties  to  a 
contract,  although  it  be  executory,  where  no  fraud  has  inter- 
vened, but  will  leave  them  to  seek  that  redress  for  its  violation 
which,  by  their  contract  they  have  stipulated  for,  unless  there 
exists  some  special  ground  for  the  interposition  of  a  Cojjrt  of 
Equity.  Thus,  Chancery  will  interpose  where  the  covenants 
entered  into  by  the  parties  are  independent,  and  the  vendor 
cannot  make  or  obtain  the  title,  and  is  insolvent.  The  ground 
of  its  interposition  in  such  a  case,  is  to  prevent  the  irreparable 
injury  which  would  result  from  the  payment  of  the  purchase 
money, to  one  who  could  not  respond  in  damages  for  the  breach 
of  the  contract  on  his  part. 

The  allegations  of  this  bill  fall  far  short  of  these  requisitions. 
The  question  as  to  the  ability  of  the  vendor  to  make  title  to  the 
sixteenth  section  will  be  hereafter  considered,  and  in  regard  to 
the  other  portions  of  the  tract,  it  is  not  sufficiently  alledged 
that  the  vendor  cannot  make  the  title,  or  that  failing  in  that  he 
is  unable  to  respond  in  damages.  The  allegation  is,  that  they 
(the  complainants,)  "  have  reason  to  fear,  and  do  fear,  that 
said  Warner  Brown  is  and  will  be  wholly  unable  to  make  them 
title  according  to  his  contract,  and  they  also  fear  he  will  be  un- 
able to  respond  to  them  in  damages."  Allegations  of  this 
loose  and  indeterminate  character,  are  wholly  insufficient  to 
■warrant  the  interposition  of  Chancery.  There  is  no  sufficient 
allegation  of  the  insolvency  of  the  vendor,  and  the  allegations 
of  the  inability  of  the  vendor  to  make  or  procure  the  title,  are 
too  loose,  vague  and  uncertain  to  be  the  basis  of  any  action  in 
a  Court  of  Chancery.  So  far  as  they  are  susceptible  of  being 
answered  they  are  all  denied. 

In  relation  to  the  sixteenth  section,  which  constitutes  a  con- 
siderable portion  of  the  land  purchased,  it  is  supposed  that  the 
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vendor  never  can  make  a  good  title ;  because,  first,  there  was 
no  power  to  sell  the  land,  existing  either  in  the  Legislature  or 
in  the  township,  anJ  that  the  sale  was  therefore  a  nullity  ;  and, 
secondly,  if  such  power  existed  it  was  improperly  exercised,  as 
the  act  ol  the  Legislature  did  not  require  the  assent  of  all  the 
inhabitants  of  the  township. 

From  the  vast  number  of  sales  which  have  been  made  un- 
der the  sanction  of  this  law,  this  question  is  invested  with  great 
interest,  and  has  received  our  deliberate  consideration. 

The  propriety  of  reserving  a  portion  of  the  public  land,  out 
of  the  extensive  domain  from  which  new  States  were  in  future 
to  be  created,  as  the  means  of  providing  a  perpetual  fund  for 
the  purpose  of  education,  early  received  the  attention  of  our 
■wisest  statesman.  The  first  time  they  were  called  to  legis- 
late upon  the  lands  ceded  by  the  States,  was  in  the  establish- 
ment of  the  "Ordinance  for  the  government  of  the  territory  of  the 
U.  States  north  west  of  the  river  Ohio,  in  1 787.  They  declared 
by  the  third  article  of  that  celebrated  instrument,  that  "  Reli- 
gion, morality  and  knowledge,  being  necessary  to  good  govern- 
ment, and  the  happii;ess  of  mankind,  schools  and  the  means 
of  education  shall  be  forever  encouraged.''^  At  the  same 
time,  whilst  authorizing  the  Treasury  to  contract  for  the  sale 
of  the  western  lands,  they  required  the  lot  No.  16,  in  each 
township  to  be  given  in  perpetuity  for  the  purposes  contained 
in  the  Ordinance.     [1  vol.  Land  Laws,  361,  362.] 

By  the  fifth  clause  of  the  first  article  of  "  The  Articles  of 
Agreement  and  Cession  between  the  U.  States  and  Georgia," 
in  1802,  by  which  the  United  States  acquired  the  right  to  the  ter- 
ritory now  composing  the  States  of  Alabama  and  Mississippi,  it 
was  declared  that  the  territory  thus  ceded  should,  when  suffi- 
ciently populous,  form  a  State,  and  be  admitted  into  the  Union 
"  with  the  same  privileges  and  in  the  same  manner  as  is  pro- 
vided in  the  ordinance  of  Congress  of  13th  July,  17S7,  which 
ordinance  shall  in  all  its  parts  extend  to  the  territory  contain- 
ed in  the  present  act  of  cession,  that  article  only  excepted 
which  forbids  slavery. 

The  act  of  Congress  of  2d  March,  1819,  for  the  admission  of 
Alabama  into  the  Union,  declares,  "that  the  section  numbered 
sixteen  in  every  township,  and  when  such  section  has  been 
sold,  granted  or  disposed  o^,  other  lands  equivalent  thereto, 
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and  most  contiguous  to  the  same,  shall  be  granted  to  the  in- 
habitants of  such  township  for  the  use  of  schools." 

This  grant  by  Congress  cannot  properly  be  called  a  dona- 
tion; it  was  the  performance  merely  of  a  solemn  obligation 
created  by  the  compact  with  Georgia,  and  was  intended  as  a 
grant  to  the  State,  to  be  held  in  perpetuity  for  the  use  and  ben- 
efit of  the  inhabitants  of  the  township.  The  legal  title  to  these 
lands,  could  not  vest  in  the  inhabitants  of  the  township,  as 
they  had  no  corporate  existence,  nor  could  such  a  capacity 
be  conferred  on  them  by  the  act  of  Congress;  and  it  is  very 
certain  was  not  intended  to  be  conferred.  Nor  can  any  doubt 
be  entertained  that  the  legal  title  was  intended  to  be  vested  by 
the  act  of  Congress  in  this  State,  and  did  so  vest,  by  the  accep- 
tance of  the  conditions  proposed. by  the  act  of  2d  March, ,1819, 
by  the  convention  of  this  State,  in  August  of  the  same  year. 

By  the  acceptance  of  this  trust,  the  State  impliedly  stipulated 
to  do  those  acts  which  were  necessary  to  give  full  effect  to  the 
grant,  and  this  trust  it  has  faithfully  executed.  As  early  as 
1819  agents  were  appointed  to  take  care  of  the  lands,  arid  sub- 
sequently school  commissioners  were  appointed,  and  trustees 
required  to  be  elected  by  the  township  for  the  management  of 
the  sixteenth  section  in  each  township,  who  were  declared  a 
body  corporate. 

As  the  land  in  its  wild  state  was  of  no  benefit  to  the  people 
of  the  township,  and  as  a  revenue  could  only  be  derived  from 
it  by  cultivation,  the  lands  were  leased  under  suitable  provis- 
ions to  preserve  them  from  waste.  It  was  soon,  however,  dis- 
covered that  this  process  would  end  in  the  destruction  of  the 
land;  every  where  the  sixteenth  section  was  in  a  state  of  ruin- 
ous dilapidation.  In  this  condition  of  things,  application  was 
made  to  Congress,  by  the  Legislature  of  this  State,  for  leave  to 
authorize  the  sale  of  the  sixteenth  section,  by  the  assent  of  the 
township,  which  was  granted — the  proceeds  of  the  sale  to  be 
invested  in  some  productive  fund. 

We  agree  entirely  with  the  counsel  for  the  plaintifi*  in  error, 
that  this  act  conferred  no  power  ;  nor  had  Congress  any  right 
whatever  to  interfere  in  the  matter.  It  is,  however,  evidence 
of  the  strong  desire  of  the  Legislature  to  act  in  good  faith,  and 
to  keep  within  the  pale  of  the  law.  Having  thus  obtained  the 
assent  of  Congress,  the  Legislature  passed  an  act  authorizing 
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the  sale  of  the  sixteenth  section  in  each  township,  with  the  as- 
sent  of  the  inhabitants,  the  proceeds  to  be  placed  in  one  of 
the  Banks  of  the  State,  and  to  carry  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  quarterly,  and  secured  to  the  peo- 
ple of  the  township  whose  lands  were  thii^  sold. 

It  is  very  clear  that  power  must  exist  somewhere  to  control 
the  subject  of  the  grant,  so  as  to  make  it  subserve  the  purpose 
it  was  designed  for.  The  State  very  properly  supposed  that 
this  power  was  lodged  with  the  inhabitants  of  the  respective 
townships ;  a  majority  were  therefore  authorized  to  act,  and  if 
in  their  opinion  a  sale  of  the  land  was  advisable,  to  make  sale 
thereof.  The  whole  scope  and  c^esign  of  the  law  is  merely  to 
give  the  assent  of  the  State  to  such  sale,  and  by  providing  the 
necessary  machinery  to  carry  out  in  action  the  wishes  of  the 
township,  and  at  the  same  time  afford  the  inhabitants  a  guar- 
anty, that  the  principal  of  the  proceeds  of  such  sale  should  be 
forever  kept  inviolate,  for  the  benefit  of  posterity,  and  the  an- 
nual interest  only  be  consumed  by  the  existing  generation. 

The  act  authorizing  these  sales,  passed  in  1828,  requires  the 
assent  of  the  inhabitants  of  the  township  to  such  sale,  to  be  as- 
certained by  taking  the  vote  of  the  qualified  electors  resident 
in  the  township,  a  majority  of  whom  voting  in  the  affirmative 
was  necessary  to  a  sale.  It  is  denied  by  the  counsel  for  the 
plaintiff  in  error,  that  the  assent  of  a  majority  of  the  electors, 
of  the  township,  is  the  assent  of  a  majority  of  the  inhabitants, 
which  term  he  insists  means  householders,  and  includes  fe- 
males as  well  as  males.  [Tomliu's  Law  Die.  Title,  Inhabi- 
tant.] 

The  popular  meaning  of  the  term  inhabitant  is,  a  resident 
or  dweller  in  a  place,  in  opposition  to  a  mere  sojourner  or 
transient  person.  [I  Bouv.  Law  Die.  504;  Webster's  Die] 
and  such,  beyond  all  doubt,  was  the  meaning  of  the  act  of  Con- 
gress. In  this  sense  then,  the  aggregate  mass  of  the  people, 
men,  women  and  children,  resident  in  the  township  are  the 
inhabitants  to  whom  this  grant  is  made  in  perpetuity.  How 
then  is  the  land  to  be  sold  and  converted  into  money,  if  it  be- 
comes obvious  that  a  sale  is  necessary  to  prevent  the  destruc- 
tion of  the  fund  ;  must  the  assent  of  every  one  of  the  inhabi- 
tants be  obtained,  as  a  prerequisite;  or  may  not  the  assent  of  a 
majority  of  those  to  whom,  from  their  sex  and  age,  the  politi- 
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cal  interests  of  the  country  are  confided,  be  considered  as  a  fair 
exponent  of  the  wishes  of  a  majority  of  all  the  inhabitants? 
We  are  of  that  opinion  ;  to  obtain  the  assent  of  all,  or  even  the 
opinion  of  all,  would  be  impracticable. 

It  is  the  established  law,  that  in  the  case  of  a  corporation 
aggregate,  the  opinion  of  a  majority  binds  the  whole,  and  it  is 
quite  obvious,  from  the  diversified  opinions  of  men  on  all  sub- 
jects, that  in  all  matters  in  which  the  entire  mass  are  interest- 
ed, the  majority  must  govern  the  minority;  and  were  it  other- 
wise, civil  government  would  be  at  an  end.  From  the  necessi- 
ty of  the  case,  therefore,  a  majority  of  the  inhabitants  must  be 
permitted  to  act  for  all ;  and  we  think  the  Legislature  acted 
wisely  in  considering  that  the  consent  of  all  the  inljabitants 
might  be  fairly  implied  from  the  consent  of  a  majority  of  the 
qualified  electors,  as  it  is  impossible  to  suppose  that  the  inter- 
est of  a  majority  of  the  qualified  electors  of  any  township,  is 
not  identical  with  the  interest  of  a  majority  of  the  inhabitants 
of  the  same  township. 

We  are  therefore  clearly  of  opinion,  that  the  grant  of  six- 
teenth sections  is  in  perpetuity  to  the  inhabitants  of  the  respec- 
tive townships — that  the  legal  title  to  the  land  is  in  the  State, 
in  trust  for  the  inhabitants  of  the  respective  townships,  in 
which  the  land  is  situated — and  that  a  sale  of  the  land,  pursu- 
ant to  the  act  of  the  Legislature  is  valid  and  binding  on  the 
inhabitants  of  the  township. 

We  are  not  called  on  in  this  case,  to  determine  whether  tli« 
sale  of  the  sixteenth  section  in  this  instance  was  regular ;  or  i4' 
irregular,  whether  such  defect  was  not  waived  by  the  town 
ship  if  it  acquiesced  therein,  and  received  the  interest  of  the 
proceeds  of  the  sale — or,  lastly,  whether  all  inquiry  into  the  re- 
gularity of  the  sale  would  not  be  concluded  by  the  issuance  of 
the  patent. 

It  was  not  improper  to  entertain  the  motion  to  dissolve  the 
injunction,  on  the  answer  of  Brown  alone,  as  there  is  no  alle- 
gation in  the  bill  that  the  other  defendants  have  any  kuawledge 
whatever  of  the  facts  constituting  the  supposed  equity  of  the 
liill,  and,  indeed,  the  contrary  is  shown  by  the  bill  itself. 
.  Nor  did  the  Court  err  in  refusing  permission  to  the  plaintiff 
in  error  to  read  aflidavits  in  support  of  the  bill.  It  is  perfectly 
well  settled,  both  in  England  and  tliis  country,  that,  upon  a 
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motion  to  dissolve  an  injunction,  affidavits  cannot  be  received, 
either  to  support  or  cotitradict  the  answer,  with  the  single  ex- 
ception of  waste,  where  the  injury  would  be  irreparable.  All 
other  cases  are  provided  for  in  this  State  by  the  bond  of  the 
defendant,  which  will  be  a  sufficient  guaranty.  [8  Vesey,  Jr. 
35;  1  John.  Ch.  211,444  ;  2  id.  202.] 

Let  the  decree  of  the  Chancellor  dissolving  the  injunction  be 
affirmed. 


JONES  AND  CONNER  v.  JEMISON  AND  STEWART. 

1.  The  County  Court,  on  the  final  setilement  of  an  estate,  has  no  jurisdiction  to 
render  judgment  against  any  person  but  the  representatives  of  the  estate  to  be 
settled. 

Wkit  of  Error  to  the  County  Court  of  Pickens. 

The  transcript  certified  to  this  Court  with  the  writ  of  error, 
states  the  proceedings  of  the  County  Court  with  respect  to  this 
case  in  the  following  manner : 

"On  the  final  settlement  with  Robert  Jemison,  Jr.  and  Charles 
Stewart,as  executors  of  the  last  will  and  testament  of  VVm.  Book- 
er, deceased,  Aurelius  N.  Jones  and  Wm.  F.  Connor, executors 
of  the  last  will  and  testament  of  Sarah  N.  Booker,  being  pre- 
sent. And  the  matters  of  the  settlement  having  been  referred 
to  George  B.  Saunders,  as  auditor,  and  the  accounts  and  vouch- 
ers examined  by  the  Court,  it  appears  that  the  debts  against 
the  estate  and  legacies  have  been  satisfied,  as  described  by  the 
will  of  the  said  William  N.  Booker,  deceased,  by  his  said  ex- 
ecutors, as  appears  by  the  account  current  and  vouchers  filed. 
And  it  further  appears  that  there  is  in  the  hands  of  the  said 
Aurehus  N.  Jones  and  William  F.  Connor,  as  executors  of  the 
last  will  and  testameut  of  Sarah  N.  Booker,  deceased,  the  sum 
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of  §4,101,  due  to  the  said  Robert  Jemison,  Jr.  and  Charles 
Stewart,  as  guardians  of  the  estate  of  p]dith  M.Booker,  a  mi- 
nor, and  legatee  in  the  will  of  the  said  William  N.  Booker,  de- 
ceased. Ordered,  therefore,  that  Robert  Jemison,  Jr.  and  Chas. 
Stewart,  as  guardians  of  Edith  M.  Booker,  recover  of  Aurelius 
N.  Jones  and  William  F.  Connor,  execntorsof  the  last  will  and 
testament  of  Sarah  N.  Booker,  the  said  sum  of  i54101  61.  It 
further  appears  that  the  said  Aurelius  N.  Jones  and  William  F. 
Connor,  are  indebted  to  the  said  Robert  Jemison  Jr.  and  Chas. 
Stewart  in  the  sum  of  §720  37,  for  an  allowance  made  by  this 
Court  to  compensate  them  for  their  services  as  executors  afore- 
said. Therefore,  ordered  and  decreed  that  the  said  Robert 
Jemison,  Jr.  and  Charles  Stewart,  recover  of  the  said  Jones  and 
Connor,  executors  of  Sarah  N.  Booker,  deceased,  the  said  sum 
of  8720  37.  It  further  appears  that  the  said  Jones  and  Con- 
nor, executors  as  aforesaid,  are  indebted  to  the  said  Jemison 
and  Stewart,  executors  as  aforesaid,  in  the  sum  of  igl,614  77, 
for  money  by  them  advanced  of  their  own  funds,  in  the  man- 
agement of  the  estate  of  the  said  William  N.  Booker,  deceased, 
as  executors.  Therefore,  ordered  that  the  said  Jemison  and 
Stewart,  recover  of  the  said  Jones  and  Connor,  executors  of 
the  last  will  and  testament  of  Sarah  N.  Booker,  the  aforesaid 
sumofSl,bl4  77.  Ordered  that  executions  issue  for  the  afore- 
said several  sums  of  money. 

No  further  proceedings  whatever  appear  in  the  record  of  the 
cause. 

To  reverse  this  judgment  the  defendants  thereto  now  prose- 
cute their  writ  of  error,  and  assign  that  the  County  Court  erred 
in  making  it. 

J.  B.  Clark,  for  the  plaintiffs  in  error. 
CocuuAX,  contra. 

GOI.DTHW.AITE,  J.— There  issome  difficulty  in  coming 
to  the  belief  that  ilie  transcript  certified  to  this  Court  contains 
the  entire  proceedings  had  in  the  Court  below,  but  as  no  effort 
has  been  made  to  correct  it,  or  to  supply  any  deficient  matter, 
we  must  act  on  it  as  we  find  it. 

It  seems  then,  that  at  a  settlement  of  the  estate  of  William  N. 
Booker,  deceased,  of  whose  will  Jemison  and  Stewart  arc  the 
SO 
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executors,  Jones  and  Connor,  the  executors  of  the  last  will  of 
Sarah  N.  Booker,  were  present.  In  the  course  of  the  settlement 
it  appeared  that  Jones  and  Connor,  as  the  executors  of  Mrs. 
Booker,  were  ascertained  to  be  indebted  to  Jemison  and  Stew- 
art in  the  manner  and  for  the  sums  indicated  by  the  judgment 
rendered.  Conceding  the  indebtedness  to  exist  from  Jones  and 
Connor,  as  the  executors  of  Mrs.  Booker,  to  the  ward  of  Jemi* 
son  and  Stewart,  or  to  themselves,  as  the  executors  of  William 
N.  Booker,  this  furnished  no  warrant  for  the  judgment  render- 
ed against  the  plaintiffs  in  this  Court.  The  Court  had  no  ju- 
risdiction to  render  judgment  against  any  one,  on  the  applica- 
tion for  the  settlement  of  the  estate  before  it,  except  the  execu- 
tors themselves;  and  they  having  shown  a  payment  of  all  the 
debts  and  legacies,  were  entitled  to  be  discharged;  but  they 
were  not  authorized  to  use  that  form  of  proceeding  to  obtain 
judgment  against  the  executors  of  the  estate  of  Mrs.  Booker. 
The  judgment  is  clearly  irregular,  and  is  therefore  reversed. 


PERKINS  V.  WINDHAM. 

1.  The  act  of  1806,  makes  a  legatee  a  competent  witness  to  establish  a  will  by  de< 
daring  his  legacy  to  be  void. 

2.  A  devise  to  a  parent  for  life,  and  afterwards  to  his  or  her  children,  is  not  avoid- 
ed as  it  respects  the  parent,  by  the  children  proving  the  will  as  subscribing  wit- 
nesses;  though  the  latter  cannot  claim  their  residuary  interest  under  the  will. 

Writ  of  Error  to  the  Orphans  Court  of  Pickens. 

The  defendant  in  error  propounded  for  probate,  to  Ihe  Or- 
phans Court,  a  paper  ptn-porling  to  be  the  last  will  and  testa- 
ment of  Rachel  Windham,  dect^ascd  ;  in  which  he  is  designa- 
ted an  executor.  This  paper  was  admitted  lo  probate  upon 
the  evidence  of  Hugh  Windham,  Nicholas  L.  Windham  and 
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John  M.  Massingill,  although  it  appeared  that  they  were  grand^ 
children  of  the  testatrix  ;  and  to  the  father  of  the  two  first,  and 
the  mother  of  the  latter,  were  divised  real  and  personal  estate 
of  great  value,  to  be  enjoyed  by  the  devisees  during  life,  and 
thereafter  to  be  divided  equally  between  their  children.  Tho 
contestant  objected  to  the  competency  of  the  witnesses  to  the 
will,  and  his  objection  was  overruled  and  is  duly  certified  by 
bill  of  exceptions. 

Peck  &  Clark,  for  the  plaintiff  in  error.  The  witnesses  to 
the  will  were  all  interested  in  its  establishment ;  for  thereby 
the  share  of  the  father  of  two  and  the  mother  of  one  in  the  es- 
tate would  be  increased,  and  they  eventually  benefitted.  [7 
Com.  Law.  Rep.  199 ;  7  Cow.  Rep.  64;  1  Mass.  Rep. 
238-9.] 

J.  B.  Clark,  for  the  defendant,  cited  Aik.  Dig.  Tit.  Wills,  §8 ; 
3Starkie's  Ev.  1690-1,  and  note;  1  Johns.  Cases,  163;  4  John.s, 
Rep.  311.  Conceding  that  the  witnesses  have  a  direct  interest 
in  establishing  the  will,  and  yet  the  statute  expressly  makes 
them  competent,  and  declares  that  they  shall  forfeit  all  interest 
under  the  will. 

COLLIER,  C.  J. — Assumittg  that  the  interest  of  the  attest- 
ing witnesses  is,  under  the  will,  so  direct  as  to  render  them  in- 
competent, according  to  the  rules  of  the  common  law,  we  will 
inquire  what  influence  the  statute  exerts  on  their  competency. 
The  act  of  1806  enacts,  that"  If  any  person  shall  be  a  subscrib- 
ing witness  to  a  will,  wherein  any  devise  or  bequest  is  made 
to  such  subscribing  witness,  and  the  will  cannot  be  otherwise 
proved,  the  devise  or  bequest  to  such  witness  shall  be  void, 
and  he  or  she  compellable  to  appear  and  give  testimony  on  the 
residue  of  the  will,  in  like  manner  as  if  no  devise  or  bequest 
had  been  made.  But  if  such  witness  would  have  been  enti- 
tled to  any  share  of  the  testator's  estate,  in  case  the  will  was 
established,  then  so  much  of  such  share  shall  be  saved  to  such 
witness  as  shall  not  exceed  the  value  of  the  said  devise  and 
bequest  made  to  him  or  her  in  the  said  will."  [Aik.  Dig.  449.] 
So  far  as  it  is  material  to  consider  this  enactment,  it  is  substan- 
tially the  same  as  the  25th  Geo.  2,  c.  6.    That  statute  like  our 
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own,  expressly  declares,  that  every  devise  or  bequest  to  a  per- 
son attesting  the  execution  of  a  will,  shall  be  utterly  null  and 
void;  and  such  person  shall  be  admitted  as  a  witness  to  estab- 
lish the  same.  The  passage  of  that  act  was  induced  by  the 
doubts  which  were  entertained,  whether  the  competency  pf 
such  an  interested  person  could  be  restored  by  a  release,  pay- 
ment, or  extinguishment  of  all  his  interest,  so  as  to  admit  him 
to  prove  the  execution  of  the  will.  Our  statutes  restores  the 
competency  of  the  attesting  witness  by  extinguishing  all  inter- 
est which  he  would  otherwise  take  under  the  will,  whenever 
his  testimony  is  necessary  to  establish  it. 

The  meaning  of  the  words,  ''give  testimony  on  the  residue 
of  the  will,"  is,  that  the  evidence  of  the  witness  shall  be  com- 
petent'to  prove  its  execution  so  far  as  he  is  not  a  beneficiary 
of  the  testator's  bounty.  In  the  case  before  us,  neither  of  the 
witnesses  take  an  interest  to  vest  in  possession  immediately 
upon  the  testator's  death  ;  but  its  enjoyment  is  postponed  until 
the  death  of  their  respective  parents,  who  are  devisees  and  leg- 
atees. This  will  confers  upon  them  an  interest  in  prxsenti,Xo 
be  en]OYe&infuturo;  and  its  forfeiture  by  the  statute  cannot 
affect  the  interests  of  those  whom  the  witnesses  are  to  succeed. 

The  record  sufficiently  establishes  the  examination  of  the 
attesting  witnesses,  to  prevent  them  from  coming  in  for  a  share 
in  the  remainder,  after  the  death  of  their  parents — the  statute 
"which  has  been  cited,  divests  them  of  all  interest  under  the 
will;  and  as  a  necessary  consequence  the  order  of  the  Orphans 
Court  is  affirmed. 
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THE  COMMERCIAL  BANK  OF  COLUMBUS  v.  WHITE- 
HEAD. 

1.  The  maker  of  0  promissory  note  is  not  a  competent  witness  for  the  defendant 
who  had  indorsed  it  for  his  accommodation,  in  a  suit  by  the  holder  against  such 
indorser,  without  a  release  for  the  costs  of  the  suit. 

2.  A  deposition  taken  upon  an  afildavit  that  the  witness  is  about  to  leave  the  State 
cannot  be  read  on  the  trial  of  the  cause  if  the  witness  does  not  carry  his  purpose 
into  effect  but  remains  within  the  Slate. 

Error  to  the  Circuit  Court  of  Greene. 

This  was  an  action  of  assumpsit,  by  the  plaintiff  in  error 
as  indorsee,  against  the  defendant  in  error  as  indorser  of  a  pro- 
Uiissory  note  made  by  Joseph  B.  Earle,  for  twenty-one  thou- 
sand seven  hundred  and  eighty-one  dollars  and  seventy-seven 
cents. 

From  a  bill  of  exceptions  taken  at  the  trial  of  the  cause,  it 
appears  that  the  defendant  offered  to  read  as  evidence  the  de- 
position of  Joseph  B.  Earle,  which  had  been  regularly  taken 
before  the  last  continuance  of  the  cause,  upon  the  affidavit  of 
the  defendant,  that  the  said  Earle  was  about  to  remove  from  the 
State  of  Alabama.  It  was  proved,  that  at  the  taking  of  the 
deposition  Earle  resided,  and  has  ever  since  resided,  on  his 
plantation,  in  the  county  of  Marengo,  about  seventy-five  miles 
from  the  place  of  the  trial  of  the  cause ;  that  he  has  not  remov- 
ed from  thence,  but  was,  at  the  time  of  the  trial  of  this  cause, 
absent  from  home  on  a  temporary  visit  to  the  city  of  Mobile, 
which  is  distant  more  than  one  hundred  miles  from  the  place 
of  trial.  That  the  indorsement  of  the  bill  of  exchange  by  the 
defendant  on  which  he  is  sought  to  be  charged  in  this  suit, 
was  made  by  him  for  the  accommodation  of  the  said  Earle. 

The  plaintiff  objected  to  the  reading  of  the  deposition — first, 
on  the  ground  of  interest  in  the  witness;  and,  secondly,  because 
the  statute  did  not  authorize  the  deposition  to  be  read  under 
the  facts  proved.  But  the  Court  overruled  the  objection  and 
pernriittcd  the  deposition  to  be  read  in  evidence  to  the  jury — to 
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which  the  plaintiff  ohjected  ;  and  the  jury  having  found  a  ver- 
dict for  the  defendant,  judgment  was  rendered  accordingly — 
from  which  this  writ  is  prosecuted. 

The  plaintiff  assigns  for  error  the  matters  of  law  arising  out 
of  the  bill  of  exceptions. 

Bliss  and  Thornton,  for  the  plaintiff  in  error,  contended 
that  as  Whitehead,  the  defendant,  was  an  accommodation  in- 
dprser  merely,  he  could  recover  of  the  maker,  not  only  the 
damages  which  might  be  recovered  in  an  action  by  the  holder 
of  the  note,  but  also  the  costs.  That  therefore,  the  maker,  un- 
less released,  had  a  direct  interest  in  the  suit,  and  was  an  in- 
competent witness.  To  this  point  they  cited  4  Taunton,  464; 
14  East  565;  Chitty  on  Bills,  414,  7  Am.  ed;  1  Cowen  Phil- 
ips on  Ev,  59,  60,  61 ;  2  id.  notes  105,  107  ;  2  Starkie  on  Ev. 
300;  Greenleaf  on  Ev.  447;  2  Saimder's  P.  and  Ev.  942  ;  3 
Chitty's  Gen.  Prac.  814  ;  9  Serg.  and  Rawle,  236  ;  16  Johns. 
70;  14  Mass.  303;  7  Cranch,  206;  5  Munroe,  269;  1  Rep. 
Con.  Court  S.  C.  423  ;  1  McCord,  552 ;  5  Cowen,  1 53  ;  2  Hill, 
131. 

To  show  that  the  deposition  could  not  be  received  as  evi- 
dence under  the  statute,  they  cited  9  Porter,  650;  1  Ala.  Rep. 
237. 

Peck  and  Murphy,  contra,  maintained  that  it  did  not  appear 
from  the  bill  of  exceptions,  with  sufficient  certainty,  that  the 
witness  whose  testimony  was  excepted  to,  was  the  maker  of 
the  note,  and  to  this  point  they  cited  8  Porter,  360. 

That  if  the  witness  was  competent  for  any  purpose,  the 
Court  did  not  err  in  refusing  to  exclude  the  deposition  general- 
ly ;  and  they  insisted  that  in  a  suit  against  an  accommodation 
indorser  the  maker  was  competent — 

First — To  prove  that  the  date  of  the  note  had  been  altered. 
[4  Cowen  Phillips  on  Ev.  32.] 

Second — To  prove  any  matter  of  defence  which  arose  after 
the  execution  of  the  note.     [17  Mass.  95.] 

Third — To  prove  that  the  plaintiff  was  a  mala  fide  holder. 
[15  Johns.  270;  18  id.  167;  3  Wendell,  415.] 

Fourth — To  prove  the  payment  or  a  contract  with  the  hold- 
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er,  giving  day  of  payment,  by  which  the  endorser  would  be 
discharged.     [4  H.  &  Johns.  283.] 

Lastly — That  it  had  been  settled  by  this  Court,  in  a  case 
like  the  present,  that  the  maker  was  a  competent  witness.  [9 
Porter,  225.] 

ORMOND,  J. — A  preliminary  question  is  presented  on  the 
bill  of  exceptions,  which  it  is  proper  to  determine  before  pro- 
ceeding to  the  examination  of  >he  assignments  of  error. 

It  appears  from  the  bill  of  exceptions  that  the  defendant  of- 
fered to  read  the  deposition  of  Joseph  B.  Earle,  which  was  ob- 
jected to  on  the  ground  that  the  witness  was  interested.  The 
objection  now  is,  that  it  does  not  appear  with  sufficient  certain- 
ty that  the  witness  was  thfi  maker  of  the  note  indorsed  by  the 
defendant — his  interest  being  dependent  on  that  circumstance. 

It  is  thus  stated  :  "The  indorsement  of  the  bill  oj  exchange 
by  the  defendant,  on  which  he  is  sought  to  be  charged  in  this 
suit  was  proved  to  have  been  made  by  him  fortthe  acomrao- 
dation  of  said  Earle." 

We  think  it  sufficiently  appears,  that  the  witness  and  the 
maker  of  the  note  are  the  same  person ;  not  merely  because  the 
names  are  the  same,  but  because  it  is  stated  that  the  indorse- 
ment on  which  the  defendant  is  sought  to  be  charged  in  this 
suit,  was  made  for  the  accommodation  of  the  said  Earle.  It 
is,  to  be  sure,  not  stated  as  lucidly  as  it  might  be,  but  we  can- 
not doubt  that  the  witness  and  the  maker  of  the  note  are  the 
same  person.  Had  there  been  any  doubt  or  controversy  in  the 
Court  below,  about  the  identity  of  the  witness,  it  would  doubt- 
less have  appeared  in  the  bill  of  exceptions. 

Nor  is  there  any  weight  in  the  objection  that  the  instrument 
sued  on  is  called  a  bill  of  exchange^  when  in  fact  it  is  a  prom- 
issory note.  It  is  our  daily  practice  to  correct  the  phraseology 
of  bills  of  exception  by  the  context  and  other  parts  of  the  re- 
cord. To  hold  that  this  bill  of  exceptions,  as  to  this  point,  was 
void  for  uncertainty,  would  be  to  say  that  we  could  not  ap- 
prehend that,  which  would  be  obvious  to  any  plain  man  of  com 
mon  sense. 

To  proceed  to  the  inquiry  before  us,  was  the  maker  of  the 
note  a  competent  witness  for  the  defendant,  who  had  indorsed 
it  for  his  accommodation,  without  a  release  for  costs? 
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It  is  the  law  of  this  and  most  of  the  other  States  of  the  Union, 
that  a  party  to  a  note,  is  a  competent  witness  in  favor  of  any 
other  party  who  may  be  sued  upon  the  paper,upon  the  ground 
that  his  interest  is  balanced.  But  when  a  note  is  indorsed  for 
the  accommodation  of  the  maker,  the  indorser  is  a  surety,  and 
if  the  amount  is  recovered  against  him  by  the  holder,  the  ma- 
ker is  liable  to  reimburse  him,  not  only  the  amount  of  the  note 
and  interest,  but  also  the  costs  of  the  suit.  In  a  suit  therefore, 
by  the  holder  against  the  accommodation  indorser,  the  maker 
is  not  a  competent  witness,  unless  he  is  released  from  liability 
for  the  costs.  This  rule  is  so  well  settled  that  it  is  not  necessa- 
ry to  cite  authorities  in  its  support,  reference  therefore  is  mere- 
ly made  to  the  numerous  cases  cited  by  the  plaintiff's  counsel. 

It  is,  however,  supposed  that  this  Court  has  held  otherwise, 
in  the  case  of  Gritiin  v.  Harris,  [9  Porter,  225.]  That  was  a 
case  where  an  accommodation  indorsee  was  sued,  and  having 
released  the  maker,  oOered  him  as  a  witness.  The  primary 
Court  rejecting  him,  the  case  was  brought  to  this  Court.  It  is 
very  clear  that  the  question  of  interest  did  not  arise  in  this 
case,  as  the  witness  was  released,  nor  does  it  appear  tliat  the 
question  of  the  interest  of  the  witness  arising  from  his  liability 
for  costs  was  presented  to  the  mind  of  the  Court,  as  it  certainly 
was  not  presented  on  the  record.  It  is  not  therefore  just  crit- 
icism to  apply  the  general  remarks  of  the  Court  to  a  subject 
evidently  not  within  its  contemplation  at  the  time,  although 
from  their  generality,  under  other  circumstances,  the  particular 
subject  might  be  embraced  by  them.  The  whole  scope  of  the 
agument  is  to  show  the  competency  of  the  witness,  because 
his  interest  was  precisely  balanced  between  the  holder  and  the 
indorser,  an  nrgument  which  could  not  have  been  urged  if  the 
question  of  costs  had  been  raised  or  presented  to  the  mind  of 
the  Court,  unless,  indeed,  that  question  was  considered  as  set- 
tled by  the  release.  The  pro!)ability  however  is,  that  as  the 
question  was  not  mooted,  or  indeed,  presented  in  the  case,  that 
the  difference  between  the  attitude  of  the  maker  of  a  note 
when  offered  by  an  accommodation  indorser,  or  an  endorser 
ibr  value,  v/as  not  considered  at  all,  and  we  certainly  cannot 
consider  it  an  authority  on  this  point. 

It  was  also  urged,  that  although  the  general  rule  may  be  as 
stated, yet  that  the  maker  might  be  a  witness  for  some  purpo- 
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ses  as  to  prove  payment,  or  that  the  plaintiff  was  a  mala  fide 
holder  and  not  entitled  to  recover  against  any  one. 

A  witness  may  be  competent  to  testify  to  a  'particular  fact 
before  the  Court,  who  would  not  be  competent  to  testify  to  the 
jury ;  but  a  witness  who  is  offered  generally,  must  be  so  for  all 
purposes.  Indeed  tlie  very  instances  which  are  put  by  coun- 
sel, would,  if  proved,  defeat  the  action.  Yet  it  is  because  the 
maker  is  interested  in  defeating  the  action,  that  he  cannot  be  a 
witness  without  a  release. 

We  are  entirely  satisfied  that  the  deposition  was  improperly 
adtnitted,  it  not  appearing  that  the  witness  was  released  previ- 
ous to  his  being  examined. 

The  deposition  was  taken  upon  an  atfidavit  that  the  witness 
was  about  to  remove  from  the  State.  It  was  proved  that  he 
had  not  removed  from  the  State,  but  has  ever  since  resided  on 
his  plantation,  about  seventy-five  miles  from  the  place  of  trial, 
and  at  the  time  of  the  trial  was  temporarily  absent  from  home, 
on  a  visit  to  the  city  of  Mobile. 

The  statute  under  which  this  deposition  was  taken,  has  been 
several  times  under  consideration  in  this  Court.  The  plain  de- 
sign of  the  statute  was,  to  give  to  parties  litigant  tlie  benefit  of 
the  testimony  of  witnesses  who  would  leave  the  State  before 
the  trial  of  the  cause.  If  the  witness  should  change  bis  pur- 
pose, or  from  any  cause  remain,  it  cannot  be  read,  as  was  ex- 
pressly held, in  Goodwyn  v.  Lloyd,  [S  Porter,  237,J  This  results 
necessarily  from  the  declaration  of  the  statute,  that  all  deposi- 
tions taken  under  it  shall  be  "considered  as  taken  de  bene  esse." 
[Aik.  Dig.  127.]  The  design  of  the  statute  was  merely  to  ob- 
tain the  testimony  of  a  witness  not  able  to  attend  the  trial  from 
absence  from  the  State  ;  the  cause  being  removed,  the  authori- 
ty to  read  the  deposition  would  be  at  an  end.  See  also  Mc- 
Cutchen  v.  McCutchen,  9  Porter,  650;  and  Eddins  v.  Wilson,  1 
Ala.  N.  S.  237. 

When,  therefore,  it  was  shown  that  the  witness  had  not  left 
the  State  but  had  remained  at  his  residence,  within  the  juris- 
diction of  the  Court,  there  was  no  authority  to  read  his  depo- 
sition. 

The  Court  therefore  erred  on  both  the  grounds  stated,  and 
the  judgment  must  be  consequently  reversed  and  the  cause  re- 
manded. 

81 
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CASTLEBERRY  AND  COLLINS  v.  FENNELL. 

1.  Where  a  bill  single  is  described  in  the  declaration,  as  made  and  delivered  to 
the  plaintiff,  by  the  name  and  description  of  J.  D.  F.  agent  for  G.  A.  K.  or  bear- 
er, the  suit  is  properly  brought,  and  the  words  agent,  &c.  will  be  considered 
merely  as  descriptio  persona. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair. 

Action  of  debt  by  Fennell  against  Castleberry  and  Collins, 
on  a  bill  single,  alledged  to  have  been  made  and  delivered  to 
the  plaintiff  by  the  name  and  description  of  John  D.  Fennell, 
agent  for  G.  A.  Kelly. 

The  defendant  suffered  judgment  to  go  by  default,  and  it  is 
entered  for  the  proper  sum,  but  in  damages  instead  of  debt. 

The  errors  complained  of  are — 

1.  That  the  plaintiff  shows  the  legal  interest  in  the  debt  is  in 
another. 

2.  TJiat  judgment  is  given  for  more  damages  than  are  claim- 
ed by  the  declaration. 

Moody,  for  the  plaintiffs  in  error,  cited  21  Wend.  110;  9  id. 
44  ;  2  id.  158 ;   10  id.  156  ;  10  Johns.  3S7  ;  6  id.  94. 

As  to  the  damages,  Derrick  v.  Jones,  1  Stew.  18  ;  Johnson 
V.  Kelly,  2  id.  490;  id.  225,  and  cases  there  cited. 

Stone,  for  defendant  in  error. 

GOLDTH  WAITE,  J.— If  the  bill  single  is  as  described  in 
the  declaration,  there  is  nothing  more  clear  than  that  the  words 
agent,  &c.  after  the  obligees  name,  must  be  considered  as  mere- 
ly descriptive  of  the  person,  and  not  as  investing  Kelly  with 
any  legal  interest  in  the  contract.  [Buffum  v.  Chadwick,  8 
Mass.  109.] 

The  question  as  to  the  manner  in  which  the  judgment  is  en- 
tered, was  settled  in  this  Court  adversely  to  the  plaintiffs  in 
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error  as  long  ago  as  Briggs  v.  Greenlee,  Minor  123,  when  it 
was  held  to  be  entirely  immaterial  whether  the  judgment  is  in 
debtor  damages,  if  it  be  for  the  proper  sura. 
Judgment  affirmed. 


THE  STATE  v.  McCALL. 

1.  The  breaking  open  the  shut'ers  of  a  window,  and  protruding  the  hand  wiihia 
them,  is  not  such  an  entry  as  will  constitute  the  crime  ofburgiary,  if  the  sash  re. 
main  down,  and  the  glass  are  nof  broken,  so  as  to  permit  a  violation  of  the  se. 
curily  of  the  house. 

2.  The  constitutional  provision  which  authorizes  one  charged  with  a  crime,  to  b<» 
heard  by  himself  or  counsel,  does  not  confer  the  right  to  make  a  statement  of 
facts,  independent  of,  and  not  warranted  by,  the  evidence. 

The  defendant  was  indicted  for  burglary,  at  a  term  of  the 
Circuit  Court  of  Mobile,  commencing  on  the  sixth  Monday  af- 
ter the  fourth  Monday  in  September,  1842. 

The  cause  was  tried  on  the  plea  of  not  guili7/,'a.nd  certain 
questions  of  law  reserved,  which  are  referred  to  this  Court  as 
novel  and  difficult.  These  questions  are  thus  stated,  "  In  this 
case  it  was  proved  by  the  State,  that  the  supposed  burglary 
was  committed  by  the  defendant,  in  the  mansion  house  of  Mrs. 
Ann  Vincent,  in  the  city  of  Mobile.  That  between  eleven  and 
twelve  o'clock  at  night,  Mrs.  Vincent  had  retired,  and  heard  a 
noise  at  the  window,  indicating  that  force  was  being  used  to 
open  the  shutters,  or  blinds — that  the  window  itself  was  fasten- 
ed down,  in  such  a  manner  that  it  could  not  be  opened  from 
without — that  the  shutters  were  also  fastened  in  the  ordinary 
way  before  Mrs.  V.  retired — that  after  hearing  the  noise  with- 
out, alarm  was  given  to  a  lodger  in  the  house,  who  upon  go- 
ing out,  found  the  defendant  in  the  yard,  nt^ar  the  window,  the 
shutters  of  which  had  been  opened,  and  were  then  standing 
open.     After  the  witnesses  had  been  examined,  and  the  argu- 
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ments  of  counsel  on  both  sides  concluded,  defendant's  counsel 
asked  the  Court  to  allow  defendant  to  make  a  statement  to  the 
jury — this  the  Court  declined.  The  Court  then  charged  the 
jury,  that  if  they  believed  from  the  testimony,  that  the  defen- 
dant, by  the  application  of  force,  wrested  open  the  window 
shutters,  and  his  hands  protruded  beyond  the  line  made  by 
the  shutters  when  shut,  that  that  in  law,  was  an  entry,  not- 
withstanding the  sash  remained  down  and  the  glass  was  un- 
broken." 

"  The  prisoner  was  found  guilty,  and  sentenced  to  imprison- 
ment in  the  Penitentiary  for  the  space  of  ten  years. 

Attorney  General,  for  the  State,  to  show  the  charge  of 
the  Court  to' be  correct,  cited  2  East's  P.  C.  493  ;  2  id.  48  ;  1 
Hale's  P.  C.  552  ;  Foster's  C.  L.  108  ;  I  Hawk.  P.  C.  130-1-2; 
Russ.  and  R.  C.  C.  499. 

Though  the  defendant  had  a  constitutional  right  to  be  heard 
by  himself  and  counsel,  yet  he  could  not  be  allowed  to  give 
evidence  to  the  jury. 

RoLLSTON,  for  the  defendant.  The  defendant  should  have 
been  allowed  to  make  his  statement  to  the  jury.  The  consti- 
tution guarantees  to  every  man  the  right  to  be  heard  by  him- 
self and  counsel.  [The  State  v.  Hughes,  2  Ala.  Rep.  N.  S. 
102.] 

It  is  clear  upon  authority,  that  tlie  defendant  did  not  make 
such  a  breach  and  entry  into  the  mansion  house,  as  to  warratft 
his  conviction  of  the  crime  of  burglary.  [1  Hale's  P.  C.  552-3; 
Hawk.  P.  C.  132,  §11,  12  ;  Roscoe's  Crim.  Ev.  254-8-9;  Arch. 
Crim.  Plead-  29 1-3. J 

COLLIER,  C.  J. — The  crime  of  burglary  may  be  defined  to 
be,  the  breaking  and  entering  a  dwelling  house  in  the  night 
time,  with  intent  to  commit  a  felony.  For  the  purposes  of 
this  offence,  it  is  said  the  term  "  dwelling  house,"  comprehends 
all  buildings  within  the  curtilage  or  inclosure,  &c.  [1  Hale's 
P.  C.  358,  559;  Hawk.  P.  C.  Ch.  38,  §12;  East's  P.  C.  492  ; 
id.  493,  501,  508.]  The  otfence  consiists  then  in  violating  the 
common  security  of  the  dwelling  house  in  the  night  time,  for 
the  purpose  of  committing  a  felony.     [Commonwealth  v.  Stc- 
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phenson  el  al,  8  Pick.  Rep.  354.]  But  what  is  a  violation,  is 
not  itj  all  cases  entirely  clear ;  the  authorities  discovering  a 
great  want  of  harmony.  It  is  not  our  purpose  now,  to  notice 
the  many  adjudications  with  which  the  books  abound  ;  but  on-  • 
ly  to  consider  a  iew  of  those  most  pertinent  to  the  case  in 
hand,  and  then  state  the  principle  which  must  control  our  de- 
cision. 

In  Rex  V.  Bailey  and  another,  [Russ.  and  R..  C.  C.  341,]  it 
appeared  that  a  sash  window  belonging  to  a  dwelhng  house, 
was  fastened  in  the  usual  way,  by  a  latch,  from  the  bottom  of 
of  the  upper  sash  to  the  top  of  the  lower  one  ;  and  that  there 
were  inside  shutters,  which  were  fastened.  One  of  the  prison- 
ers broke  a  pane  of  glass  in  the  upper  sash  of  the  window,  and 
introduced  his  hand  within,  with  the  intention  to  undo  the 
latch  by  which  the  window  was  fastened.  While  he  was  cut- 
ling  a  hole  in  the  shutter  with  a  centre  bit,  and  before  he  had 
undone  the  latch  of  the  window,  he  was  seized.  All  the 
Judges  were  of  opinion,  that  the  introduction  of  the  hand  be- 
tween the  window  and  the  shutter  to  undo  the  window  latch, 
was  a  sufficient  eiiUy  to  constitute  a  burglary. 

lu  Rex  V.  Rust  and  Ford,  [1  Moody's  C.  C.  183,]  the  facts 
weie  these  :  the  glass  sash  window  was  left  closed  down,  but 
was  thrown  up  by  the  prisoners ;  the  inside  shutters  were  fas- 
tened, and  there  was  a  space  of  about  three  inches  between 
the  sash  and  the  shutters,  and  the  shutters  themselves  were 
about  an  inch  thick.  It  appeared  that  after  the  sash  was 
thrown  up,  a  crow-bar  liad  been  introduced  to  force  the  shut- 
ters, and  iiad  been  not  only  withiivthe  sash,  but,  had  reached 
to  tlie  inside  of  the  shutters,  as  the  mark  of  it  was  found  ou 
the  inside  of  the  shutters.  The  Judges  were  of  opinion  that 
this  was  not  a  case  of  burglary,  as  it  did  not  appear  whether 
any  part  of  the  hand  was  within  the  window,  although  the 
aperture  was  large  enough  to  admit  it. 

Any,  the  least  entry,  is  sufficient  by  means  of  the  hand,  or 
foot,  or  even  by  an  instrument  with  which  it  is  intended  to 
commit  a  felony.  [East's  P.  C.  490;  Foster's  C.  L.  107;  I 
Hawk.  P.  C.  Ch.  38,  §7 ;  1  Hale's  P.  C.  555.]  But  the  entry, 
it  is  said,  must  appear  to  have  been  made  with  llie  immediate 
intent  to  commit  a  felony j  as  distinguished  from  the  previous 
intent  io  jnocurc  admission  to  the  dwelling  house.     Where  it 
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appeared  that  a  centre-bit  had  penetrated  through  the  door, 
from  chips  found  in  the  inside  of  the  house,  yet  as  the  instru- 
ment had  been  introduced  for  the  purpose  of  breaking,  and  riot 
•for  the  purpose  of  taking  the  property  or  committing  any  oth- 
er felony,  it  was  held  the  entry  was  incomplete.  [1  Leach's 
C.  L.  452;  East's  P.  C.  491.] 

The  citations  from  the  crown  cases,  it  must  be  admitted, 
lend  their  support  to  the  charge  of  the  Circuit  Judge  to  the  jury. 
The  only  difference  being,  that  there  was  a  breach  and  entry 
of  the  sash,  while  here,  the  breach  and  entry  was  of  the  blinds, 
which  were  the  outer  protection.  This,  it  is  conceived,  cannot 
require  the  application  of  a  different  principle.  It  cannot  be, 
that  the  common  security  of  the  dwelling  house  is  violated  by 
breaking  one  of  the  shutters  of  a  door  or  window  which  has 
several.  True,  it  weakens  the  security  which  the  mansion  is 
supposed  to  afford,  and  renders  the  breach  more  easy  ;  but  as 
additional  force  will  be  necessary  before  an  entry  can  beeffect- 
edj'there  can,  undei;  such  circumstances,  be  no  burglary  com- 
mitted. 

Suppose  the  shutter  of  a  door  made  by  placing  plank  upon 
each  other  until  it  is  two  or  three  double,  if  the.thickness  of  one 
of  the  plank  be  removed  by  one  intending  to  commit  a  burglary, 
and  an  entry  thus  far  made,  can  it  be  said  that  the  offence  was 
completed?  What,  in  point  of  principle,  is  the  difference  be- 
tween such  a  case,  and  one  where  there  are  several  shutters, 
an  inch  or  two  apart  from  each  other.  In  neither  case  can 
such  an  entry  be  made  as  will  enable  the  aggressor  to  commit 
a  felony.  In  such  cases  Ibe  entry  may  be  said  to  be  made 
with  the  intent  rather  io  procure  admission  into  the  dwelling 
houssj  than  to  commit  a  felony,  which  we  have  seen  is  an  in- 
dispensable constituent  of  the  crime  of  burglary. 

To  constitute  burglary,  an  entry  must  be  made  into  the  house 
with  the  hand,  foot,  or  an  instrument  with  which  it  is  intended 
to  commit  a  felony.  In  the  present  case  there  was  nothing 
but  a  breach  of  the  blinds,  and  no  entry  beyond  the  sash  win- 
dow. The  threshold  of  the  window  had  not  been  passed,  so  as 
to  have  enabled  the  defendant  to  consummate  a  felonious  in- 
tention; and  according  to' the  principle  wc  have  laid  down,  the 
charge  to  the  jury  was  erroneous. 

The  constitution  guarantees  to  every  one  charged  with  the 
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commission  of  a  crime,  the  right  to  be  heard  by  himself  and 
counsel,  but  it  does  not  permit  the  accused  to  make  a  state- 
ment of  facts  to  the  jury,  unless  it  be  authorized  by  the  evi- 
dence adduced.  Here  the  reasonable  inference  perhaps  is, 
that  the  statement  proposed  to  be  made  was  not  in  the  course 
of  a  legal  defence ;  at  any  rate  the  leave  of  the  Court  was  not  ask- 
ed for  that  purpose,  until,  according  to  the  regular  course  of 
procedure,  the  arguments  for  the  State  and  the  prisoner  had 
been  concluded.  Taking  this  to  be  true,  the  Court  might  very 
well  have  refused  to  allow  the  defendant  to  make  the  state- 
ment he  desired. 

For  the  error  in  the  first  question  considered,  the  judgment 
is  reversed,  and  the  defendant  is  directed  to  remain  in  custody 
to  await  a  trial  de  novo,  unless  in  the  interim  he  be  discharged 
by  due  course  of  law. 


COLLINS  v.  FOWLER. 

1.  A  deposition  cannot  be  read  which  the  Commissioner  certified  was  taken  on 
the  second  day  of  November,  the  commission  requiring  it  to  be  taken  on  t!ie  first 
day  of  November.  Nor  will  the  defect  be  aided  by  the  proof  of  a  witness  that 
he  received  the  deposition  on  the  first  day  of  November,  but  did  not  know  when 
it  was  taken. 

2.  The  reasonableness  of  the  charge  of  a  physician  cannot  be  established  by  a 
witness  proving  what  the  same  physician  had  charged  him  in  a  similar  case. 

Error  to  the  Circuit  Court  of  Dallas. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error. 

On  the  trial  it  appeared  that  the  action  was  brought  by  the 
defendant  for  services  rendered  to  the  daughter-in-law  of  the 
plaintiff,  at  her  request. 

The  plaintiff  offered  the  deposition  of  a  witness,  which  pro- 
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ved  that  he  resided  in  the  family  of  Dr.  Fowler,  and  that  a  note 
bearing  the  signature  of  the  defendant  was  brought  by  one  of 
her  servants,  desiring  Dr.  Fowler  to  attend  Mrs.  Collins,  her 
daughter-in-law,  who  was  sick  at  her  house.  That  the  Doctor 
was  then  from  home,  but  on  his  return  the  note  was  hfinded 
to  him,  and  the  witness  and  Dr.  Fowler  went  to  the  house  of 
Mrs.  Collins,  to  see  the  patient,  when  Mrs.  Collins  stated  that 
she  had  written  a  note  the  day  previous  desiring  his  attendance. 
Appended  to  the  deposition  was  a  note  purporting  to  be  signed 
by  Mrs.  Collins,  of  the  tenor  above  stated. 

Another  witness  proved  the  note  to  be  in  the  hand-writing 
of  Mrs.  Collins. 

The  defendants  counsel  objected  to  so  much  of  the  deposi- 
tion as  related  to  the  note  attached  to  the  deposition,  but  the 
Court  overruled  the  objection. 

The  plaintiff  also  offered  to  read  the  deposition  of  another 
witness,  appended  to  which  was  a  notice  in  writing,  that  the 
deposition  would  be  taken  at  a  place  designated,  on  the  first 
day  of  November — the  certificate  of  the  commissioner  stated 
that  it  was  taken  on  the  second  day  of  November.  A  witness 
stated  that  he  received  the  deposition  from  the  commissioner  on 
the  first  day  of  November,  but  did  not  know  when  it  was  ta- 
ken. The  defendant  objected  to  the  reading  of  the  deposition 
to  the  jury,  but  the  Court  overruled  the  objection  and  it  was 
read  to  the  jury. 

A  witness  was  also  introduced,  who  proved  the  plaintiflf's 
rate  of  charging  for  professional  services  rendered  to  him,  but 
did  not  know  what  he  charged  others.  This  was  also  ob- 
jected to  by  the  defendant — but  the  objection  overruled. 

The  plaintiff  obtained  a  verdict  and  judgment,  from  which 
this  writ  is  prosecuted.  The  errors  assigned  are  the  matters  of 
law  arising  on  the  bill  of  exceptions. 

Edwards,  for  the  plaintiff  in  error. 
R.  Saffold,  contra. 

ORMOND,  J. — We  are  of  opinion  that  the  jury  might  have 
inferred,  that  the  letter  appended  to  the  deposition  was  the  one 
spoken  of  by  the  witness.  The  question,  however,  is  entirely 
unimportant,  as  the  same  fact  was  proved  not  only  by  the  ad- 
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missio  I  of  the  defendant,  but  by  proof  that  the  note  was  in  her 
hand-writing. 

The  certificate  of  a  connimissioner  authorized  to  take  a  depo- 
sition, setting  forth  the 'time  and  place  and  circumstances  un- 
der which  it  is  taken,  is /7r/wayr/cie  evidence  of  the  facts  there- 
in stated. 

The  certificate  in  this  case  showed  that  the  dep'sition  was 
not  taken  on  the  day  the  opposite  party  was  notified  to  appear, 
and  as  she  di  1  not  intend  and  cross  examine,  there  was  no  au- 
thority for  rea  ling  it  as  evidence.  To  surmount  this  objec- 
tion a  witness  was  introduced  who  proved  that  he  received  the 
deposition  from  the  commissioner  on  the  Jirst  day  of  Novem- 
ber, but  did  not  know  when  the  deposition  was  in  fact  taken. 

'J'his  testimony  shows  that  it  was  not  taken  on  the  second o{ 
November,  but  it  does  not  prove  that  it  was  taken  on  the  first. 
There  was  therefore  no  proof  when  it  was  taken,  and  for  that 
cause  it  should  have  been  rejected. 

There  was  also  error  in  permitting  the  witness,  Soles,  to  tes- 
tify to  the  charges  for  professional  services  made  by  the  plain- 
tiff agaitist  him.  The  object  was  doubtless  to  show  that  the 
charge  made  in  this  case,  was  what  was  usual  and  customary 
for  physicians  to  charge  for  services  in  like  cases.  But  this 
could  not  be  established  by  proving  what  the  plaintiff  had 
charged  another  person,  as  the  question  would  still  return, 
whether  that  charge  was  reasonable,  and  according  to  the 
usage  and  practice  of  physicians  in  the  neighborhood. 

The  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 
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HARRELL  et  al  v.  MARTIN,  PLEASANTS  &  Co. 

1.  A  writ  of  execution  should  be  made  returnable  to  the  term  of  the  Court  next 
succeeding  its  teste  when  issued  more  than  fifteen  dajs  previous  to  the  return 
day  of  the  next  succeeding  term  ;  but  if  issued  when  there  is  a  less  number  of 
days,  it  should  then  be  made  returnable  to  the  next  succeeding  term  thereafter. 

Writ  of  Error  to  the  Circuit  Court  of  INIadisou. 

This  was  a  motion  to  quash  a  writ  of^.  fa.  sued  out  by 
Martin,  Pleasants  &  Co.  against  Harrell  and  Jarman,  on  the 
23d  Septernber,  1841,  and  made  returnable  to  the  Court  to  be 
held  on  the4th  Monday  of  April  then  next.  The  Court  refused 
to  quash  the  writ,  and  the  defendants  in  execution  prosecute 
this  writ  of  error,  and  assign  the  refusal  as  a  cause  for  re- 
versal. 

MooRE,  for  the  plaintiffs  in  error,  insisted  that  the  executioa 
was  irregular,  as  it  should  have  been  made  returnable  to  tha 
next  succeeding  term,  which  by  law  was  the  fourth  Monday  of 
October,  instead  of  April,  and  cited  Digest,  257,  §1. 

G0LD1\HWAITE,  .T.— The  only  statute  that  prescribes 
when  and  how  executions  shall  be  made  returnable  was  pass- 
ed in  1807.  This  directs  that  executions  "shall  be  made  re- 
turnable to  the  first  day  of  the  next  succeeding  term,  so  that 
there  be  always  at  least  fifteen  days  between  the  teste  and  re- 
turn of  each  of  said  writs.  Provided,  That  if  the  plaintifi"  shall 
desire  an  execution  to  issue  returnable  at  a  farther  day,  the 
Clerk  shall  issue  the  same  accordingly,  so  as  the  day  of  such 
return  be  upon  a  Court  day.  within  ninety  days  next  after  the 
teste  thereof"     [Dig.  257,  §1.] 

The  provisions  of  this  enactment  are  sufficiently  clear  until 
we  come  to  the  proviso,  which  is  controlled  by  the  term  Court 
day,  and  of  which  it  is  necessary  to  ascertain  the  meaning  be- 
fore we  can  arrive  at  the  intention  of  the  act.     So  far  as  our 
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Statutes  then  existed  they  furnish  no  due  whatever  to  the 
meaning  of  this  term,  because  our  Court  days  were  at  inter- 
vals of  more  than  ninety  days  from  each  other.  We  must  then 
look  elsewhere  for  its  exposition;  and  this  is  found  in  the  Vir- 
ginia act  of  assembly  of  1 793,  [1  Statutes  at  Large,  N.  S.  208,] 
from  which  this  section  of  our  statute  is  evidently  copied,  as  it 
is  the  same,  word  for  word,  with  the  first  section  of  that  act. 
In  that  State  the  term  Court  day  is  perfectly  well  understood, 
and  is  to  be  found  in  many  of  the  older  statutes.  By  another 
act,  passed  in  1748,  [5  Henning's  Statutes  at  Large,  490,]  the 
County  Courts  are  directed  to  be  constantly  held  upon  days 
stated  in  the  act,  once  in  each  month,  and  the  act  of  1794,  [I 
Statutes  at  Large,  N.  S.  310,]  prescribes  the  same  rule. 

In  Virginia,  then,  this  proviso  is  perfectly  operative,  but 
here  it  can  have  no  effect  whatever,  as  we  have  no  such  Court 
days  as  the  proviso  refers  to.  It  must  therefore  be  rejected,  as 
there  is  nothing  of  a  similar  description  in  our  legislation  which 
can  give  meaning  to  the  term. 

The  section  standing  without  the  proviso,  cannot  be  misun^- 
derstood — the  execution  must  be  returnable  to  the  next  suc- 
ceeding term  of  the  Court,  if  there  are  fifteen  days  between 
the  teste  of  the  writ  and  the  return  day  of  the  next  succeeding 
term.  But  if  there  is  less  than  that  number  of  days  between 
the  time  of  suing  out  the  writ  and  the  return  day  of  the  next 
succeeding  term,  then  it  can  be  made  returnable  to  the  next 
succeeding  term  thereafter.  This  results  from  the  fact  that 
there  must  always  be  at  least  fifteen  days  between  the  teste 
and  the  return  day  of  an  execution,  and  from  the  other  circum- 
stance that  there  can  be  no  time  when  the  plaintiff  is  not  enti-» 
tied  to  sue  out  some  sort  of  execution  if  the  judgment  is  alive 
and  operative.  Here  the  execution  was  sued  out  on  the  23d 
day  of  September,  when  the  next  succeeding  term  was,  by 
law,  appointed  for  the  fourth  Monday  in  October,  More  than 
fifteen  days  consequently  intervened  between  the  teste  of  the 
execution  and  the  next  succeeding  term.  The  execution,  how- 
ever is  returnable  to  the  fourth  Monday  in  April,  and  therefore 
is  irregular,  and  should  have  been  quashed. 

Judgment  reversed  and  cause  remanded. 
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CUNNINGHAM  V.  THE  ALABAMA  LIFE  INSURANCE 
AND  TRUST  COMPANY. 

1.  Where  the  charter  of  a  corporation  authorized  to  lend  money,  enacts  that  certi- 
ficates of  stock  shall  be  assiijnable  on  the  books  of  the  corporation,  under  such 
regulations  as  the  Board  of  Trustees  sbali  establish,  it  is  competent  for  the  trus. 
tees  to  declare  by  a  by-law,  that  "  No  stockholder  shall  be  permitted  to  transfer 
his  stock  of  the  Company  while  he  is  in  default." 

2.  An  indebtedness  by  note  comes  within  the  prohibition  of  a  general  by-law, 
which  declares  that  stock  shall  not  be  transferred  so  long  as  the  holder  is  indebt- 
ed to  the  Company. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

The  facts  of  this  case  were  agreed  by  the  parties,  and  are 
substantially  as  follows,  viz  : 

C.  C.  Hazard  being  the  proprietor  of  fifty  shares  of  the  stock 
of  the  Alabama  Life  Insurance  and  Trust  Company,  on  which 
forty  dollars  per  share  had  been  paid,  on  the  28th  July,  1841, 
transferred  the  same  to  .lohn  B,  Toulmin,  who  received  from 
the  Company  a  certificate  of  stock  reciting  the  transaction,  and 
stating  that  the  stock  was  "  transferable  at  the  office  of  the 
Company,  personally  or  by  attorney."  It  further  appears, 
that  the  plaintitf  had  purchased  from  Toulmin  this  stock,  for  a 
valuable  consideration,  and  without  notice  of  any  incumbrance, 
and  upon  a  production  of  the  certificate  applied  to  the  Com- 
pany, under  a  power  of  attorney  from  Toulmin,  to  cause  a 
transfer  upon  its  books,  and  to  give  him  a  new  certificate  in  his 
own  name.  The  Company  refused  to  allow  the  transfer,  because 
it  holds  a  note  made  by  a  firm  composed  of  Messrs.  Hazard, 
Toulmin  and  one  Daniel  Fowler,  jr.  for  S5,406  08,  upon  which 
there  is  a  balance  due  the  Company  of  ig),710,  and  interest. 
The  Company  refused  to  effectuate  the  contract  between  Toul- 
min and  the  plaintiff,  for  the  reason  that  a  by-law  was  adopt- 
ed'on  the  18th  January,  1841,  which  gave  the  Company  a 
lien'on  the  stock  for  the  security  of  the  debt  due  it  by  Toul- 
min and  others.     That  by-law  is  as  follows  :  '•  No  stockholder 
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shall  be  permitted  to  transfer  his  stock  of  the  Company  while 
he  is  in  default." 

It  was  agreed  that  should  the  Court  be  of  opinion  that  the 
Company  was  liable,  that  judgment  may  be  entered  for  the 
plaintiff  for  the  sum  of  two  thousand  and  eighty  dollars  and 
the  costs  ;  otherwise  for  the  defendants,  which  judgment  may 
be  discharged  on  the  payment  of  the  dividends  accruing  on  the 
said  stock  since  the  first  day  of  June,  1842,  and  a  delivery  to 
the  plaintiff  of  a  certificate  of  stock  on  demand. 

Judgment  was  rendered  in  favor  of  the  defendant  and  against 
the  plaintitf  for  costs. 

Campbell,  for  the  plaintiff  in  error. 

Stewart,  for  the  defendant.  The  by-law  creates  a  lien  in 
favor  of  the  Company.  Toulmin  acquired  his  stock  after  this 
by-law  was  passed — it  was  subject  to  its  influence  before  it 
was  transferred  to  him ;  and  no  action  can  be  sustained  for 
the  refusal  to  recognize  ihe  plaintiff's  right.  [4  Burr.  Rep. 
2219.] 

The  seventeenth  section  of  the  charter  of  the  Company 
clearly  confers  the  power  to  enact  such  a  by-law  as  that  relied 
on ;  and  this  section  requires  the  transfer  to  be  made  on  its 
books.  All  persons  contracting  in  reference  to  the  stock  of  the 
Company,  are  charged  with  a  notice  of  the  terms  of  the  char- 
ter; and  the  plaintiff  in  the  present  case  by  his  purchase  from 
Toulmin  acquired  only  an  equity  subject  to  all  the  equities  of 
the  Company.     [3  Conn,  Rep.  544  ;  6  id.  522.] 

But  if  the  power  to  enact  by-laws  is  not  conferred  by  the 
charter,  it  may  be  claimed  as  an  incidental  right;  especially 
where  it  is  not  opposed  to  policy,  or  the  law  of  the  country. 
[7  Viner's  Ab.  125-6-7;  1  Bacon's  Ab.  444;  Angell  &  Ames 
on  Corp.  177,  166,  197;  1  Strange's  Rep.  645;  2  P.  Wm's. 
Rep.  207 ;  3  Burr.  Rep.  1838 ;  4  id.  2221 ;  5  Serg.  and  R.  Rep. 
'^ ;  8  id.  73.] 

Id  Pennsylvania,  it  has  been  held,  that  a  mere  custom  inde- 
pendant  of  a  by-law,  would  give  a  lien.  [S  Serg.  and  R.  Rep. 
73.]  Public  policy,  instead  of  being  thwarted  by  the  by-law 
in  question,  is  really  promoted,  as  it  sustains  the  Company,  by 
affording  increased  means  to  pay  its  liabilities.     The  acts  of  the 
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corporation  are  obligatory  upon  its  nnembers,  wiiether  they 
were  assented  to  by  all  or  not — if  its  legislative  power  enacts  a 
law  within  the  scope  of  its  powers,  all  are  bound  by  it, 

COLLIER,  C.  J. — The  questions  in  this  case  are — 1,  Is  the 
by-law  enacted  by  the  defendant,  which  inhibits  a  stockholder 
from  transferring  his  stock,  while  he  is  indebted  to  the  compa- 
ny, within  the  scope  of  its  legislative  powers?  2.  Does  the 
indebtedness  of  Toulrnin  come  within  the  prohibition  of  that 
by-law. 

1.  It  is  said  to  be  essential  to  the  validity  of  a  by  law,  that 
it  should  conform  to  the  constitution  of  the  United  States  and 
the  acts  of  Congress  pursuant  thereto,  to  the  constitution  and 
statutes  of  the  State  in  which  it  is  located,  and  to  the  general 
principles  and  policy  of  the  common  law  as  it  is  there  acknowl- 
edged. [Ang.  and  Ames  on  Corp.  IS2,  et post.  Hence  it  is 
held,  that  it  must  be  reasonable,  and  while  it  may  regulate  trade 
it  must  not  restrict  it,  so  as  injuriously  to  affect  the  interest  of 
those  who  are  not  corporators.     [Id.  193-S.] 

The  common  law  annexes  to  a  corporation  certain  incidental 
rights,  among  which  are  enumerated  by-laws,  as  private  stat- 
tutes  for  its  government.  [Ang.  and  Ames  on  Corp.  58;  Kyd 
on  Corp.  69.]  But  it  has  been  said,  where  the  charter  express- 
ly declares  the  power  of  the  Company  to  make  by-laws  in  cer* 
tain  cases  and  for  certain  purposes,  its  power  of  legislation  is 
limited  to  the  cases  and  objects  specified;  all  others  being  im- 
pliedly excluded.     [Ang.  and  Ames  on  Corp.  177.] 

In  Sargent  et  al  v.  The  Franklin  Insurance  Co.  [8  Pick.  Rep^ 
90,]  the  Court  held,  that  the  Company  had  no  implied  lien  on 
the  shares  of  the  stockholders,  as  a  security  for  its  demands 
against  them;  that  it  was  bound  to  enter  on  its  books  a  trans- 
fer of  shares,  in  pursuance  of  an  assignment ;  and  that  it  was 
liable  in  damages  to  the  assignees  of  the  shares  for  refusing  to 
do  so.  [See  also  Bates  v.  The  New  York  Insurance  Co.  3 
Johns.  Cases,  238.]  But  if  the  charter  provides,  that  all  tl^ 
debts  due  the  Company  from  a  stockholder,  shall  be  paid  be- 
fore any  transfer  shall  be  made  of  stock,  this  would  prevent 
the  assignee  from  demanding  an  assignment  before  the  lien  of 
the  Company  was  satisfied.  [Union  Bank  of  Georgetown  v. 
Laird,  2  Wheat.  Rep.  390.]     By  the  charter  of  the  Hudson's 
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Bay  Company,  the  corporation  were  "  empowered  to  make 
by-laws  for  the  better  government  of  the  Company,  and  for 
the  management  and  direction  of  their  trade  to  Hudson's  Bay." 
Accordingly  they  made  a  by  law,  that  if  a  member  should  be 
indebted  to  the  Company,  liis  stock  in  the  Company  should  be 
in  the  first  place  liable  to  the  debts  which  such  member  should 
owe  the  Company;  and  that  the  Company  might  seize  and  de- 
tain his  stock  for  the  debts  due  to  them.  It  was  objected  to 
this  by-law,  that  the  stock  of  the  Company  should  not  be  liable 
to  the  payment  of  any  one  debt  in  preference  to  another;  for 
all  debts  ought  to  be  paid  according  to  the  course  of  law,  and 
no  by-law  could  be  made  to  the  prejudice  of  a  third  person; 
that  it  was  as  if  co-partners,  on  entering  into  partnership, 
should  covenant  that  the  stock  of  each  partner  should  be  first 
liable  to  the  debts  which  he  should  owe  to  the  other  partner, 
before  the  debts  which  he  should  owe  to  any  other  person. 
But  the  Lord  Chancellor  said,  "This  is  a  good  by-law;  for  the 
legal  interest  of  all  the  stock  is  in  the  Company,  who  are  trus- 
tees for  the  several  members,  and  may  order  that  the  divi- 
dends to  be  made  shall  be  under  particular  restrictionsor  terms ; 
and  by  the  same  reason  that  this  by-law  is  objected  to,  the 
common  by-laws  of  companies,  to  deduct  the  calls  out  of  the 
stocks  of  members  refusing  to  pay  their  calls,  may  be  said  to  be 
void.  As  to  the  other  part  of  the  by-law  empowering  the 
Company  to  detain  and  seize  the  stock  of  such  member,  that  is 
also  good ;  but  then  there  ought  to  be  some  act  done  by  the 
Company,  to  order  or  declare  that  the  stock  .of  such  member  is 
seized  for  the  debt  due  to  the  said  Company."  [Child  v.  Hud- 
son's Bay  Company,  2  P.  Wm's  Rep.  207 ;  see  also,  1  Bac. 
Ab.  444;  Gibson  v.  Hudson's  Bay  Company,  1  Strange  Rep. 
€45;  Meliorucchi  v.  Royal  Exchange  Assurance  Co.  1  Eq.  Cas. 
Ab.  9.] 

In  the  case  of  Wain's  Assignees  v.  The  Bank  of  North  Ame- 
rica, [S  Serg.  &  R.  Rep.  73,]  it  appeared  that  Wain  was  a 
stockholder  and  had  been  a  director  of  the  I3ank;  that  he  was 
legally  indebted  to  the  corporation,  and  made  a  general  assign- 
ment, including  his  stock,  for  th«  benefit  of  his  creditors,  al- 
though he  was  a  ware,at  the  time  his  indebtedness  was  incurred, 
that  there  was  a  usage  of  the  corporation  not  to  permit  a  trans- 
fer of  stock  while  the  holder  is  indebted  to  the  bank.     The 
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Court  considered  the  right  of  the  assignees  to  be  precisely  such 
as  their  assignor  was  etititled  to,  and  say,  "The  stock  passed 
into  the  hands  of  his  assignees,  subject  to  all  the  rights  and  all 
the  equities  of  the  bank;  and  this  without  taking  into  conside- 
ration the  evidence  of  at  least  the  knowledge  of  one  of  the 
plaintiffs  of  the  restriction  on  transfers,  where  the  stockholder 
was  debtor  to  the  bank.  It  is  reduced  to  the  narrow  question, 
was  this  regulation  of  the  bank — this  usage  to  retain — this 
course  of  dealitig  between  the  bank  and  her  cusiomers,  un- 
questionably known  as  it  was  to  Mr.  Wain,  binding  on  him?" 
Jlgain — "  The  agreement  of  the  stockholders  would  be  equal- 
ly binding  on  them,  and  all  who  stand  in  their  shoes  as  a  by- 
law. By-laws  bind,  because  the  members  of  the  corporation, 
either  individually,  or  by  those  who  represent  them,  are  sup- 
posed to  give  their  assent  to  them.  A  course  of  dealing — a 
usage — an  understanding — a  contract  express  or  implied,  is  the 
lien  of  the  parties  a) id  a  law  to  them,  provided  they  are  not 
repugnant  to  the  charter,  or  the  laws  of  the  land.  This  is  con- 
trary to  neither." 

The  charter  of  the  Union  Bank  of  Georgetown,  enacted, 
"That  the  shares  of  the  capital  stock,  at  any  time  owned  by 
any  individual  stockholder,  tshall  be  transferable  only  on  the 
books  of  the  bank,  accor^ling  to  .such  rules  as  may,  conforma- 
bly to  law,  be  established  in  that  behalf,  by  the  President  and 
Directors;  but  all  the  debts  actually  due  and  payable  to  the 
bank,  (days  of  grace  for  payment  being  passed.)  by  a  stock- 
holder, requesting  a  transfer,  must  be  satisfied  before  such 
transfer  shall  be  made,  unless  the  President  and  Directors  shall 
direct  to  the  contrary."  Upon  a  certificate  issued  for  fifty 
shares  to  one  Patton,  declaring  that  the  same  shall  be  "  trans- 
ferable at  the  said  bank,  by  the  said  Patton,  or  his  attorney,  on 
surrendering  this  certificate;"  the  question  was,  whether  as 
against  an  assignee,  the  bank  was  entitled  to  a  lien  upon  the 
stock,  for  the  payment  of  the  debts  of  the  assignor.  It  was 
held,  that  no  person  can  acquire  a  legal  title  to  any  shares,  ex- 
cept under  a  regular  transfer,  according  to  the  rules  of  the 
bank;  and  if  any  person  takes  an  equitable  assignment,  it  must 
be  subject  to  the  rights  of  the  bank  under  the  act  of  incorpora- 
tion, of  which  he  is  bound  to  take  notice.  The  President  and 
Directors  of  the  Bank  expressly  deny  that  they  have  waived. 


JANUARY  TERM,  1843.  657 


Cunningham  v.  The  Alabama  Life  Insurance  and  Trust  Co. 

or  ever  intended  to  waive  the  right  of  the  bank  to  the  lien  for 
debts  due  it,  by  the  form  of  the  certificate,  and  that  they  ever 
directed  any  transfer  to  be  made  to  Pation  which  should  stip- 
ulate to  the  contrary ;  consequently  the  assignee  could  not  co- 
erce the  bank  to  permit  a  formal  transfer,  until  the  debt  due  it 
by  the  assignor  was  paid.  [Union  Bank  of  Georgetown  v. 
Laird,  2  Wheat.  Rep.  390;  See  also  Rogers,  &c.  v.  Hunting- 
don, 2  Serg  and  R.  Rep  77;  Seawall  v.  Lancaster,  17  id.  285.] 
So  in  the  case  of  Northrop  v.  The  Newtown  and  Bridgeport 
Turnpike  Co.  [3  Conn.  Rep.  544 ;]  the  charter  directed  that 
"the  shares  in  said  Company,  shall  be  transferable  only  on  the 
books  of  said  Company,  and  in  such  manner  as  the  said  Com- 
pany shall  by  their  by-laws  direct,"  By  the  by-laws  "the 
Board  of  Directors  were  to  prescribe  the  form  of  transfer,  to 
be  registered  by  the  Clerk."  In  virtue  of  this  authority,  the 
Directors  adopted  a  form  which  declares  that  the  stock  is  to 
be  transferred  expressly,  with  all  the  privileges,  and  subject  to 
all  the  burdens  thereunto  appertaining.  The  question  was,  at 
what  time  the  transfer  should  be  considered  as  complete.  The 
Court  held,  that  a  deed  of  assignment  in  the  form  prescribed 
by  the  Directors,  was  of  no  avail  to  convey  a  title,  until  actu- 
ally registered  on  the  books  of  the  Company;  that  registration 
operates  not  merely  to  perfect  a  conveyance  previously  begun, 
or  to  give  notice  of  a  conveyance  previously  perfected,  but  is  a 
fact  essentially  necessary  to  originate  a  title;  before  the  hap- 
pening of  which  no  title  has  been  or  can.be  perfected. 

Let  us  now  notice  so  much  of  the  charter  by  which  the  de- 
fendant was  created  a  body  corporate  as  is  material,  and  con- 
sider the  question  before  us  with  reference  to  the  principles  wc 
have  stated.  The  second  section  of  the  act,  among  other  pow- 
ers conferred,  authorizes  the  Company  to  make  contracts  in- 
volving the  interest  or  use  of  money;  to  receive  monies  intrust 
and  to  accumulate  the  same  at  such  rate  of  interest  as  may  be 
obtained  or  agreed  on,  or  to  allow  such  interest  thereon  as  may 
be  agreed  on.  The  sixth  section  provides  that  no  bond  or  oth- 
er collateral  security  shall  be  required  from  the  said  Company, 
when  appointed  trustee,  guardian  or  receiver,  but  all  invest- 
ments of  money  received  by  the  Company,  in  either  of  these 
characters,  shall  be  at  the  sole  risk  of  the  corporation ;  and  for 
all  losses  of  such  monies,  tne  capital  stock,  property  and  effects 
83 
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of  the  corporation  shall  be  absolutely  liable.  And  the  seven- 
teenth section  enacts,  that  the  certificates  of  stock  and  of  monies 
received  in  trust,  issued  by  the  corporation,  "  shall  be  assigna- 
ble on  the  books  of  the  corporation,  to  be  kept  at  such  place 
or  places,  and  under  such  regulations  as  the  Board  of  Trustees 
shall  establish." 

The  charter  does  not  confer  the  power  to  make  by-laws  for 
any  specific  purpose,  and  consequetitly  that  power  is  not  sub- 
ject to  any  implied  restriction,  to  a  greater  extent  than  are  cor- 
porations generally.  It  cannot  be  pretended  that  the  by-law 
in  question  is  opposed  to  any  constitutional  or  statutory  pro- 
vision ;  and  we  cannot  conceive  that  it  is  unreasonable  or  in 
restraint  of  trade.  The  seventeenth  section  expressly  authori- 
zes the  transfer  of  stock  on  the  books  of  the  Company  ;  but  in- 
vests the  trustees  with  the  authority  to  establish  the  regula- 
tions under  which  the  transfer  shall  be  made.  By  the  term 
"regulations,"  we  understand  nothing  more  than  "rules,"  for 
the  transaction  of  the  business  to  which  they  relate.  These 
rules  must  be  pertinent  to  the  subject  and  reasonable  in  them- 
selves. 

The  stock  of  a  corporation,  or  rather  its  capital,  is  joint  pro- 
perty; the  certificate  that  is  issued  to  the  person  who  has  con- 
tributed thereto  certifying  his  interest,  is  not  the  capital,  but  is 
evidence  of  the  number  and  nominal  value  of  his  shares.  To 
some  extent  the  stock  is  subject  to  the  legislation  of  the  Com- 
pany, as  we  have  seen  was  determined  in  Child  v.  Hudson's 
Bay  Company.  That  case,  which  has  been  frequently  cited 
with  approbation,  and  always,  so  far  as  we  have  observed, 
without  objection,  fully  maintains  the  right  of  a  corporation  to 
declare,  by  a  by-law,  that  the  dividends  on  stock  may  be  made 
under  particular  restrictions  or  terms ;  and  that  the  stock  of 
members  shall  be  liable  to  their  debts  due  the  corporation,  in 
preference  to  other  creditors  or  assignees.  That  the  defendant 
was  fully  authorized  to  become  both  a  debtor  and  creditor, 
very  sufficiently  appears  from  the  sections  of  the  charter  we 
have  cited — in  fact,  the  Company  could  not  carry  out  the  pur- 
poses of  its  creation  without  sustaining  both  relations.  It  could 
not  become  the  receiver  of  money  in  trust,  and  pay  interest  on 
it,  unless  it  could  be  allowed  to  lend  at  as  high,  or  a  higher 
rate  of  interest.    But  it  is  needless  to  say  more,  as  the  duties 
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and  powers  of  the  corporation  in  this  respect,  are  clearly  point- 
ed out. 

From  what  we  have  said  it  will  follow  that  the  by-law  in 
question  is  in  conformity  to  the  charter,  and  dictated  by  expe- 
diency. It  is  calculated  to  enable  the  stockholders  to  obtaia 
accommodations  from  the  trustees,  upon  security  less  satisfac- 
tory than  the  trustees  would  advance  upon,  if  the  stock  of 
members  was  not  pledged  for  their  individual  indebtedness. 
And  so  much  as  it  restricts  the  transfer  of  the  stock,  probably 
to  an  equal  or  greater  extent  docs  it  facilitate  the  obtaining  of 
money  by  the  stockholders,  and  thus  adds  to  the  capital  ac- 
tively employed;  so  that  the  inconveniences  which  result  from 
such  a  by-law  so  far  as  the  public  is  concerned,  is  entirely  neu- 
tralized by  the  private  as  well  as  public  benefit  which  pro- 
ceeds from  it. 

The  certificate  of  stock,  notwithstanding  the  terms  in  which 
it  is  expressed,  cannot  be  regarded  as  a  negotiable  security,  so 
as  to  vest  in  an  assignee  a  legal  title  to  the  stock,  without  any 
further  act.  The  transfer  being,  by  the  terms  of  the  charter,  to 
be  made  on  the  books  of  the  Company,  the  assignee  receives 
but  a  mere  equitable  interest  until  the  assignment  is  consum- 
mated ;  and  for  a  refusal  to  carry  out  the  contract  between  the 
assignor  and  himself,  he  cannot  maintain  an  action  against  the 
Company  until  its  lien  has  been  discharged.  This  is  very  sat- 
isfactorily shown  by  several  of  the  cases  cited. 

2.  lu  respect  to  the  second  question,  it  may  be  quite  enough 
to  say,  that  the  debt  for  which  the  lien  is  claimed,  appears  to 
be  due  by  note  to  the  corporation,  and  for  any  thing  appear- 
ing to  the  contrary,  comes  witniu  both  the  letter  and  spirit  of 
the  by-law. 

It  will  follow  from  what  we  have  said,  that  the  judgment  of 
the  Circuit  Court  is  correct ;  and  it  is  consequently  affirmed. 
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McNAIR  AND  WIFE  v.  COOPER. 

1.  Where  there  is  a  parol  executory  agreement,  made  at  the  time  of  the  execution 
of  a  note,  if  the  collateral  contract  be  not  executed,  it  cannot  be  given  in  evi- 
dence to  defeat  the  action  on  the  noie. 

2.  Upon  a  refusal  to  execute  the  collateral  engagement,  the  principal  contract 
might  be  rescinded,  by  putting,  or  offering  to  put,  the  party  in  statu  quo ;  or  it 
might  be  the  foundation  of  an  action  for  damages  for  its  breach. 

3.  A  witness  proved  that  he  had  purchased  a  tract  of  land  from  the  plaintiff's  tes- 
tator, and  proposed  to  sell  il  to  the  defendants,  who  refused  to  buy  the  land  un. 
kss  the  notes  to  be  given  for  the  purchase  could  pass  into  the  possession  of  the 
Selma  Rail  Road  Company,  which  was  indebted  to  them  ;  that  this  conversation 
was  afterwards  communicated  by  witness  to  the  testator  of  the  plaintiffs,  who  said 
that  the  notes  of  defendants  would  answer  his  purposes  as  cash,  in  payment  of 
his  stock  to  the  Rail  Road  Company.  Held  that  this  testimony  was  irrelevant, 
on  the  ground  that  it  did  not  tend  to  show  what  the  contract  really  was,  which 
the  parties  subsequently  made. 

4.  The  cases  of  Murchie  v.  Cook  &,  McNab,  1  Ala.  42  ;  of  Simonton  v.  Steele,  id. 
357 ;  and  of  Honeycut  v.  Strother,  2  ib.  135,  examined  and  explained. 

Error  to  the  County  Court  of  Dallas. 

This  action  of  assumpsit  was  brought  in  the  Court  below,  by 
the  plaintiffs  in  error,  executor  and  executrix  of  Uriah  Grigsby, 
deceased,  against  the  defendant,  as  survivor  of  the  firm  of  David 
Cooper  &  Brothers,  on  two  promissory  notes  made  by  them  to 
Ufiah  Grigsby,  for  the  payment  of  eight  hundred  and  thirty- 
three  dollars  thirty-three  cents,  each. 

Pleas  non  assumpsit — fraud — failure  of  consideration — want 
of  consideration — all,  in  short,  by  consent — and,  also,  a  special 
plea  in  short  "  that  the  notes  sued  on  were  to  be  paid  to  the 
Treasurer  of  the  Rail  Road  Company,  by  the  plaintiff,  in  pay- 
ment of  plaintiff's  stock,  and  the  Rail  Road  Company  being 
largely  indebted  to  defendants,  were  to  take  said  notes  and  pay 
them  as  money  to  defendants.  To  this  plea  there  was  a  de- 
murrer, which  was  overruled  by  the  Court,  and  the  plaintiff 
took  issue  upon  it. 

The  defendant,  to  obtain  a  continuance  of  the  cause,  made 
affidavit  that  he  could  prove  by  one  Jeremiah  Pifrjian,  that  the 
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notes  on  which  the  suit  is  founded,  were  given  on  the  purchase 
of  some  real  estate;  that  before  the  purchase  aforesaid  and  ex- 
ecution of  the  notes,  the  witness  had  purchased  the  land  of  the 
plaintiff's  testator,  and  proposed  to  sell  the  land  to  David  Coo- 
per, one  of  the  defendants,  who  refused  to  purchase  the  land 
of  witness,  unless  the  notes  to  be  executed  by  him  and  Isaac 
Cooper,  (then  acting  together  as  partners,)  to  the  plaintiff's  tes- 
tator, would  be  paid  in  by  said  testator,  in  discharge  of  his 
rail  road  stock,  which  the  witness  communicated  to  the  testator 
of  plaintiffs,  who  then  observed  that  the  notes  of  said  defend- 
ants would  answer  his  purposes  as  cash,  to  pay  in  his  stock 
with,  as  he  would  have  the  cash  to  pay,  and  the  notes  would 
be  the  same  to  him  to  pay  in  his  stock. 

That  from  the  whole  of  this  conversation  he  thought  it  was 
expressly  agreed  between  Grigsby  and  David  Cooper,  acting 
on  behalf  of  the  firm  of  David  &  Isaac  Cooper,  that  the  notes 
sued  on  should  be  so  paid  in;  upon  which  the  said  purchase 
was  consummated  and  the  notes  executed. 

It  being  admitted  that  the  witness  would  swear  to  these  facts, 
the  plaintiff's  counsel  objected  to  the  testimony  because  it  was 
oral,  and  tended  to  contradict  the  written  evidence,  and  speci- 
ally to  the  latter  clause,  that  it  was  the  opinion  of  the  witness, 
but  the  Court  overruled  the  objection. 

After  argument,  the  Court  charged  the  jury  that  a  verbal 
understanding  or  promise  such  as  dascribed  in  Pitman's  testi- 
mony, made  at  or  before  the  time  of  the  execution  of  the  notes 
sued  on,  notwithstanding  the  residue  of  the  contract  was  reduced 
to  writing  was  valid  and  legally  binding  upon  the  plaintiff  in  this 
action,  and  if  not  carried  into  effect  the  failure  constituted  a 
good  defence  to  this  action. 

That  in  such  a  case  as  the  present,  if  the  defendant's  interest 
can  be  ia  any  manner  affected,  he  has  a  right  to  demand  a  full 
compliance  with  the  agreement. 

That  if  the  defendant  was  injured  by  the  misapplication  of 
the  notes,  no  matter  how  little,  even  if  it  were  merely  being 
delayed  in  the  collection  of  the  debt  from  the  Rail  Road  Com- 
pany, it  was  a  defence  to  this  action. 

That  the  manner  or  mode  of  payment  of  a  note  can  always 
be  shown  by  parol,  as  matter  of  defence;  and  by  way  of  exam- 
ple, staled  that  if  a  note  was  payable  in  dollars,  it  might  be 
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sliowii  by  parol  that  it  was  pa5''able  in  corn,  and  that  payment 
in  money  conld  not  be  enforced. 

The  plaintiff's  counsel  requested  the  Court  to  charge  the  jury, 
that  if,from  payments  made  subsequent  to  the  execution  of  these 
notes,  nothing  was  owing  from  the  plaintift's  testator  to  the  Rail 
Road  Company, at  the  time  of  the  maturity  of  the  notes  first  due 
of  these  here  sued  on,  (to  prove  which  evidence^has  been  intro- 
duced by  the  plaintiffs,)  that  then  the  plaintiff  was  not  bound 
to  transfer  the  notes  to  the  Rail  Road  Company,  which  instruc- 
tion the  Court  refused  to  give,  and  the  counsel  excepted,  as 
well  to  the  instructions  given  as  to  the  evidence  admitted. 

After  the  charges  were  given  to  the  jury,  the  Court,  without 
the  consent  of  the  plaintiffs,  withdrew  from  the  consideration 
of  the  jury,  the  latter  part  of  the  testimony  of  Pitman,  consist- 
ing of  his  opinion. 

A  verdict  and  judgment  having  passed  for  the  defendant, 
the  plaintiffs  prosecute  this  writ,  and  assign  for  error — 

1.  In  admitting  any  portion  of  the  evidence  of  Pitman. 

2.  In  admitting  the  latter  clause,  consisting  of  the  opinion  of 
the  witness. 

3.  In  the  charges  given  and  the  refusal  to  charge  as  shewn 
in  the  bill  of  exceptions. 

4.  In  overruling  the  demurrer  to  the  plea. 

R.  Saffold,  for  plaintifft  in  error,  contended  that  this  was  an 
attempt  by  parol,  to  contradict  a  written  contract.  He  cited  1 
Johns.  Rep.^139;  8  Taunton,  92;  5  Porter,  88;  1  Ala.  Rep. 
160;  id.  436;  2  id.  280,  571. 

The  distinction  he  contended  was  between  the  perform- 
ance of  a  verbal  condition,  operating  as  payment  of  the  note, 
and  a  prior  or  contemporaneous  verbal  contract  unexecuted. 
In  the  former  it  is  the  subsequent  execution,  and  not  the  parol 
agreement,  which  is  operative  as  accord  and  satisfaction.  That 
in  this  case  there  was  no  satisfaction,  nor  any  proof  that  the 
Rail  Road  Company  assented  to  the  arrangf-ment,  and  agreed 
to  look  to  defendant  for  payment.  [4  Mass.  414;  8  Johns. 
375;  8  Vermont,  243;  17  Pick.  171 ;  1  Ala.  N.  S.  423;  2  id. 
359.] 

Geo.  Gavlk,  contra,  maintained  that  the  decision  of  the 
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Court  below  was  fully  sustained  by  previous  decisions  of  ihis 
Court.  He  cited  1  Ala.  Rep.  N.  S.  41 ;  id.  357  ;  and  particu- 
larly the  case  of  Honeycutt  v,  Strother,  [2  Ala.  Rep.  135,]  which 
he  insisted  was  expressly  in  point. 

ORMOND,  J. — The  special  plea  relied  on  as  a  bar  to  the 
action  is  very  informal,  but  was  designed  we  presume  to  state, 
that  at  the  time  the  notes  sued  upon  in  this  action  were  execu- 
ted, it  was  agreed  between  the  parties  that  Grigsby,  the  payee, 
should  transfer  the  notes  to  the  Selma  Rail  Road  ('ompany,  in 
payment  of  his  stock  in  the  Company — the  Company  being  at 
the  lime  indebted  to  the  makers  of  the  note. 

These  facts  disclose  that  at  the  time  of  the%xecution  of  these 
notes,  (which,  from  the  evidence  in  the  cause,  we  learn  was 
for  a  tract  of  land  sold  by  the  payee  to  the  makers,)  there  was  a 
collateral  parol  agreement,  that  the  notes  should  be  transferred 
to  the  Rail  Road  Company,  which  was  indebted  to  the  makers 
of  the  notes,  and  the  breach  of  this  collateral  contract  is  relied 
on  as  a  bar  to  a  recovery  on  the  notes ;  but  we  are  very  clear 
that  it  cannot  have  that  effect.  If  it  could  operate  as  a  bar,  it 
would  follow  that  the  makers  of  the  notes  would  avoid  the  pay- 
ment, and  also  keep  the  land,  and  still  retain  their  claim  against 
the  Rail  Road  Company. 

If  the  collateral  engagement  was  executed,  it  would  doubt- 
less constitute  a  defence  to  the  principal  contract.  Or,  upon  a 
refusal  to  execute  the  collateral  engagement,  the  principal  con- 
tract might  be  rescinded,  by  putting,  or  offering  to  put,  the  par- 
ty in  statu  quo;  or  it  might  be  the  foundation  of  an  action  for 
damages  for  its  breach;  but  for  the  reasons  assigned,  a  failure 
to  perform  the  collateral  engagement  could  be  no  bar  to  a  re- 
covery on  the  principal  contract.  This  is  the  doctrine  of  the 
case  of  Crossman  v.  Fuller,  [17  Pickering,  171.]  The  Court 
in  their  opinion  say,  "this  was  a  parol  collateral  agreement, 
which  has  been,  executed.  If  it  had  not  been,  it  could  not  have 
had  the  effect  to  vary  or  contradict  the  terms  of  the  note.  Thus 
if  a  note  were  payable  in  money,  a  collateral  agreement  made 
at  the  time  of  the  making  of  the  note,  that  it  should  be  payable 
in  goods,  could  not  be  received  in  evidence.  lUit  the  party 
having  a  claim  in  virtue  of  an  executory  collateral  contract, 
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must  pursue  his  remedy  upon  the  agreement  itself  for  a  breach 
of  it." 

So  in  this  case,  if  tlie  defendants  have  sustained  injury  by  the 
failure  of  the  plaintiff  to  transfer  the  notes  to  the  Rail  Road  Com- 
pany, they  may  sue  for  the  breach  of  that  contract  and  recover 
the  damages  they  have  actually  sustained.  But  they  cannot 
plead  such  failure  in  bar  of  an  action  on  the  notes,  not  only  be- 
cause it  would  be  to  contradict  the  written  contract  of  the  par- 
ties by  parol,  but  also  because  the  amount  due  on  the  notes 
would  not  be  the  criterion  of  the  damages  sustained  by  the 
breach  of  the  collateral  engagement,  and  would,  therefore,  be 
necessarily  unjust  to  one  of  the  parties.  The  demurrer  should, 
therefore,  have  b8en  sustained  to  the  plea. 

The  evidence  which  the  defendant  proposed  to  adduce  in 
support  of  the  plea,  did  not  tend  to  prove  that  any  collateral 
contract,  such  as  is  described  in  the  plea,  had  ever  been  entered 
into  by  the  parties.  It  appears  that  the  witness  had  first  pur- 
chased the  land  of  the  plaintiff's  testator,  and  proposed  to  sell 
it  to  the  defendants,  who  refused  to  buy  the  land  unless  the 
notes  to  be  given  for  the  purchase,  could  pass  into  the  hands  of 
the  Rail  Road  Company,  which  was  indebted  to  them — that  this 
was  afterwards  communicated  by  him  to  the  plaintiffs  testator, 
who  said  that  the  notes  of  defendants,  would  answer  his  pur- 
poses as  cash, in  paymentof  his  slock  to  the  Rail  Road  Conjpany. 
This  testimony  merely  shows  what  the  parties  were  willing  to 
do  at  some  time  previous  to  the  making  of  the  contract ;  but  it 
has  no  tendency  to  show  what  the  contract  really  was  at  the 
time  it  was  made,  and  should,  therefore,  have  been  excluded 
from  the  jury  as  wholly  irrelevant. 

This  disposes  of  the  entire  case,  and  shows  that  the  Court 
erred  in  its  judgment  on  the  demurrer  to  the  plea,  in  its  re- 
fusal to  exclude  the  testimony,  and  in  the  charges  given  to  the 
jury. 

Three  cases,  heretofore  decided  by  this  Court,  have  been 
pressed  on  its  consideration,  as  leading  to  a  different  conclusion. 
They  are  the  cases  of  Murchie  v.  Cook  &  McNab,  1  Ala.  Rep. 
42;  Simonton  v.  Steele,  id.  357,  and  Houeycutt  v.  Strother,  2 
ib.  135. 

In  the  first  of  these  cases,  the  head  note  indicates  that  parol 
evidence  is  admissible  to  prove,  that  where  a  note  was  executed 
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there  was  an  agreement  to  receive  in  payment  the  debt  of  a 
third  person. 

The  defect  of  this  note  is,  that  it  does  not  state,  as  was  the 
fact  in  that  case,  tiiat  the  agreement  was  executed.  The  facts 
as  shown  hy  the  report  of  the  case  were,  that  upon  a  sale  of 
goods  to  Mnrchie,it  was  agreed  to  receive  in  payment  a  debt 
due  him,  which  those  selling  the  goods  had  assumed  to  pay, 
and  the  note  sued  on,  which  was  for  the  amount  of  the  goods 
thus  taken  up,  was  executed  because  the  amount  of  the  debt 
thus  assumed,  was  not  then  precisely  ascertained.  As  soon 
then  as  the  goods  were  received,  under  this  contract,  it  extin- 
guished the  debt  thus  assumed,  or  in  the  language  of  the  Court 
in  tlie  case,  "discharged  -pro  tanto  the  debt  due  the  plaintiff  in 
error  from  McMahan,  Murchie  &  Co."  Having  given  the 
case  again  a  critical  examination,  we  are 'satisfied  it  is  correct- 
ly decided,  and  is  entirely  consistent  with  the  rule  that  a  writ- 
ten agreement,  cannot  be  varied  by  parol  evidence.  To  prove 
by  parol  that  a  note  is  extinguished  or  discharged,  no  more 
contradicts  it,  than  to  prove  that  it  was  made  originally  without 
consideration. 

The  facts  of  the  case  of  Simonlon  v.  Steele,  were,  that  the 
consideration  of  the  note  sued  on,  was  some  other  notes  on  a 
third  person,  upon  the  agreement  that  if  these  notes  could  not 
be  used  in  a  suit  then  pending  against  the  maker  of  the  note, 
they  were  to  be  returned  and  the  note  cancelled.  The  notes 
thus  received  could  not  be  used  as  a  set-off.  Tliere  can  be  no 
doubt  that  this  evidence  was  admissible;  it  merely  established 
that  the  consideration  for  which  the  note  was  given  had  whol- 
ly failed,  proof  of  which  has  never  been  considered  as  conflict- 
ing with  the  rule  in  question. 

The  remaining  case  of  Honeycutt  v.  Sirother,  [2  Ala.  135,"| 
is  more  especially  relied  on.  The  facts  were,  that  Honeycutt 
had  purchased  a  piece  of  land  from  one  Adams,  and  given  him 
three  notes  for  the  purchase  money.  He  afterwards  sold  the 
same  land  to  Stroiher,  at  the  same  price  he  had  given  for  it, 
taking  from  him  three  notes  for  the  same  amount,  and  falling 
due  at  the  same  time  with  those  held  by  Adams,  and  assigned 
tohini  the  bond  for  title  he  had  received  from  Adams.  There 
was,  at  the  time,  a  parol  agreement  that  these  notes  should  be 
delivered  up  to  Adams,  r.nd  substituted  for  those  which  he  held 
84 
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on  Honeycutt.  This  Honeycutt  failed  to  do,  but  transferred 
one  of  the  notes  to  a  third  person,  who  sued  Strother  in  Honey- 
cutt's  name.  The  question  was  whether  Strother  could  prove 
this  parol  agreement  executed,  by  showing  that  he  had  paid 
Adams  the  amount  of  the  note  held  by  him  on  Honeycutt. 

This  Court  held  that  such  proof  was  admissible,  and  upon  a 
review  of  the  case,  we  are  satisfied  it  was  correctly  decided. 
That  was  like  the  case  at  bar,  the  case  of  a  parol  collateral 
agreement,  made  at  the  time  the  note  was  executed,  but  which 
unlike  the  case  at  bar  was  carried  into  effect.  The  substance 
of  the  contract  in  the  case  cited,  was  that  Strother  was  to  pay 
Adams  for  the  land,  and  to  accomplish  this,  Honeycutt  was  to 
make  an  exchange  of  the  notes  held  on  him  by  Adams.  It 
appeairs  that  he  did  not  do  this,  but  that  Strother  paid  Adams; 
which  was  in  its  effect,  if  not  hterally,  an  execution  of  the  pa- 
rol agreement.  Had  this  not  been  done,  Strother  could  not 
have  defended  himself  when  sued  on  the  note  executed  by  him 
to  Honeycutt. 

The  result  of  all  the  cases  is,  that  where  there  is  a  parol  ex- 
ecutory agreement,  made  at  the  time  of  the  execution  of  the 
note,  if  the  collateral  contract  be  not  executed,  it  cannot  be  giv- 
en in  evidence  to  defeat  the  action  on  the  note,  because  that 
would  be  to  contradict  by  parol  the  written  agreement  of  the  par- 
ties. But  if  the  collateral  agreement  be  executed,  it  will  be  a 
good  defence  to  an  action  on  the  note  ;  not  because  such  proof 
would  show  a  different  contract  from  the  one  described  in  the 
written  instrument,  but  admitting  it  to  be  as  stated,  will  show 
its  discharge  in  the  nature  of  an  accord  and  satisfaction.  [See 
Crossraan  v.  Fuller,  17  Pickering,  171 ;  Walker  v.  Russell,  id. 
280;  and  Bradley  v.  Bradley,  8  Vermont,  243.] 

Let  thejudgmennt  be  reversed  and  the  cause  remanded. 
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BLOUNT  AND  STANLEY  v.  TRAYLOR. 

1.  Where  a  creditor  omits  to  sue  out  execution  nntif  after  the  death  of  his  debtor, 
no  lien  attaches  upon  his  personal  estate,  in  the  hands  of  his  administrator,  who 
is  bound  to  apply  them  in  due  course  of  administration,  and  whose  claim  will 
prevail  against  the  levy  made  under  an  execution  issued  after  the  death  of  the 
debtor. 

Writ  of  Error  to  the  Circuit  Court  of  Chambers. 

Claim,  under  the  statute,  to  a  slave  levied  on  at  the  suit  of 
Traylor  by  an  execution  against  John  Davis. 

The  facts,  so  far  as  they  are  connected  with  the  only  matter 
decided  by  the  Court,  are  these : 

Davis  died  on  the  8th  of  October,  1840,  no  execution  having 
then  issued.  On  the  23d  of  the  same  month,  this  execution 
was  issued,  and  levied  on  the  2d  of  November  of  the  same 
year  on  the  slave  in  controversy.  Blount  and  Stanley  took 
out  administration  on  Davis'  estate  and  interposed  their  claim 
on  the  1st  March,  1841. 

At  the  trial  the  claimants  made  title  in  two  ways: 

1 .  As  the  mortgagees  of  the  slave  by  deed  from  Davis,  to 
secure  the  payment  of  a  note  falling  due  1st  March,  1841. 

2.  Under  the  administration. 

It  was  shown  that  they  had  returned  an  inventory  in  which 
this  slave  was  described  as  Davis'  property,  but  subject  to 
their  mortgage. 

Under  this  state  of  proof,  they  requested  the  Court  to  instruct 
the  jury — 

1.  That  if  Davis  was  dead  when  the  execution  issued,  it 
was  void. 

2.  That,  under  the  circumstances  there  was  not  such  a  pos- 
session in  the  mortgagor  as  was  liable  to  sale  under  execu- 
tion, and  in  either  event,  a  verdict  should  be  rendered  in  their 
favor. 

These  charges  the  Court  refused,  and  in  lieu  of  them  the  jury 
was  instructed — 
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1 .  That  the  claimants  could  not  question  the  regularity  or 
validity  of  the  execution, 

2.  That  if  the  claimants  held  possession  of  the  slave,  not  as 
mortgagees,  but  as  administrators  of  Davis,  their  possession 
was  equivalent  to  the  possession  by  Davis,  and  created  such 
an  equity  of  redemption  as  was  liable  to  the  execution. 

This  was  excepted  to  and  is  now  assigned  as  error. 

Stone,  for  the  plaintiff  in  error. 
GuNN,  contra. 

GOLDTHWAITE,  J.— The  matter  in  question  here,  is  not 
merely  whether  the  execution  is  void  in  consequeuce  of  hav- 
ing issued  after  the  death  of  Davis,  for  as  between  these  parties 
the  validity  of  the  execution  cannot  be  inquired  into.  [Bettis 
V.  Taylor,  8  Porter,  564.]  But  considered  in  another  aspect, 
the  fact  that  Davis  died  before  any  lien  existed  on  his  goods,. 
is  quite  decisive  of  this  case.  The  plaintiff  in  execution  not 
having  sued  out  his  execution  in  the  lifetime  of  his  debtor,  ha» 
no  claim  which  is  entitled  to  a  preference  over  any  other  credi- 
tor, and  as  by  the  administration  the  title  to  the  decedent's 
goods  passed  to  the  administrators,  to  be  applied  in  due  course 
of  administration,  their  claim  is  necessarily  paramount  to  that 
derived  under  the  execution. 

The  decision  in  the  case  of  CoUingworth  v.  Horn,  [4  S.  &  P. 
237,  250,]  concedes  that  if  that  case  had  shown  a  case  of  facts 
precisely  similar  to  those  now  before  the  Court,  that  the  title 
of  the  administrator  would  prevail  against  the  execution. 

As  the  execution  has  already  been  quashed,  and  the  levy 
discharged,  there  is  no  reason  for  remanding  the  cause. 

Let  the  judgment  be  reversed. 


ORMOND,  J. — By  several  early  decisions  of  this  Court,  the 
claimant  on  the  trial  of  right  of  property,  was  prohibited  from 
inquiring  into  the  regularity  of  the  judgment,  or  execution,  un- 
der which  the  plaintiff  in  execution  claimed.  Following  out 
these  decisions,  in  Bettis  v.  Taylor,  [8  Porter,  564,]  we  held 
that  the  claimant  could  not  object  that  the  execution  under 
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which  the  plaintiff  claimed  had  issued  after  the  death  of  the 
defetidant  in  execution.  The  execution  in  such  a  case  may, 
however,  be  quashed  at  the  instance  of  any  one  affected  by  it, 
after  which  it  is  obvious  tlie  plaintiff  in  execution  can  no  lon- 
ger proceed,  as  the  levy  is  discharged  by  quashing  the  exec*i- 
tion.  Such  was  the  fact  in  this  case,  and  for  that  cause,  if  no 
other  existed,  the  claimant  was  entitled  to  a  verdict. 


SALTER  v.  PEARCE, 


1.  Where  an  action  of  detinue  is  brought  against  (wo,  and  a  verdirt  is  found  a<!Ainal 
one,  and  in  favor  of  the  other,  in  th(^absenc6  uf  any  thing  in  the  record  to  bbuw 
the  character  of  the  caption  and  detention,  they  may,  on  error,  beinieuded  to  be 
tortious,  and  a  judgment  according  to  the  finding  be  sustained. 

Writ  of  Error  to  the  Circuit  Court  of  Butler. 

The  defendant  in  error  brought  an  action  of  detinue  against 
the  plaintiff  and  Unity  Pearce,  for  the  recovery  of  three  slaves. 
The  cause  was  tried  by  a  jury,  who,  by  their  verdict,  say  "that 
they  find  the  defendant,  Unity  Pearce,  does  not  detain  the  pro- 
perty of  said  plaintiff,  and  that  said  defendant,  Salter,  detains 
the  said  slave  Jesse,  from  said  plaintiff,  and  assess  his  dama- 
ges for  the  value  of  said  slave  at  the  sum  of  eight  hundred  dol- 
lars, and  they  further  assess  the  hire  of  said  slave  at  the  sum 
of  one  hundred  and  three  25-loe  dollars." 

On  this  verdict  a  judgment  was  rendered  against  Salter  and 
in  favor  of  Pearce ;  and  it  is  now  assigned  for  error  that  the 
verdict  does  not  sustain  the  judgment. 

Elmork,  for  the  .plaintiff  in  error.  Detinue  was  no  other 
than  an  actionof  debt  in  the  dptinet  instead  of  the  debet;  that 
it  belonged  to  the  class  of  actions  ex  contractu,  and  that  if  the 
jury  did  not  find  a  verdict  against  all  the  defendants,  the  plain- 
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tiff  was  not  entitled  to  a  judgment  against  any  less  number, 
who  the  jury  may  have  found  to  be  guilty  of  a  wrongful  de- 
tention of  the  thing  sued  for.  To  sustain  this  view  he  cited, 
2  Reeves' His.  Eng.  L.  261,  331-3;  Sid.  67;  1   Chit.  Plead. 

lis. 

Cook,  for  the  defendant. 

COLLIER,  C.  J. — In  actions  ex  delicto,  each  of  the  defen- 
dants is  liable  for  his  own  wrongful  act,  and  it  is  competent  for 
the  plaintiff  to  proceed  jointly  or  severally  against  those  who 
have  participated  in  it.  If  the  plaintiff  brings  his  action  against 
several,  but  only  makes  out  a  case  against  one,  he  is  entitled 
to  a  verdict  and  judgment  against  hhn  on  whom  the  proof  fix- 
es a  liability.  [Arch.  Civ.  PI.  240,  a.;  1  Chit.  PI.  65,  et  posi.'\ 
But  independent  of  any  statutory  regulation,  the  law  is  other- 
wise as  it  respects  actions  ex  contractu.  There  the  declara- 
tion supposes  the  contract  to  be  entire,  and  jointly  obligatory 
upon  all  who  are  sued,  and  if  the  plaintiff  fails  to  make  out 
his  case  against  either  of  the  defendants,  he  is  not  entitled  to 
judgment  against  such  as  may  be  justly  chargeable.  [Arch. 
Civil  PI.  240;  1  Chit.  PI.  65,  etpost. 

The  material  inquiry  in  this  case  is,  to  which  of  the  general 
classes  of  actions, the  action  of  detinue  is  assignable.  The  old- 
er editions  of  Chitty's  Pleading  considered  it  under  the  head  of 
actions  ex  contractu,  for  the  reason  doubtless,  that  in  its  origin 
it  was  regarded  as  an  action  of  debt  in  detinet;  and  in  many 
of  the  elementary  books,  it  was  said  not  to  be  sustainable  when 
the  goods  came  tortiously  into  the  defendants  possession. 
This  latter  notion  it  is  said  originated  with  Brian,  C.  J.  in  the 
reign  of  Henry  VII.  who  held  that  detinue  could  not,  in  such 
case,  be  supported ;  because,  by  the  trespass,  the  property  of 
the  plaintiff  was  divested,  and  in  order  to  support  detinue,  the 
property  in  the  chattel  must  be  vested  in  the  plaintiff  at  the 
time  of  the  commencement  of  his  action.  This  very  fallacious 
reasoning,  if  ever  followed,  has  been  long  since  repudiated. 
The  gist  of  the  action  is  the  wrongful  detention  of  the  thing, 
not  the  original  caption,  and  it  is  regarded  as  wholly  unimpor- 
tant whether  the  defendant's  possession  was  acquired  by  a 
bailment  or  trespass. 
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Different  writers  upon  the  law  of  pleading  have  assigned 
detinue  to  each  of  the  classes  of  actions,  according  as  their  res- 
pective opinions  inclined,  while  others  have  considered  it,  as 
partaking  according  to  circumstances,  of  either  class,  but  not 
susceptible  of  classification.  We  think  that  detinue  cannot  bo 
always  considered  an  action  ex  contractu.  Conceding  that 
such  is  its  character  when  the  defendant's  possessioji  commen- 
ces, under  a  contract  of  bailment,  yet  where  the  taking  is  ten-- 
tious,  the  detention  must  be  alike  wrongful.  Without  refer- 
ence to  the  manner  of  taking  and  detaining,  the  form  of  the  de- 
claration is  always  the  same,  so  that  we  cannot  learn  from  the' 
pleadings  whether  the  possession  was  legally  acquired.  And 
whatever  may  be  the  law  in  such  case,  (which  we  need  not 
determine,)  wherever  there  is  a  tortious  taking,  the  action  is 
ex  delicto.  The  inference  being  allowable  that  the  proof  es- 
tablished such  a  caption,  the  verdict  which  i^against  one,  and 
in  favor  of  the  other  defendant,  afforded  a  warrant  for  a  judg- 
ment accordingly. 

The  consequence  is,  that  the  judgment  of  the  Circuit  Courl  is 
affirmed. 


THE  STATE  v.  HINSON  et  al. 

I.  It  is  not  necessary  to  enter  a  foiTnal  discontinuance  as  to  those  on  whom  pro* 
cess  is  not  seized  ;  by  taking  judgment  against  the  others,  the  cause  is,  in  law 
and  in  fact,  discontinued  as  to  them. 

S.  Where  the  undertaking  of  sureties  was  for  the  appearance  of  their  principi]  to 
answer  the  charge  of  the  State  against  him,  on  his  failing  to  appear,  the  recogni' 
zancc  was  forfeited,  and  it  was  nut  necessary  to  call  the  sureties  to  produce  their 
principal. 

3.  A  judgment  rendered  on  a  forfeited  recognizance  must  follow  the  condition  ;  if 
that  isjuint  the.judgment  must  be  juint  also. 

4.  A  judgment  canr.ot  be  rendered  agaitist  the  anreties  to  a  recognizance  for  s 
larger  sum  than  the  penalty. 
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Error  to  the  Circuit  Court  of  Barbour. 

Indictment  for  betting  at  Faro,  against  Allen  V.  Robinson. 
A  capias  having  been  executed  on  him,  he  entered  into  a  re- 
cognizance in  the  sum  of  three  hundred  dollars,  together  with 
the  plaintiff  and  others  as  his  sureties,  in  the  sum  of  three  hun- 
dred dollars,  to  be  levied  separately,  and  conditioned  for  the 
appearance  of  Robinson  at  the  next  term  of  the  Court 

Robinson  having  failed  to  appear,  a  judgment  nisi  was  ren- 
dered on  the  recognizance  "that  the  State  of  Alabama  recover 
of  the  said  Allen  V.  Robinson",  and  the  said  John  W.  Hinson, 
William  C.  Gilder,  S.  G.  Devereaux,  Thomas  S.  Woodward  and 
William  F.  Baldwin,  his  said  securities,  said  sum  of  three  hun- 
dred dollars,  unless  they  and  each  of  them  make  their  appear- 
ance," &c. 

A  scire  facias  fssued  and  was  returned  executed  on  all  ex- 
cept Robinson,  the  principal,  and  one  of  the  sureties,  and  there- 
upon the  Court  rendered  final  judgment  against  those  on  whom 
service  was  effected,  "  for  the  said  sum  of  three  hundred  dol- 
lars, with  interest  thereon  from  the  29th  March,  1842,"  &c. 

The  defendants  prosecute  this  writ  and  assign  for  error — 

1.  That  as  the  scire  facias  was  not  served  on  all  the  defen- 
dants, judgment  should  not  have  been  rendered  against  those 
on  whom  it  was  executed,  but  that  an  alias  sci.fa.  should  have 
issued. 

2.  The  final  judgment  does  not  show  a  discontinuance 
against  the  defendants  not  served  with  process. 

3.  That  the  judgment  nisi  does  not  show  that  the  bail  were 
called  and  required  to  surrender  their  principal,  or  that  Robin- 
son, the  principal,  was  required  to  appear  and  answer  to  the 
offence. 

4.  That  there  is  error  in  the  final  judgment  in  this,  that  in 
the  recognizance  the  principal  and  bail  are  both  bound  sepa- 
rately, while  the  judgment  is  against  the  defendants  collec- 
tively. 

5.  The  judgment  is  for  a  greater  sum  than  the  amoimt  of  the 
recognizance. 

Belser,  for  plaintiff  in  error^,  cited  I  Ala.  Rep.  113;  6  Hal- 
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Stead,  124;  3  Stewart  and  Porter,  426;  5  Yerger,  133;  15 
Peters,  209  ;  3  Co  wen,  155;  8  id.  424  ;  6  id.  583. 

The  Attorney  General,  contra. 

ORMOND,  J. — The  two  first  assignments  of  error  question 
the  regularity  of  tlie  judgment  because  an  alias  sci.fa.  was  not 
issued  against  those  defendants  notserved  with  process,and  with- 
out formal  discontinuance  against  them  in  the  judgment.  This 
proceeding  is  a  civil  action,  and  to  be  governed  by  the  same 
rules,  and  there  was  therefore  an  undoubted  right  on  the  part 
of  the  Slate  to  discontinue  as  to  those  on  whom  the  writ  was 
not  served, and  proceed  to  judgment  against  the  others.  [Aik. 
Dig.  267,  §56.]  We  are  of  opinion  that  it  is  not  necessary  to 
enter  a  formal  discontinuance  of  the  action  as  to  those  on  whom 
service  of  the  process  has  not  been  effected.  By  taking  judg- 
ment against  the  others,  the  cause  is  in  fact  and  in  law,discon- 
tinued  as  to  them,  and  it  could  subserve  no  purpose  whatever 
formally  to  enter  the  fact  on  the  minutes  of  the  Court.  [See 
Oliver  v.  Hutto,  at  the  present  term.] 

We  think  it  sufficiently  appears  in  the  judgment  Ttisi  that 
the  recognizance  was  forfeited — it  is  stated  that  the  defendant 
being  solemnly  called  to  appear  and  answer  the  charge  against 
liim,  cacne  not,  but  made  default — it  was  not  necessary  to  call 
the  sureties  to  produce  their  principal ;  their  undertaking  was 
iot  his  appearance  to  answer  the  charge  against  him,  and  on 
bis  failing  to  appear  the  recognizance  was  forfeited. 

Tlie  case  of  Howie  v.  Morrison,  [1  Ala.  Rep.  120,]  shows 
that  where  a  judgment  is  rendered  on  a  forfeited  recognizance 
it  must  follow  tlie  condition.  The  condition  of  this  rec(^ni- 
zance  is,  that  the  principal  is  bound  in  the  sum  of  three  hno' 
dred  dollars,  and  the  sureties  jointly  in  the  same  sum,  to  be  lev- 
ied separately  of  their  respective  goods  and  chattels.  The 
judgment  is  joint  against  the  sureties,  and  therefore  follows 
the  condition  of  the  recognizance,  it  would. hare  been  a  depar- 
tare  from  the  condition,  to  have  joined  the  principal  in  the 
same  judgment. 

In  rendering  judgment  for  a  larger  sum  than  the  penally  of 
the  bond,  the  Court  erred.  There  is  a  considerable  conflict  •# 
85 


674  ALABAMA. 


Quarles  v.  Glover. 


authority  on  this  point,  and  there  may  possibly  exist  cases  ia 
which  the  principal  may  be  bound  beyond  the  penalty  of  his 
bond,  but  if  such  be  the  law  in  regard  to  the  principal,  it  can- 
not apply  to  a  surety,  as  is  explicitly  admitted  in  the  cases  in 
which  the  principal  was  held  to  be  thus  bound.  The  judgment 
in  this  case,  going  beyond  the  penalty,  must  be  reversed  and 
here  rendered  for  the  penalty. 


QUARLES  V.  GLOVER. 


1.  The  discharge  of  the  maker  of  a  promissory  note,  when  arrested  on  a  ea.  ta,  by 
his  creditor,  is  not  such  a  satisfaction  of  the  debt  as  to  relieve  the  indorser  frotn 
his  liabihty  to  the  creditor  upon  the  indorsement. 

Whit  of  Error  to  the  Circuit  Court  of  Perry. 

Assumpsit  by  Quarles  against  Glover  as  administrator  de 
bonis  non  of  the  estate  of  Grigsby,  on  his  intestate's  indorse- 
ment of  a  promissory  note. 

At  the  trial  the  defendant  gave  evidence  that  the  plaintiff 
had  sued  out  a  ca.  sa.  on  his  judgment,  against  the  maker,  and 
after  arrest  had  directed  him  to  be  discharged.  There  was  al- 
so evidence  tending  to  show  that  if  he  had  not  been  thus  re- 
leased, the  money  would  probably  have  been  made.  The 
Court  charged  the  jury,  if  they  should  believe  the  money  might 
have  been  made  by  said  arrest,  except  for  the  discharge  from 
custody,  that  it  was  a  defence  to  the  action,  and  the  plaintiff 
ought  not  to  recover. 

The  plaintiff  excepted,  and  now  seeks  to  reverse  the  judg- 
ment against  him,  on  the  ground  that  this  charge  is  erroneous. 

Beck,  for  the  plaintiff  in  error,  cited  McDonald  v.  Boving- 
ton,  4  Terra,  835;  Lenox  v.  Prout,  3  Wheat.  520;  Digest, 
226,  §3. 
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J.  Erwin,  for  defendant. 

GOLDTHWAITE,  J.— It  must  be  conceded  that  there  are 
many  cases  found  in  the  books  which  seem  to  warrant  the 
charge  of  the  Court,  but  none  of  them,  when  examined,  go  so 
far  as  this.  Thus  it  has  been  held  that  if  the  plaintiff  discharge 
one  of  several  defendants  on  a  ca.  sa.  he  cannot  retake  hira  or 
any  of  the  others.  [Clark  v.  Clement,  6  Term,  525.]  And  if 
a  bond  given  to  the  plaintiff  with  a  condition  to  render  in  exe- 
cution, one  who  was  thereupon  discharged,  the  condition  is 
void.  [Da  Costa  v.  Davis,  1  B.  &  P.  242.]  If  a  prisoner  is 
permitted  to  go  out  of  prison  with  the  consent  of  the  plaintiff, 
neither  the  sheriff  nor  the  plaintiff  can  afterwards  retake  hi  i, 
by  virtue  of  the  same  or  any  other  execution,  for  he  is  thereby 
said  to  be  discharged  from  the  judgment.  Therefore,  if  debt 
or  sci.fa.  be  afterwards  brought  on  the  judgment,  the  defen- 
dant may  plead  the  discharge ;  or,  if  he  be  afterwards  taken  in 
execution,  the  Court,  on  motion  will  set  aside  the  execution 
and  discharge  him  out  of  custody.  [1  Sand.  35,  a.,  note  1  j 
Vigers  v.  Aldrich,  4  Burr.  2482 ;  Jaques  v.  Withey,  1  Term. 
557.] 

We  have  said  none  of  the  decided  cases  go  so  far  as  this ; 
but  a  dictum  of  Lord  Eldon  asserts  the  precise  principle  ruled 
by  the  Circuit  Court.     [English  v.  Darley,  3  B.  &  P.  61.] 

The  circumstance  that  it  is  usual  in  the  English  courts  to 
enter  satisfaction  of  the  judgment  when  the  defendant  has  been 
permitted  to  go  at  large  from  custody  upon  a  ca.  sa.  connected 
with  the  dictum  of  Lord  Eldon  in  the  case  of  English  v.  Dar- 
ley,render  it  necessary  to  trace  this  matter  to  its  source,  to  see 
if  his  expression  rests  on  a  solid  foundation. 

Amongst  the  earliest  decisions  upon  the  nature  and  effect  of 
a  ca.  sa.  is  the  opinion  of  Lord  Hobart,  in  Foster  v.  Jackson, 
[Hobart,  52,  a.]  There  the  question,  upon  a  special  verdict 
was,  whether  a  defendant  dying  in  custody  was  a  discharge 
of  the  debt,  so  far  as  the  administrator  was  connected  with  it. 
The  whole  law  in  connection  with  this  execution  is  examined 
at  great  length,  and  it  was  then  held  the  execution  was  a  sat- 
isfaction in  law,  notwithstanding  the  death  of  the  debtor,  and 
even  the  same  when  he  should  escape.     In  both  particulars 
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the  law  was  afterwards  changed,  by  act  of  Parliament.     [21 
Jas.  1  c.  24 ;  8  and  9  Will.  III.  c.  26.] 

In  the  consideration  of  that  case>  after  ascertaining  the  effect 
oiz.  fieri  facias,  and  elegit,  which  could  be  renewed  until  the 
whole  debt  was  nnade,  the  learned  Judge  adds,  "  But  if  a  capi- 
as be  executed,  that  is  in  law  sufficient  for  the  whole  debt ;  for 
corpus  humanum  non  recipit  estimutioncni,  so  as  if  you  take 
it  all,  you  must  take  it  for  the  whole  debt."  Again,  "  it  is 
agreed  on  all  sides,  that  whereas  the  elegit  or  fi.fa.  are  both 
executions  and  satisfactions  to  all  purposes  and  against  all  per- 
sons, the  capias  is  a  full  execution,  but  is  not  a  perfect  satisfac- 
tion in  value  to  all  purposes  and  against  all  persons.  I  agree 
clearly  that  it  is  not  an  actual  satisfaction,  no,  not  between  the 
parties  ;  for  when  one  was  bound  to  satisfy  for  goods  that  he 
had  embezzled,  and  in  debt  upon  an  obligation,  he  pleaded 
that  upon  a  suit  for  those  goods  he  was  taken  in  execution  for 
the  damage,  this  was  adjudged  no  plea.  But  this  is  nothing  to 
the  case  in  question  ;  for  without  doubt  it  is  no  satisfaction  to 
common  speech,  nor  to  a  foreign  plea.  The  question  is? 
•whether  it  be  not  quasi  satisfaction,  or  satisfaction  in  law,  to 
that  very  suit ;  for  if  an  executor  releases  a  debt,  or  discharge 
one  in  execution.it  shall  be  accounted  in  law  assets  as  received. 
Again,  it  is  no  satisfaction  clearly,  as  to  bar  one  to  seek  satis- 
faction against  another  liable  to  the  same  debt  or  damages." 

It  will  be  seen  that  it  is  the  taking  of  the  body  upon  the  ca, 
sa.  which  is  considered  as  the  satisfaction  in  law,  and  that  the 
keeping  it  is  entirely  immaterial ;  for  if  the  prisoner  escapes  or 
dies,  the  result  is  precisely  the  same. 

In  several  of  the  cases  cited,  but  particularly  those  of  Vigers 
V.  Aldrich  and  Jacques  v.  Withy,  the  defendants  were  dischar- 
ged upon  conditions  which  they  afterwards  did  not  comply 
with,  and,  therefore,  without  a  knowledge  of  the  true  rule, the 
discharge  would  seem  to  have  been  accorded  to  them  for  a  vio- 
lation of  their  engagements ;  but  the  reason  for  these,  and  in- 
deed for  all  the  decisions,  is  that  the  taking  of  the  body  was  in 
itself  a  perfect  satisfaction  in  law,  and  the  discharge  was  entire- 
ly immaterial.  So  far  as  the  person  of  the  debtor,  or  his  ad- 
ministrator after  his  death,  the  plaintiff  has  no  remedy;  but  ac- 
cording to  the  opinion  quoted,  this  legal  satisfaction  was  never 
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held  to  bar  the  plaintiff  from  pursuing  any  other  person  liable 
for  the  same  debt  or  damages. 

If,  as  we  have  endeavored  to  show,  it  is  the  taking  of  the 
body  which  causes  the  satisfaction  in  law,  and  this  is  only  per- 
sonal between  the  defendant  and  the  plaintiff,then  the  discharge 
by  the  act  of  the  party  has  no  other  or  greater  effect  than  the 
discharge  by  death  or  by  an  escape.  In  the  two  last  cases,  the 
plaintiff's  remedy  is  gone  forever,  and  yet  the  right  to  pursue 
any  other  person  remains  in  full  force;  no  greater  effect  can 
be  given  to  the  parties  own  act,  inasmuch  as  it  only  produces 
the  same  results. 

The  case  of  McDonald  v.  Bovington,  [4  Term,  825,]  is  some- 
what similar  to  this.  There  a  bill  drawn  by  McDoriald  on 
Bovington,  was  indorsed  to  Thompson,  who  charged  Boving- 
ton in  execution,  but  he  was  discharged  as  an  insolvent.  Then 
Thompson  sued  McDonald  and  recovered.  McDonald  paid 
the  bill,  sued  Bovington  and  charged  him  in  execution.  On  a 
rule  to  discharge  him,  it  was  urged  that  Bovington  had  satisfied 
the  debt  by  being  formerly  charged  in  execution  by  Thompson 
for  the  same  debt.  But  Lord  Kenyon  said, that  nothing  could 
be  clearer  than  that  he  had  not,  for  it  was  a  mere  formal  sat- 
i^action,not  like  actual  payment,  9.nA  when  McDonald  paid 
the  debt, a  ni*w  cause  of  action  arose  against  the  defendant  for 
the  payment,  without  regard  to  what  passed  in  the  former  ac- 
tion. 

This  is,  indeed,  a  stronger  case  than  the  one  before  us,  for  it 
shows  that  even  when  legally  discharged  under  an  insolvent 
act,  it  was  no  discharge  as  to  any  other  party ;  but  it  is  indeed 
nothing  more  than  the  iteration  of  the  opinion  of  Lord  Ho- 
bart. 

When  such  a  question  as  this,  is  considered  with  reference 
to  the  kinder  feelings  of  our  nature,  it  is  very  dithcult  to  con- 
ceive how  one  member  of  society  can  be,  even  to  the  slightest 
extent,  compelled  to  hold  another  in  confinement  for  the  mere 
purpose  of  forcing  money  from  his  distress,  and  such  would  be 
the  effect  if  all  collateral  engagements  were  released  by  the 
discharge  of  the  principal  debtor.  Our  ancestors,  it  seems,  took 
a  more  humane,  as  well  as  a  more  liberal  view,  and  though 
they  gave  the  process  to  the  creditor,  as  the  means  of  coercing 
an  unwilling  debtor,  they  did  not  consider  his  abandonment  of 


678  ALABAMA. 


Qnarles  v.  Glover. 


it,  any  more  ihan  its  exercise,  as  having  the  effect  to  discharge 
any  other  than  the  dehtor  himself.  The  only  doubt  we  have 
entertained  about  this  matter,  was  with  respect  to  the  indor- 
ser's right  to  a  subrogation  ofthe  creditor's  claim,  unimpaired  by 
any  release  or  discharge ;  but  as  we  have  been  able  to  find  no 
case  going  to  such  an  extent,  we  conclude  that  he  is  only  enti- 
tled to  such  remedies  as  the  creditor  has  retained  against  his 
debtor;  the  more  especially  as  even  the  right  to  imprison  may 
be  revived  by  a  suit  in  his  own  name,  as  was  done  in  McDon- 
ald V.  Bovington. 

Independent  of  these  views  and  reasons,  which  are  sufficient 
to  show  that  without  any  enactments  by  statutes,  the  creditor 
is  permitted  to  release  his  debtor  without  forfeiting  any  rights 
against  other  parties  liable  to  him,  we  cannot  shut  our  eyes  to 
the  circumstance,  that  our  whole  course  of  legivslation  on  the 
subject  of  this  execution,  has  been  in  favor  of  the  liberty  of  the 
citizen. 

The  plaintiff  is  not  now  entitled  to  the  ca.  sa.  as  a  matter  of 
course,  but  in  order  to  obtain  it,  is  required  to  make  oath,  that 
his  debtor  either  has  or  is  about  to  convey  his  effects  fraudu- 
lently, or  fraudulently  conceals  the  same,  or  that  he  is  about  to 
abscond;  and  even  then  the  debtor  is  entitled  to  his  discharge 
if  he  will  take  a  prescribed  oath.  [Meeks'  Sup.  104.]  What- 
ever may  be  the  effect  of  a  voluntary  discharge  by  the  creditor 
of  his  debtor,  so  far  as  the  latter  is  personally  answerable  to  the 
ca.  sa.  or  other  process  of  execution,  we  consider  that  it  has 
not  the  effect  to  discharge  any  other  party  liable  for  the  same 
debt. 

This  conclusion  shows  that  the  charge  cannot  be  sustained, 
and  the  judgment  of  the  Circuit  Court  is  therefore  reversed  and 
remanded. 
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LUCAS  V.  Doe  ex  dem  PRICE. 

1.  Where  an  original  fi.  fa.  was  issued  in  the  lifetime  of  the  defendanr,  and  re* 
turned  unezecuied,  an  alias  or  plurienfi.  fa.  issued  btter  his  death,  will  not  Ba« 
thorize  the  levy  on,  and  sale  of,  lands  of  which  the  dt-fendant  died  seized. 

2.  An  administrator  rum  <i>«tamrn(o  ann«xo,  who  is  appointed  upon  the  faiFure  of 
the  executors  to  qualify,  cannot  execute  a  power  to  sell  lands  conferred  opoa 
(he  latter  by  the  will. 

This  was  an  action  of  ejectment  brought  by  the  defendant 
in  error,  in  the  Circuit  Court  of  Tallapoosa.  The  usual  consent 
rule  being  entered  into,  the  cause  was  tried  on  the  plea  oi  not 
guilty.  On  the  trial,  the  defendant  below  excepted  to  the  ru- 
ling of  the  Court.  From  the  bill  of  exceptions,  it  appears  that 
J.  Doss  purchased  and  obtained  a  patent  for  the  premises  in 
question  from  the  United  States;  that  a  judgment  was  recov- 
ered against  him  in  the  Circuit  Court  of  Tallapoosa,  on  which 
an  execution  issued;  but  previous  to  its  return  he  died.  The 
fi.fa.  was  returned  unsatisfied,  and  after  the  intervention  of  a 
vacation,  an  alias  fi.fa.  was  issued  and  returned  without  hav- 
ing been  executed;  whereupon  a  pluries^./o.  was  issued  and 
levied  upon  the  land  in  controversy,  which  was  regularly  sold 
to  the  lessor  of  the  plaintiff,  who  received  a  Sheriff's  deed  ther- 
for. 

Doss  made  a  will  appointing  two  executors,  and  invested 
them  with  power  to  sell  his  real  estate.  The  executors  did  not 
qualify  as  such,  but  an  administrator  was  appointed  cum  its- 
tamtnto  annexo,  who  disregarded  the  sale  made  by  the  Sher- 
iff, and  under  the  power  contained  in  the  testator's  will,  sold 
the  premises  in  question  to  the  plaintiff's  lessor,  and  conveyed 
the  same  to  him  by  deed.  This  was  all  the  evidence  adduced 
by  the  plaintiff. 

The  defendant  proved  that  Doss,  previous  to  the  jur'gment 
against  him,  executed  his  bond  to  H.  Young,  conditioned  to 
make  him  title  to  the  lands  in  dispute,  in  consideration  of  one 
thousand  dollars  paid  him  by  the  latter.  Young  died  in  pos- 
session of  t|ie  bqnd  for  titles,  and  the  land  agreed  to  be  con- 
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veyed  was,  upon  the  petition  of  his  administrator  setting  forth 
the  insufficiency  of  personal  assets  to  pay  the  debts  of  the  in- 
testate, decreed  by  the  Orphan's  Court  to  be  sold  in  the  manner 
provided  by  statute.  At  the  sale  of  the  commissioners,  the  de- 
fendant became  the  purchaser  and  received  from  them  a  deed. 
It  was  admitted  that  the  defendant  was  in  possession  of  the 
land  at  the  commencement  of  the  action  and  still  retains  it. — 
The  sale  under  the  decree  of  the  Orphan's  Court,  was  subse- 
quent to  the  sale  at  which  the  plaintiff's  lessor  purchased. 

The  Court  charged  the  jury,  if  they  believed  that  the  facts 
above  stated  were  true,  they  must  find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  judgment 
being  thereupon  rendered,  the  defendant  prosecuted  a  writ  of 
error  to  this  Court. 

Heydenfeldt  for  the  plaintiff  in  error.  The  issuance  of  the 
alias  fi.  fa.  after  the  lapse  of  a  vacation,  was  irregular  and  the 
process  void.  [4  Stewt.  &  P.  Rep.  237.]  The  sale  under  the 
pluries  Ji.  fa.  passed  no  title  to  the  purchaser;  for  the  land,  by 
the  death  of  Doss,  vested  in  his  heir,  [2  Bla.  Com.  Ch.  14,]  and 
admitting  the  lien  of  the  judgment  to  continue,  it  could  only  be 
enforced  by  suit  in  Equity,  to  which  the  heir  would  be  a  neces- 
sary party.  The  heir  is  even  authorised  to  call  on  the  personal 
representative  to  pay  for  lands  which  the  ancestor  has  pur- 
chased. [2  Wms.  Exors.  1039,  1080.]  The  doctrine  of  mar- 
shalling assets,  forbids  (he  sale  of  real  property  after  the  ances- 
tor's  death,  under  an  execution  against  his  estate.  [Fonb.  Eq. 
284  a  802  ;  4  Ves.  Rep.  538.] 

The  sale  by  the  administrator  cum  testamenio  annexo  of 
Doss,  was  void.  2  Wms.  Exors.  623-5-6-8;  Co.  Lit.  113  a. 
Aik.  Dig.  156,  sec.  17,450;  sec.  14.] 

Doss'  bond  to  Young,  conveyed  to  him  the  legal  title.  [1 
Blac  Com.  157;  Roper  v.  Bradford,  9  Porter's  Rep.  354;  5 
Porter's  Rep.  327-413.]  The  Orphan's  Court  had  the  right  to 
order  the  sale  of  the  land  as  Young's  property,  and  the  pur- 
chase of  the  plaintiff  in  error  invested  him  with  the  title. 

No  counsel  appeared  for  the  defendants. 

COLLIER,  C.J.     1.  The  ^m/firaft*  which  issued  previtms 
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to  the  death  of  Doss,  was  certainly  regular ;  but  whether  it 
would  have  beeu  allowable  after  that  event,  to  have  executed 
it  by  levying  on  and  selling  the  rea/ e^/a^e  of  which  he  died 
the  proprietor,  it  is  unnecessary  to  consider.  That  it  is  com- 
petent to  levy  an  execution  on  the  goods  of  a  defendant  after 
his  death,  if  previously  issued,  seemf  to  be  well  settled.  To 
this  point  Collingsworth  v.  Horn,  [4  Stewart  and  Porter's  Re- 
ports, 237,]  is  an  authority.  In  that  case  it  was  determined, 
that  where  a  writ  oi  fieri  facias  has  issued  against  an  intes- 
tate in  his  lifetime,  an  alias  and  pluries  might  be  issued  there- 
after, diX\A  personal  property  levied  on  and  sold  in  order  to  sa- 
tisfy the  judgment;  that  the  first  writ  created  a  lien  in  favor 
of  the  plaintiff,  which  was  continued  and  perfected  in  virtue  of 
the  retrospection  of  the  latter.  In  fact  the  several  writs  were 
regarded  as  a  mere  continuation  of  the  process,  which  was  ne- 
cessary to  complete  the  execution.  But  the  reasoning  employ- 
ed by  the  Court  in  that  case,  has  no  application  to  the  one  be- 
fore us.  Here,  if  it  were  conceded  that  the  original^,  fa.  re- 
tained its  vitality  after  the  death  of  Doss,  as  against  his  "  lands 
and  tenements,"  yet  as  that  writ  originated  no  lien  upon  them, 
\\iQ  alias  and  /?/wne*  cannot  connect  themselves  with  it,  for 
the  purpose  of  showing  that  they  are  regular ;  and  it  will  not 
impart  to  them  an  energy  which  they  do  not  intrinsically  pos- 
sess. The  judgment  itself  operates  a  lien  upon  the  real  pro- 
perty ;  that  is,  it  gives  a  right  to  have  that  property  sold  in  or- 
der that  it  may  be  satisfied.  By  the  death  of  the  defendant  his 
lands  descend  to  his  heirs,  or  vest  as  he  may  devise  by  will, 
and  the  mandate  of  an  execution  which  directs  the  sheriff  to 
make  of  them  the  amount  of  a  judgment,  must  be  wholly  inope- 
rative and  void.  Im  fact  such  a  writ  could  never  be  executed 
in  consequence  of  the  death  of  the  defendant,  which  has  cast 
his  estate  upon  other  proprietors.  And  such  is  the  law  in  res- 
pect to  personal  property,  where  an  execution  has  not  issued 
against  the  defendant  in  the  judgment,  while  living;  and  it  is 
only  the  lien  0i9.fi.  fa.  regularly  issued  that  legalizes  an  alias 
or  pluries  which  bears  teste  after  the  defendant's  death. 
[Woodcock  v.  Bennet,  1  Cow.  Rep.  711  ;  McCartney's  lessee 
V.  Read,  5  Ohio  Rep.  22 1 ;  Pratt  v.  St.  Clair's  heirs  et  al,  G  Ohio 
Rep.  238.] 
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2.  It  is  not  shown  by  the  bill  of  exceptions,  whether  the  de- 
vise by  Doss  to  his  executors  was  a  mere  naked  power  to  sell 
his  real  estate,  or  whether  it  conferred  a  power  coupled  with 
an  interest;  nor  does  it  appear  whether  the  purpose  for  which 
a  sale  was  to  be  made  was  defined  by  the  testator.  But  thQ 
view  which  we  take  of  tli%  question  of  the  right  of  the  admin' 
istrator  cum  testcwiento  annexo,  to  sell  the  lands  of  his  testa- 
tor, makes  it  unnecessary  that  we  should  consider  the  extent 
of  the  power  intended  to  be  granted  to  the  executors. 

An  executor  virtute  officii  at  common  law,  had  no  right  to 
take  possession  of  the  lands  of  his  testator.  If  they  are  de- 
vised they  pass  to  the  the  devisee,  who  may  enter  up- 
on and  take  possession — if  undevised  they  descend  to  the 
heirs,  who  are  entitled  to  the  possession.  If  the  real  estate  is 
required  to  pay  debts  of  the  testator,  the  executor  may  obtain 
an  order  for  the  sale  of  so  much  as  is  necessary,  although  it  be 
in  the  possession  of  the  devisee  or  heirs,  or  their  assignee  or 
disseissor.  [Leavens  v.  Butler  et  ux,  8  Porter's  Rep.  380.] 
The  property  of  the  executor  in  the  personaliy,is  as  plenary  as 
was  that  possessed  by  his  testator  while  living,  controlled  in  its 
disposition  however,  either  by  law  or  the  will.  [1  Lomax's 
Ex'rs.  and  Adm'rs.  343,  et  post.] 

Where  executors  are  authorized  by  the  will  to  sell  land,  it  is 
said  ihey  are  invested  with  a  naked  power,  which  it  has  been 
supposed  would  cease  with  the  death  of  any  one  of  them» . 
But  on  this  subject  there  is  a  want  of  harmony  in  the  authori- 
ties ;  some  of  them  maintaining  that  a  devise  to  executors, 
with  directions  to  sell  passed  the  legal  estate,  and  the  power 
survived  wiiii  the  interest;  some  hold  that  a  power  conferred 
upon  executors  nominatini  will  not  survive ;  while  others  are 
inclined  to  the  conclusion  that  a  devise  that  executors  shall 
sell  land,  as  well  as  a  devise  of  lands  to  be  sold  by  executors, 
invests  them  with  an  estate  in  the  lands,  and  not  merely  a  pow- 
er. [I  Sugden's  Powers,  141,  et  post;  I  Lomax's  Ex'rs.  and 
Adm'rs.  361,  etpost.] 

It  is  entirely  unnecessary  to  notice  the  contrariety  of  opinion 
on  this  point,  or  attempt  lo  state  what  is  the  common  law  upon 
the  various  phases  it  may  assume.  We  have  a  statute  passed 
in  1806,  which  enacts  that  "The  sale  and  conveyance  of  lands 
tenements  and  horedituments,  directed  or  devised  to  be  sold, 
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by  any  last  will  and  testament,  shall  be  made  by  the  executors 
or  such  of  them  as  undertake  the  execution  of  the  will,  if  no 
other  person  be  therein  appointed  for  that  purpose,  or  if  the 
person  so  appointed  shall  refuse  to  perform  the  trust,  or  die  be- 
fore he  shall  have  completed  it."  [Aik.  Dig.  450.]  Whether 
this  act  is  introductlve  of  a  new  rule  of  law,  or  is  merely  de- 
claratory, we  will  not  inquire.  It  is  explicit  in  its  terms,  and 
provides,  1.  That  a  direction  or  devise  to  sell  lands,  shall  be 
executed  by  the  executors,  unless  some  other  trustee  is  appoint- 
ed :  2.  If  more  than  one  executor  is  appointed,  it  authorizes 
such  of  them  as  qualify  to  sell :  3.  And  if  the  trustee,  or  either 
of  the  executors,  die  before  a  sale,  the  survivor  shall  execute 
the  trust. 

The  powers  of  an  administrator,  with  the  will  annexed,  are 
the  same  as  those  which  pertain  to  an  executor  as  such,  [I 
Lomax.  Ex'ors.  &  Adm'rs.]  and  the  question  is,  whether  a  de- 
vise to  sell  land  is  a  trust  extraordinary,  or  comes  within  the 
appropriate  functions  of  an  executor.     From  what  has  been 
said,  it  would  seem  that  it  is  the  former.     This  question  was 
largely  considered  in  Conklin  v.  Egertori's  Adm'r.  [21  Wend. 
Rep.  430.]     There,  as  in  the  case  before  us,  the  inquiry  was, 
whether  an  administrator  cum  testamento  nnnexo  could  exe- 
cute a  power  conferred  upon  the  executor,  to  sell  and  convey 
real  estate.     The  conclusion  of  the  Court  was,  that  a  testament 
concerned  the  personal  property  merely,  and  though  by  statute 
it  was  allowable  to  make  a  will  of  the  realty,  it  did  not  follow 
that  the  person  appointed  to  execute  it  would,  as  to  all  its  pro- 
visions, be  regarded  as  an  executor.     He  might  be  considered 
a  mere  donee  of  a  trust  power,  and  where  he  was  authorized 
to  sell  lands  he  would  be  a  trustee,  and  could  not  be  charged  as 
an  executor  for  any  thing  in  relation  to  the  trust.     That  an 
administrator  with  the  will  annexed,  who  succeeded  only  to 
the  executorial  functions  of  his  predecessor,  could  not,  in  virtue 
of  his  representative  character,  execute  an  independent  trust. 
[See  also  Judson  v.  Gibbons,  5  Wend.  Rep.  224;  Wills  v. 
Cowper,  2  Ham.  Rep.  124.]     And  such  was  the  decision  in 
Conklin  v.  Egerton's  Adm'r.;  although  a  statute  of  New  York 
provides,  that  "  in  all  cases  where  letters  of  administration  with 
the  will  annexed,  shall  be  granted,  the  will  of  the  deceased 
shall  be  observed  and  performed;  and  the  administrators  of 
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such  will  shall  have  the  rights  and  powers,  and  be  subject  to 
the  same  duties,  as  if  they  had  been  named  executors  in  such 

In  the  Lessee  of  Moody  et  al.  v.  Van  Dyke  et  al.  [4  Binney 
Rep.  31,]  it  was  determined,  that  where  there  is  a  naked  power 
to  executors  to  sell,  and  they  renounce,  administrators  cum  tes- 
tamento  annexo,  have  not  at  common  law  authority  to  sell, 
although  the  object  of  sale  be  the  payment  of  debts.  To  these 
cases,  many  citations  might  be  added ;  but  they  are  so  full  and 
satisfactory  in  their  reasoning,  and  so  well  supported  by  the 
authorities  referred  to,  by  the  learned  judges  who  adjudicated 
them,  that  we  do  not  deem  it  necessary  to  amplify  this  opin- 
ion. 

The  view  we  have  taken,  shows  the  title  of  the  plaintiff  to 
be  too  defective  to  sustain  his  action.  This  being  the  case,  we 
will  not  inquire  into  the  validity  of  the  title  set  up  by  his  ad- 
versary, as  he  can  derive  no  aid  from  it. 

We  have  only  to  declare  that  the  Judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 


LOVELY  v,  CALDWELL. 

,  J.  H.  C.  and  W.  A.  G.  being  partners,  the  latter,  upon  the  dissolution  of  the 
firm,  agreed  to  pay  the  former  a  specified  sum  of  money  for  his  interest,  and  the 
former  expressed  a  wish  that  the  latter  would  pay  the  money  to  his  brother  S. 
W.  C.  to  whom  he  said  he  was  indebted.  The  latter  repljed  that  it  was  immar 
terial  to  hit"  to  whom  he  paid  the  money.  Subsequent  to  this,  VV.  A.  G.  was 
garnisheed  by  the  plaintiff,  a  creditor  of  J.  H.  C,  and  the  jury  having  found  J. 
H.C.  was  indebted  to  S.  W.  C.  at  the  time  of  the  transfer  of  the  debt  to  him — 
held  that  the  money  in  the  hands  of  W.  A.  G.  was  not  subject  to  the  garnishment 
of  the  plaintiff. 

Error  to  the  Circuit  Court  of  Greene. 

Assumpsit  commenced  by  original  attachmciU  by  the  plain- 
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tiff  in  error,  against  James  H.  Caldwell.  Process  of  garnish- 
ment issued  against  Samuel  W.  Caldwell  and  Williamson  A. 
Glover.  The  latter  states  in  his  answer,  that  he  and  James  H. 
Caldwell  were  partners  engaged  in  business,  and  that  on  the 
19th  December,  1839,  he  proposed  to  James  H.  to  sell  his  inter- 
est in  the  concern,  either  to  him  or  to  some  other  person;  and 
finally  agreed  to  buy  out  the  interest  of  James  H.  himself,  pay- 
ing him  therefor  the  sum  he  had  put  in  the  business,  twelve 
hundred  dollars,  and  such  profit  or  interest  for  the  use  of  the 
same,  as  two  disinterested  persons  might  say  was  just.  At  the 
time  this  purchase  was  made,  James  H.  expressed  a  wish  that 
the  money  might  be  paid  to  his  brother  Samuel,  to  whom  he 
said  he  was  indebted ;  to  which  the  garnishee  replied  it  was 
immaterial  to  him  to  whom  he  paid  the  money. 

An  issue  being  made  up  under  the  statute,  to  try  whether 
the  debt  due  from  Glover  was  the  property  of  Samuel  VV.  Cald- 
well, or  subject  to  the  payment  of  the  claim  of  the  plaintiff. — 
The  plaintiff  introduced  in  evidence  an  instrument  in  writing  to 
the  following  effect. 

Know  all  men  by  these  presents,  that  I  have  this  day  bar- 
gained and  sold  to  Samuel  W.  Caldwell,  all  ray  right,  interest 
and  claim  in  the  firm  of  Glover  and  Caldwell,  for  the  consider- 
ation of  several  notes  and  claims  which  he  holds  against  me. 

James  H.  Caldwell. 

December  20,  1839.  ^ 

The  defendant  also  proved  that  James  H.  Caldwell  was  in- 
debted to  him  in  a  considerable  sum  of  money,  and  that  there 
was  a  good  consideration  to  support  either  a  sale  of  the  partner- 
ship effects  or  a  transfer  of  the  debt  due  from  Glover. 

The  Court  instructed  the  jury,  that  if  they  believed  the  testi- 
mony of  Glover,  the  facts  as  stated  by  him  touching  the  request 
of  James  H.  to  pay  to  defendant,  and  his  reply,  all  in  the  pre- 
sence of  defendant,  amounted  to  a  legal  transfer  of  the  debt,  if 
they  found  from  the  testimony  there  was  a  good  consideratioQ 
to  support  it ;  to  which  the  plaintiff  excepted. 

The  plaintiff  then  moved  the  Court  to  charge  the  jury,  that 
if  there  was  no  express  promise  from  Glover  to  Samuel  W.  to 
pay  him  the  money,  that  it  did  not  amount  to  a  legal  transfer, 
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which  the  Court  refused,  and  to  which  the  plaintiff  also  excep- 
ted. 

The  jury  found  for  the  defendant,  and  judgment  was  accord- 
ingly rendered,  from  which  this  writ  is  piosecuted.  The  plain- 
tiff assigns  for  error,  the  charge  as  given  and  the  refusal  to 
charge  as  moved  for. 

Pierce  for  plaintiff  in  error,  cited  4  S.  &  P.  1S4 ;  1  Ala.  Rep. 
315;  Chitty  on  Contracts,  111,112;  3  Ala.  Rep.  679. 

Thornton,  contra. 

ORMOND,  J. — The  jury  having  passed  on  the  bona  fides 
of  the  transaction  and  found  that  there  was  a  sufficient  consid- 
eration to  support  the  transfer  of  the  debt  due  from  Glover  by 
James  H.  to  Samuel  W.  Caldwell,  the  only  question  which  re- 
mains is,  whether  the  debt  was  in  fact  transferred  by  what  took 
place  between  the  parties  ?  The  facts  were,  that  after  the  sale 
of  the  partnership  interest  by  James  H.  Caldwell  to  Glover,  the 
former  requested  the  latter  to  pay  the  money  to  his  brother 
Samuel  W.  Caldwell,  who  was  then  present,  to  which  Glover 
replied  that  it  was  immaterial  to  him  to  whom  he  paid  the  mo- 
ney. 

It  is  perfectly  clear  that  this  was  a  sufficient  authority  to 
Glover  to  pay  the  money  to  Samuel  Caldwell ;  but  did  he  ac- 
quire such  an  interest  in  the  debt,  that  Glover  could  not  after- 
wards have  paid  it  to  Jarnes  Caldwell  without  his  consent  ?  It 
appears  to  us  that  he  did.  It  does  not  appear  that  there  was 
any  written  evidence  held  by  James  H.  on  Glover,  for  the  debt 
in  question  ;  it  was  a  mere  verbal  agreement  to  pay  a  sum  of 
money  which  could  not  be  transferred  so  as  to  confer  the  legal 
title.  The  question  here  is  not  whether  this  direction  to  Glov- 
er, to  pay  the  money  to  Samuel  Caldwell,  and  assented  to  by 
Olover,  vested  the  legal  title  in  Samuel  Caldwell  so  as  to  ena- 
ble him  to  maintain  an  action  in  his  own  name  ;  but  it  is  whe- 
ther he  acquired  the  right  to  the  money,  although  to  recover  it 
he  may  have  been  compelled  to  use  the  name  of  James  Cald- 
well. It  is  laid  down  in  the  books,  that  where  a  promise  is 
made  by  one  for  the  benefit  of  a  third  person,  he  may  maintain 
an  action  upon  it.     [I  Bos.  &  Pul.  101,  and  note  b.]    But  in 
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the  view  we  take  of  this  case,  it  is  not  necessary  that  Samuel 
Caldwell  should  have  had  the  legal  title  so  as  to  maintain  an 
action  against  Glover  in  his  own  name.  It  is  siilficient  that 
the  interest  of  James  Caldwell  in  the  debt  had  passed  from  him, 
and  vested  in  the  defendant  Samuel  Caldwell, before  any  right 
accrued  to  the  plaintitf,  by  the  levyof  his  atfachment.  This 
was  the  fact  as  appears  from  the  evidence  of  Glover,  and  we 
are  therefore  of  the  opinion  that  the  Court  did  not  err,ehheriu 
the  charge  given  or  in  that  refused. 

It  may  be  proper  to  add  that  it  appears  that  the  debt  due 
from  Glover  was  by  an  instrument  in  writing,  transferred  by 
James  to  Samuel  Caldwell  previous  to  the  garnishment.  This 
was  sufficient  to  iiivest  him  with  the  equitable  interest,  and 
without  any  assent  on  the  part  of  Glover  to  pay  him,  would 
have  protected  liim  agamst  the  garnishment,  on  notice  of  tliat 
fact  to  Glover.  In  every  aspect  in  which  we  can  consider  the 
case,  there  is  uo  error  in  the  judgment  of  the  Court,  and  it  must 
be  affirmed. 


LE  BARON  V.  JAMES. 

I.  The  8th  section  of  the  attachment  act  of  1837,  does  not  warrant  :he  suing  ont 
of  an  ancillary  attachment  in  an  action  of  detinue.  This  process  is  authorized 
in  such  actio  is  only  as  can  be  commenced  by  original  attachment. 

A  MOTION  is  submitted  by  the  plaintiff  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue,  requiring  the  Circuit 
Court  of  Clarke  County,io  reinstate  an  ancillary  attachment  ia 
the  above  entitled  case,  which  was  quashed  at  the  last  term. 

The  action  is  detinue  to  recover  certain  slaves  and  was  com- 
menced by  capias.  Afterwards  the  ancillary  process  was  sued 
out  on  the  affidavit  of  the  plaintiff,  setting  out  one  of  the  rea« 
sous  required  by  the  Sth  section  of  the  act  of  1837. 
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Peck  for  the  motion. 
Blount  contta. 

GOLDTHWAITE,  T.— It  is  evident  from  an  examination 
of  the  statutes  authorizing  the  process  of  attachment,  that  it 
was  intended  to  be  given  only  in  cases  of  money  demands,  and 
even  with  respect  to  these  it  deserves  consideration  whether 
the  process  is  not  confined  to  those  which  are  of  a  hquidated 
nature,  or  capable  of  precise  ascertainment.  It  is  true,  when 
the  ancillary  attachment  is  given  by  the  8th  section  of  the  act 
of  1837,  very  general  terms  are  used;  but  these  are  controlled 
by  subsequent  expressions,  showing  very  clearly  that  the  ancil- 
lary process  is  warranted  only  in  those  actions  which  could  be 
commenced  by  original  attachment. 

Motion  denied. 


BARTLETT  &  WARING  v.  McRAE. 

1.  Where  several  judgments  for  the  same  debt  are  recovered  against  the  surviving 
partner  and  the  administratrix  of  the  deceased  partner,  the  latter  cannot,  by  pay. 
ing  the  amount  due,  and  obtaining  an  assignment  of  the  judgment  against  the 
former,  continue  the  same  in  force  and  have  execution  thereof  in  the  name  of 
the  plaintiff,  in  order  to  her  re  imbursement. 

Writ  of  error  to  the  Circuit  Court  of  Mobile. 

\ 

This  was  a  motion  to  quash  an  execution  upon  the  following 
state  of  facts,  which  appear  by  bill  of  exceptions.  It  was  ad- 
mitted that  a  judgment  was  rendered  against  the  defendant  in 
error,  as  the  surviving  partner  of  McRae  &  Lang,  for  a  part- 
nership debt;  that  an  execution  was  issued  thereon  and  return- 
ed "no  property  found"  as  to  part.  Upon  this  return,  the 
plaintiffs  commenced  suit  under  the  statute  against  Catherine 
Lang,  as  the  administratrix  of  the  deceased  copartner,  and  re- 


JANUARY  TERM,  1843.  689 

Bartlett  &,  Waring  v.  McRae. 

covered  a  judgment  against  her  as  such ;  and,  thereupon,  she 
paid  the  residue  remaining  unpaid  on  the  judgment  of  the 
plaintiffs  against  the  defendant,  and  took  an  assignment  of  the 
judgment  in  the  following  words,  "  know  all  men  by  these  pre- 
sents that  we,  John  Bartlett,  jr.  and  Moses  Waring,  for  and  in 
consideration  of  the  sum  of  six  thousand  seven  hundred  and 
twenty  five  (66-100)  dollars,  lawful  money,  to  us  in  hand  paid 
by  Catherine  Lang,  administratrix  of  Willis  Lang,  deceased, 
have  assigned,  transferred  and  set  over  and  by  these  presents 
do  assign,  transfer  and  set  over  unto  the  said  Catharine  Lang, 
administratrix,  all  our  right  title  and  interest  in  and  to  two  cer- 
tain judgments  recovered  by  us  against  Collin  C.  McRae,  sur- 
viving partner  of  McRae  &  Lang,  in  the  Circuit  Court  of  Mo- 
bile county,  at  the  spring  term  1838;  one  of  which  was  for  the 
sum  of  87,435  21,  recovered  on  the  21st  May,  1838;  the  other 
for  the  sum  ofS7,442  75,  recovered  on  1st  June,  1838.  Up- 
on which  said  judgments  has  been  paid,  by  the  said  C.  C.  Mc- 
Rae, surviving  partner,  the  sum  of  {510,383  66,  inclusive  of 
costs ;  leaving  the  balance  due  to  us  above  mentioned  of  86,- 
725  66,  which  includes  interest  up  to  the  4th  March, 
1842.  To  have  and  to  hold  the  said  judgments  to  her,  the 
said  Catharine's  use,  so  that  she  may  have  upon  the  same  all 
legal  remedies  secured  to  us  by  the  said  judgments.  In  wit- 
ness whereof,  we  have  hereunto  set  our  hands  and  seals,  this 
17th  of  March,  1842." 

John  Bartlett,  Jr.  [seal.] 
MosEs  Waring,  [seal.] 
In  presence  of 

Dudley  Hubbard. 

The  execution  in  question  was  afterwards  issued  in  the  name 
of  the  plaintiffs,  at  the  instance  of  Mrs.  Lang,  and  the  Court 
refused  to  quash  it,  but  ordered  satisfaction  of  the  judgment  to 
be  entered  of  record.  \N  aring,  one  of  the  plaintiffs  in  execu- 
tion, and  also  the  attorneys  of  Bartlett  &  Waring  appeared  and 
admitted  the  above  facts,  and  were  willing  to  enter  satisfaction. 
Mrs.  Lang  objected,  hut  the  Court  allowed  it  to  be  entered. 
It  further  appeared  that  a  bill  in  Chancery  was  pending  at  the 
suit  of  Mrs.  Lang  against  the  defendant  in  error,  for  the  settle- 
ment of  the  partnership  accounts  between  McRae  &  Lang ; 
87 
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which  bill  was  filed  previous  to  the  suit  of  the  plaintiflfs  in  er* 
ror  against  Mrs.  Lang. 

Dargan,  for  the  plaintiffs  in  error,  insisted,  that  Bartlett  & 
Waring  having  assigned  their  judgment  against  the  defendant 
to  Mrs.  Lang,  could  not  prevent  her  from  suing  an  execution 
in  their  name  against  the  defendant  in  error.  That  they  could 
give  no  consent,  nor  make  any  admission  which  would  oppose 
the  express  terms  or  legal  effect  of  the  assignment;  and  the 
judgment  of  the  Court,  whether  with  or  without  the  approba^ 
tion  of  the  nominal  plaintiffs,  is  erroneous. 

Stewart,  for  the  defendant.  The  payment  of  the  amount 
due  on  the  indebtedness  of  McRae  &  Lang,  whether  made  ou 
the  footing  of  the  judgment  against  McRae,  or  Lang's  admin- 
istratrix, is  a  satisfaction  of  both  judgments.  The  law  is  not 
varied  by  the  paper  called  an  assignment  of  the  judgment 
against  the  former — the  legal  effect  of  the  transaction  is  to  sat- 
isfy, and  of  consequence,  destroy  the  vital  energy  of  that  judg^ 
ment.  This  result  would  follow  from  the  fact  that  the  debt 
was  a  joint  charge  upon  McRae  and  his  deceased  co-partner, 
though  the  remedy  for  its  recovery  from  both  sources  would 
be  several. 

COLLIER,  C.  J. — It  has  been  frequently  said  that  the  death 
of  one  partner,  terminates  the  partnership  as  to  future  dealings ; 
yet  the  rights,  duties,  powers  and  authorities  of  the  survivors 
remain,  so  far  as  may  be  necessary  to  enable  them  to  wind  up 
and  settle  the  firm.  One  of  the  consequences  of  a  dissolution 
thus  effected  is,  that  the  personal  representatives  of  the  deceased 
become  tenants  in  common  with  the  survivors  of  the  partner- 
ship  property  and  effects  in  possession.  As  to  the  clioses  in 
action,  and  other  rights  of  action,  at  law  they  belong  to  the 
survivors,  who  possess  the  exclusive  right  to  reduce  them  into 
possession ;  but  when  recovered,  the  survivors  are  regarded  as 
trustees  thereof,  for  the  benefit  of  the  partnership ;  and  the  rep- 
resentatives of  the  deceased  partner  possess  in  equity  the  same 
right  of  sharing  and  participating  in  them,  which  the  deceased 
partner  would  have  possessed  if  he  had  been  living.  [Story  ou 
Part,  and  citations  in  the  notes,  192-3-4,]    So  it  is  laid  down, 
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that  independent  of  any  special  covenant,  or  distinct  several 
contract,  one  partner  cannot  maintain  a  suit  at  law  against  the 
other  partners,  for  money  paid  or  advanced,  or  liabilities  in- 
curred on  account  of  the  partnership.  First,  hecanse  in  such 
a  suit  all  the  partners,  inchiding  himself,  must  be  made  defend- 
ants. Second,  because  it  is  impossible  to  know,  until  all  the 
partnership  concerns  are  ascertained  and  adjusted,  whether  a 
particular  partner  be  a  debtor  or  a  creditor  of  the  firm  ;  for  al- 
though he  may  have  made  large  advances  on  account  thereof, 
he  may  be  indebted  to  the  firm  in  a  much  larger  amount.  If 
one  partner  could  recover  of  the  other  for  his  advances,  they  in 
turn  might  maintain  a  cross  action,  the  determination  of  which 
would  not  adjust  the  respective  rights  and  liabilities  of  the  par- 
ties. To  prevent  litigation  so  profitless  and  inconclusive,  a 
Court  of  Equity  will  afford  the  appropriate  remedy,  wherever 
ex xquo  et  bono  it  is  necessary  and  proper;  and  that  tribunal 
will  finally  settle  the  accounts  of  the  partnership  and  award  to 
each  memberofthe  concern  the  measure  of  justice  to  which  he 
is  entitled.  [Story  on  Part.  31S  to  3y(j ;  513  to  515,  and  cita- 
tions in  notes.    Grigsby's  Ex'ors.  v.  Nance,  3  Ala.  Qep.  347. 

In  Alarr's  Ex'or.  v.  Southwick,  Cannon  &  Warren,  2  Por- 
ter's Rep.  351,  it  was  held,  that  a  creditor  of  a  partnership 
could  not  recover  in  equity  against  the  representatives  of  one 
of  ihe  partners  who  was  dead,  the  surviving  partner  not  being 
shown  to  be  insolvent.  Mr.  Justice  Story  says  such  was  the 
doctrine  formerly  held  on  this  subject,  but  continues,  "it  is  now 
held,  that  in  equity  all  partnership  debts  are  to  be  deemed  joint 
and  several;  and  consequently  thejoint  creditors  have  in  all 
cases  a  right  to  proceed  at  law  against  the  survivors,  and  an 
election  also  to  proceed  in  equity  against  the  estate  of  the  de- 
ceased partner,  whether  the  survivors  be  insolvent,  or  bank- 
rupt, or  not."  [Story  on  Part.  514,  and  citations  in  notes.] — 
After  the  decision  of  the  case  in  2  Porter's  Rep.,  a  statute  was 
enacted,  which  gives  an  action  at  law  in  such  case,  against  the 
representatives  of  the  deceased  partner,  subject  to  the  following 
provisos:  '^Provided, ihe  })lainlitf  shall,  before  instituting  such 
suit,  make  affidavit  in  writing  before  the  Clerk  of  the  proper 
Court,  or  Court  itself,  to  be  filed  with  the  papers,  that  the  sur- 
vivor is  insolvent  or  unable  to  pay  the  amount  of  the  debt,  or 
is  beyond  the  jurisdiction  of  the  Court.     Procidcdy  however. 
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that  when  any  such  representative  is  sued  separately,  which 
may  be  done  without  such  affidavit,  no  execution  shall  issue 
against  such  representative,  until  an  execution  is  bo7ia  Jicle  run 
and  returned  nulla  bona  as  to  the  survivors."  [Bartlett  & 
Waring  v.  Lang's  Administratrix,  2  Ala.  Rep.  N.  S.  404.] 

We  have  been  thus  particular  in  stating  the  foregoing  prin- 
ciples, as  they  seem  to  us  to  point  to  a  conclusion  in  the  case 
before  us. 

Now,  although  the  death  of  Willis  Lang  dissolved,  ipso  fac- 
to, the  partnership  between  himself  and  the  defendant,  as  to  all 
future  operations,  yet  we  have  seen  that  the  dissolution  did 
not  exclude  his  representative  from  all  interest  in  the  assets  of 
the  firm.  As  to  those  in  possession,  she  was  a  tenant  in  com- 
mon, and  as  to  those  in  action,  she  was  a  cestui  qu&  trust  with 
the  defendant,  who  was  a  trustee,  for  their  joint  benefit.  The 
defendant's  liability  for  the  payment  of  the  debts  of  the  firm, 
was  absolute,  and  at  law  primary,  yet  the  administratrix'  might 
also  be  sued  at  law,  luider  the  statute,  or  in  equity,  for  the  re- 
covery of  the  same  right.  So  that,  notwitlsstanding  the  death 
of  one  of  tlje  partners,  the  debts  owing  at  the  occurrence  of  that 
event,  are  a  several  charge  on  the  administratrix  and  the  sur- 
vivor. This  being  the  case,  the  satisfaction  of  the  judgment 
against  either,  must  be  regarded  an  extinguishment  of  the 
right  against  both.  Upon  principles  of  analogy,  as  well  as  di- 
rect reasoning  this  must  be  so. 

The  paymentof  the  judgment  recovered  against  Mrs.  Lang, 
did  not  give  her  a  right  of  action  against  the  defendant,  but  her 
remedy,  as  we  have  seen  in  such  case,  would  be  in  equity, 
where  the  Chancellor  would  adjust  the  accounts  of  the  parties, 
and  ascertain  the  balance  between  them.  A  satisfaction  of 
that  judgment  would,  wo  have  already  said,  inure  to  the 
discharge  of  the  judgment  against  the  defendant,  and 
leave  nothing  due  which  the  plaintiff  could  assign.  What 
would  have  been  the  effect  if  Mrs.  Lang  had,  with  her  own 
means,  have  paid  the  judgment  against  her,  and  taken  an  as- 
signment to  herself,  individually,  it  is  unnecessary  to  consider; 
in  the  entire  transaction  she  seems  to  have  represented  her  in- 
testate's estate. 

The  consequence  is.  the  judgment  of  the  Circuit  Court  is  af- 
firmed. 


I 
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WILLIAMSON  V.  HOWELL  et  al. 

1.  The  surely  of  an  ndrniiiisiraior  in  the  absence  of  fraud  is  concluded  by  the  set- 
tlement of  his  principuf  with  the  Orphans'  Court. 

2.  The  omission  of  an  admini&traior  tu  brini;  forward  at  the  settlement  of  the  ea- 
lale,  charges  against  it  wiiich  lie  nii^iu  have  preferred,  will  nut  auihurizu  tli» 
surety  to  huvu  a  rc'dcttlumeai  of  the  estate  in  Chunccry,  ulthuu^'h  the  admials- 
trator  may  be  insolvent. 

3.  To  constitute  fraud  in  the  setilemcnt  of  an  estate,  the  legatees  or  those  interest- 
ed in  it,  must  collude  with  the  administrator. 

Error  to  the  Chancery  Court  of  Camden. 

This  was  a  bill  filed  by  the  plaintiff  in  error,  and  alledges 
that  he  became  some  years  since  the  surety  of  Lucy  M  How- 
ell, as  administratrix  with  the  will  annexed. of  Caleb  Ilowe]l, 
deceased — that  she  afterwards  intermarried  with  one  Joseph 
Arrington,  who  thereby,  in  right  of  his  wife,  became  adminis- 
trator of  the  estate,  and  that  for  mismanagement  of  the  estate, 
the  letters  of  administration  were  revoked,  and  Arrington  and 
wife  being  cited  to  settle  their  administration  of  the  estate,  ap- 
peared and  made  a  settlement,  and  that  a  judgment  was  enter- 
ed in  favor  of  each  of  the  legatees,  against  them.  That  this 
•  decree  was  reversed  by  the  Supreme  Court,  because  the  judg- 
ment was  not  rendered  jointly  against  Arrington  and  wife — 
and  that,  upon  the  cause  being  remanded,  a  decree  was  again 
entered  in  favor  of  the  same  legatees,  for  fourteen  hundred  and 
thirty-seven  dollars  and  fitly  cents  each.  That  execution  has 
issued  thereon  against  Arrington,  and  been  returned  no  pro- 
perty found,  and  that  execution  has  issued  against  complainant 
as  their  surety. 

The  bill  further  alledges  that  Arrington  and  wife  being  in- 
solvent, and  to  increase  the  distributive  shares  of  the  legatees, 
the  children  of  Lticy  M.,  fraudulently  withheld,  at  the  settle- 
ment of  the  estate,  charges  for  monies  paid  out  of  the  assets  of 
the  estate,  for  the  necessary  board,  clothing  and  tuition  of  the 
children,  to  the  amount  of  eight  hundred  dollars,  and  debited 
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themselves  for  monies  which  had  been  previously  accounted 
for  by  coiuplainant,  as  adtniiiisiralor,  to  the  amount  of  two 
huiidrnd  and  forty  dollars — and  furlher,  that  Arrington  had 
showed  him  a  large  amount  of  claims  against  said  estate  which 
he  had  withheld. 

That  two  of  llie  legatees  of  the  estate,  knowing  the  injury 
done  to  the  plaintiif  in  the  settlement  of  the  estate,  had  receiv- 
ed from  him  the  sum  of  eight  hundred  and  forty  dollars,  in  full 
of  then- claim  ;  but  that  Caleb  M.  Howell,  the  remaining  lega- 
tee, insisted  on  the  amount  for  which  the  decree  was  rendered, 
and  that  execution  had  issued  for  the  amount  thereof.  Ar- 
rington and  wile  and  Caleb  Howell  are  made  parties,  and  an 
injmiction  prayed  ibr,  which  was  granted. 

The  Chancellor  dismissed  the  bill  for  want  of  equity,  from 
which  this  writ  is  prosecuted. 

Bethea,  for  plaintiff  in  error. 
F.  K.  Beck,  coutra. 

ORMOND,  J. — This  bill  is  liled  by  the  surety  of  an  admin- 
istrator, alledgiiig  that  his  principal,  in  his  settlement  with  the 
County  Court,  bemg  insolvent,  and  knowing  that  the  money 
would  have  to  be  paid  by  the  surety,  fraudulently  omitted  to 
charge  against  t  lie  estate  monies  that  he  had  paid  out  of  the  assets 
of  the  estate, for  the  board, schooling  and  clothing  of  the  legatees, 
and  also  debited  himself  with  money  which  had  been  previ- 
ously accounted  for,  amounting  to  two  hundred  and  fifty 
dollars. 

There  is  some  obscurity  in  these  allegations,  as  they  appear  to 
assume  that  the  administrator  may  subject  the  estate  in  his 
hands  to  a  charge,  which  it  is  very  certain  lie  cannot  do.  It 
further  appears  that  the  administrator  had  married  the  widow 
of  the  deceased,  and  if  the  board  of  her  infant  children  was  in- 
tended as  a  gratuity  to  them,  he  was  not  only  not  under  any 
obligation  to  charge  them,  but  it  would  have  been  improper  lo 
do  so. 

Independent,  however,  of  considerations  of  this  kind,  the 
principle  which  must  govern  this  case,  was  determined  in  the 
case  of  Townsend  and  Gordon  v.  Everett,  at  the  present  term, 
in  which  we  hold  that  a  surely  was  bound  by  those  acts  of  his 
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principal  which  he  was  by  law  required  to  perform,  and  ior 
the  performance  of  which  iho  surety  was  responsible. 

In  that  case,  Gordon  was  the  surety  of  To wnseiul,  as  treasu- 
rer of  Mobile  county,  and  in  that  capacity  Townsend  made  a 
report  to  his  successor,  as  by  law  he  was  required  to  do,  show- 
ing the  amount  of  money  in  his  hands  as'treasurer,  which  we 
held  evidence  of  that  fact,  in  an  action  against  the  surety  on' 
his  bond. 

So  in  this  case,  it  was  the  duty  of  the  administrator  to  settle 
his  accounts  with  the  Orphans'  Court.  In  the  performance  of 
this  duty  a  sum  of  money  is  ascertained  to  be  due  from  him  to 
the  estate,  and  as  he  is  concluded  by  this  judgment,  so  must 
his  surety  be  also,  lint  this  is  something  more  than  a  mere 
admission  of  the  principal,  in  the  performance  of  a  duty  cast 
on  him  by  law;  it  is  the  judgment  of  a  Court,  rendered  on  am- 
ple public  notice,  in  which  the  plaintiff  in  error  had  a  deep  in- 
terest, as  his  principal  was  insolvent;  it  was  therefore  his  duty 
to  attend  the  settlement  and  protect  his  rights — his  failure  to 
do  so,  can  be  considered  in  no  other  light  than  gross  laches. 

It  is  further  alledged  that  this  settlement  was  fraudulently 
made.  The  fraud  is  supposed  to  consist  in  the  withholding 
by  the  administrator,  of  claims  against  the  estate,  which  he 
ought  to  have,  or  might  have,  preferred  against  it.  It  is  not 
alledged  that  the  heirs  colluded  with  the  administrator  to  pro- 
duce this  result,  or  that  they  were  privy  to  it;  and  without  their 
agency,  consent,  or  privity,  we  are  unable  to  perceive  how  the 
settlement  could  be  fraudulent.  Conceding  that  the  amount 
for  which  judgment  was  rendered  could  have  been  reduced  by 
evidence  of  payments,  in  the  power  of  the  administrator  to 
procure,  at  the  settlement  of  the  estate,  if  the  onjission  was  not 
caused  by  the  act  of  the  legatees,  or  those  interested  in  the  es- 
tate, the  administrator  is  forever  concluded  by  the  judgment : 
and  if  he  is,  the  surety  who  is  bound  for  his  acts  must  be  also. 
It  would  be  productive  of  the  greatest  delay  and  injury,  if,  af- 
ter the  settlement  of  an  estate,  the  surety  could  have  the  whole 
matter  re-examined  in  Chancery,  on  the  ground  that  the  ad- 
ministrator had  omitted,  at  the  proper  time,  to  bring  forward 
all  his  charges  against  the  estate ;  for  this  is  the  whole  amount 
of  the  bill  when  properly  understood.     Calling  the  settlement 
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fraudulent  does  not  make  it  so,  nor  could  it  be  so  without  the 
concurrence  of  those  to  be  benefitted  by  it. 

Our  conchision  therefore  is,  that  ahhough  a  fraudulent  set- 
tlement of  an  estate  in  the  Orphans'  Court,  with  intent  to  pre- 
judice the  surety,  might  be  overhauled  by  him  in  Chancery, 
the  allegations  of  the  bill  do  not  make  out  such  a  case — and 
"that  tiie  mere  fact  that  the  administrator  omitted  to  prefer 
charges  against  the  estate  which  he  might  have  made,  will  not 
authorize  ihe  surety  to  go  into  Chancery  for  a  resettlement,  al- 
though the  administrator  may  be  insolvent. 

Whether  the  bill  might  not  have  been  entertained,  if  the 
surety  had  shown  that  the  necessary  advertisement  for  a  set- 
tlement of  the  estate  had  not  been  made,  or  if  he  had  shown  a 
sutficient  excuse  for  not  being  present  according  to  the  notice, 
it  is  not  necessary  now  to  determine,  as  the  bill  contains  no 
such  allegation. 

There  being  no  error  in  the  decree  of  the  Chancellor  it  must 
be  affirmed. 


HALL  V.  DARGAN. 

1.  After  verdict  in  a  trial  of  the  right  of  property  it  is  too  late  to  object  that  no  for. 
mai  issue  was  before  the  jury,  the  record  showing  a  trial  as  upon  an  i-sue, 

2.  The  omission  of  the  jury  to  insert  in  their  verdict  the  sir-name  of  the  defendant 
in  execution,  is  wholly  itntnaterial,  as  the  entire  sentence  could  be  struck  from 
the  verdict  without  impairing  its  effect ;  if  necessary  the  name  would  be  supplied 
by  intendment. 

3.  A  prior  indorser  is  not  entitled  to  have  satisfaction  entered  upon  a  judgment 
against  him,  when  the  bill  indorsed  by  him  is  paid  by  a  subsequent  party  and  the 
judgment  prosecuted  for  his  benefit ;  but  under  no  circumstances  has  the  claim« 
ant,  in  the  trial  of  a  right  of  property,  the  right  to  inquire  into  the  execution. 

4.  When  a  claim  is  interposed  by  a  trustee,  for  the  wife,  the  husband  is  not  a  com- 
pctent  witness. 

Writ  of  error  to  the  Circuit  Court  of  Autauga. 
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*  Claim  of  property  under  the  statute. 

The  proceedings  which  appear  in  the  transcript  of  the  re- 
cord, are — 

1.  An  execution  at  the  suit  of  E.  S.  Dargan  against  Dixon 
Hall,  with  the  return  of  the  sheriff  of  a  levy  on  certain  slaves 
thereon  named,  and  the  further  return  that  the  same  were 
claimed  by  William  S.  Hall,  and  bond  given  to  try  the  right. 

2.  The  affidavit  of  William  S.  Hall,  asserting  that  the  slaves 
levied  on  by  virtue  of  Dargan's  execution,  as  the  property  of 
Dixon  Hall,  was  the  affiants  own  right  and  property,  as  trus- 
tee, &e.  and  not  the  property  of  the  said  Dixon  Hall. 

3.  The  bond  executed  by  the  claimant. 

No  issue  is  found  in  the  record,  and  it  is  conceded  by  tho 
plaintiff  in  execution  that  none  exists  in  the  Court  below. 
The  judgment  entry  recites  that  the  parties  came  by  their  at- 
tornies,  and  thereupon  came  a  jury,  &c.,  who  being  elected, 
tried  and  sworn  to  try  the  issue  joined,  upon  their  oath  do  say, 
they  find  the  negroes  levied  on  by  the  plaintilf's  execution,  to 
be  the  property  of  Dixon,  and  not  the  property  of  the  claimant, 
and  find  the  properly  subject  to  the  said  execution.  Then  fol- 
lows the  assessment  of  the  value  of  each  slave,  and  the  judg- 
ment of  the  Court  condemning  them  to  sale,  or  satisfaction  of 
the  execution,  and  rendering  costs  against  the  claimant. 

In  the  progress  of  the  trial  a  bill  of  exceptions  was  sealed, 
at  the  instance  of  the  claimant,  which  discloses  that  the  judg- 
ment on  which  the  execution  issued  was  founded  on  a  bill  of 
exchange,  drawn  by  Samuel  W.  Apperson,  on  one  A.  C.  Lore, 
in  favor  of  one  David  S.  Campbell,  and  by  him  indorsed  to 
Dixon  Hall,  and  by  him  to  Crawford  M.  .Jackson,  and  by  him 
to  Dargan,  the  plaintiff  in  execution. 

It  was  also  shown  that  Dargan  had  been  paid  the  sum  due 
on  this  bill  of  exchange  by  said  Jackson,  and  that  an  assign- 
ment of  the  judgment  had  been  made  by  him  to  Jackson,  for 
whose  benefit  the  judgment  was  kept  open.  On  this  evidence 
the  defendant  in  execution  came  into  Court,  and  moved  that 
satisfaction  of  the  judgment  should  be  entered  of  record.  The 
Court  overruled  the  motion,  on  the  ground  that  Jackson,  the 
third  indorser,  had  a  right  to  pay  the  money  due  on  this  judg- 
ment, and  to  be  substituted  by  the  plaintiff  thereon  to  all  his 
88 
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rights;  and  could  control  the  judgment  and  collect  the  money 
for  his  own  use. 

In  the  further  progress  of  the  trial,  the  claimant  offered  Dix- 
on Hall,  the  defendant  in  execution,  as  a  witness,  to  whose 
competency  the  plaintiff  objected  on  the  ground  that  the  claim- 
ant, William  S.  Hall  claimed  the  property,  the  subject  of  con- 
troversy, as  the  trustee  of  Elizabeth  Hall  and  children,  who 
•were  the  wife  and  children  of  the  witness  so  offered.  The 
property  levied  on  was  conveyed  by  the  will  of  Dixon  Hall, 
sen'r.  to  the  claimant  for  the  sole  and  separate  use  of  the  said 
Elizabeth  Hall  and  her  children. 

On  proof  ^of  these  facts,  the  Court  excluded  the  witness  on 
the  ground  that  he  was  the  husband  of  the  person  for  whose 
use  this  property  was  held  in  trust. 

A  verdict  was  returned  and  judgment  given  for  the  plaintiff, 
which  the  claimant  now  seeks  to  reverse  on  the  grounds — 

1.  That  no  issue  was  joined  between  the  parties  in  the  Court 
below. 

2.  That  the  judgment  does  not  condemn  the  slaves  levied  on 
as  the  property  of  the  defendant  in  execution. 

3.  Because  the  Court  refused  to  enter  satisfaction  on  the  re- 
cord of  the  judgment  against  Hall. 

4.  That  Hall,  the  witness  offered,  was  improperly  excluded. 

Williams  and  George  Gayle,  for  the  plaintiffs  in  error. 

Hayne  and  George  Goldthwaite,  contra,  cited  the  fol- 
lowing authorities  to  sustain  the  rejection  of  the  witness:  Da- 
vis V.  Dinwiddle,  4  D.  &  East,  678 ;  7  J.  J.  Mar.  203 ;  id.  263; 
2  Stark.  707;  2  Phil.  Ev.  C.  &  H's.  notes,  151. 

GOLDTHWAITE,  J.— The  omission  of  a  formal  issue  is  not 
a  matter  which  ought  to  cause  a  reversal  of  a  judgment  in  any 
case,  but  the  more  especially  in  this,  where  only  one  and  that 
a  prescribed  issue  could  be  tried  by  the  jury.  [Digest,  1 6S,  §45.] 
In  Abercrombie  v.  Moseley.  [9  Porter.  145,]  when  speaking  of 
a  similar  omission,  we  say  <,'it  is  always  within  the  power  of 
the  plaintiff  or  defendant  to  require  the  pleadings  to  be  in  the 
regular  form,  and  they  can  respectively  claim  judgments  of  de- 
fault or  uon  pross  if  the  regular  steps  are  omitted.     With  this 
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right  completely  in  their  power  on  the  circuit,  it  is  unjust  that 
parties  should  be  permitted  after  a  trial,  as  if  an  issue  was  made 
and  submitted  to  the  jury,  to  reverse  the  judgment  for  the  omis- 
sion of  a  replication  or  rejoinder."  The  same  reasoning  ap- 
plies with  equal  if  not  greater  force,  to  cases  like  the  present ; 
and  we  do  not  hesitate  to  declare  that  it  must  govern. 

2.  It  is  next  urged,  that  the  omission  of  the  jury  to  state  the 
sir-name  of  the  defendant  in  execution  in  the  verdict,  which 
declares  the  slaves  in  question  to  be  his  property,  i."  a  sufficient 
reason  to  avoid  the  judgment.  We  cannot  think  so,  because 
the  whole  sentence  could  be  rejected  without  impairing  the 
verdict,  or  the  name  would  be  supplied  by  intendment ;  for  the 
only  just  conclusion  is,  that  it  is  omitted  by  the  clerical  mispri- 
son of  the  jury  or  of  the  clerk  in  recording  it.  In  no  aspect  is 
it  a  matter  to  cause  a  reversal. 

3.  The  refusal  of  the  Court  to  enter  satisfaction  of  the  judg- 
ment upon  which  the  execution  issued,  or  the  motion  of  the 
defendant  in  execution,  was  proper  enough  for  several  reasons ; 
firstly,  because  on  the  payment  of  the  bill  of  exchange  by 
Jackson,  he  was  right  in  requiring  of  Dargan  either  to  assign 
the  judgment  or  prosecute  it  for  his  use  against  Hall,  who  was  a 
prior  indorser ;  but  chiefly  because  the  motion  had  no  connex- 
ion or  relation  to  the  issue  then  before  the  Court.  This  prin- 
ciple was  settled  in  Bettis  v.  Taylor,  [8  Porter.  564,]  and  Stone 
V.  Stone,  [1  Ala. Rep.  N.  S.  582]. 

4.  If  the  witness  who  was  offered  and  rejected,  had  stood 
merely  in  the  relation  of  a  defendant  in  the  execution,  he  would 
have  been  competent,  unless  the  title  passed  from  him  to  the 
claimant  coupled  with  an  express  trust  for  his  benefit ;  or  un- 
less one  would  result  to  him  from  the  circumstances  of  the 
conveyance;  but  in  addition  to  this  relation,  it  appears  that  his 
wife  was  the  individual  to  be  benefitted  by  the  successful  pros- 
ecution of  (his  claim.  Husbands  and  wives  can  never  be  wit- 
nesses for  each  other,  and  it  makes  no  difference  in  the  princi- 
ple that  the  interest  of  the  \vife  is  only  equitable  in  consequence 
of  the  legal  title  being  vested  in  a  trustee.  Such  was  the  case 
of  Davis  V.  Dunwoody,  [4  D.  &  E.  678,]  where  the  action  was 
trover  against  the  Sheriff,  for  seizing  and  selling  goods  con- 
veyed in  trust  for  the  solo  and  separate  use  of  the  wife  of  the 
witness.    The  action  was  in  the  name  of  the  executrix  of  the 
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surviving  trustee,  and  the  husband  was  offered  as  a  witness  to 
prove  the  identity  of  the  goods.  The  Court  of  Kings  Bench 
held  him  to  be  incompetent,  on  the  ground  of  public  policy. — 
Other  cases  might  be  adduced  in  support  of  the  exclusion,  but 
they  are  deemed  unnecessary,  as  the  point  is  too  clear  to  admit 
of  illustration. 

Our  conclusion  is  that  there  is  no  error  in  the  judgment,  and 
it  is  affirmed. 


SALLE  V.  LIGHT'S  Exr's,  use,  &c. 

1.  Where  personal  property  is  sold  with  a  warranty  of  title,  the  vendee  cannot 
maintain  an  action  against  the  vendor,  upon  an  allegation  that  his  title  was  de^ 
fective,  unless  he  has  been  first  charged  at  ihe  suit  of  another  person,  whose 
right  has  been  adjudged  to  be  paramount,  and  the  judgment  has  been  satisfied, 
at  least  in  part.  A  declaration  which  does  not  substantially  alledge  these  facts, 
is  demurrable. 

2.  In  an  action  by  the  vendee  of  personal  property  against  the  vendor  upon  a  war- 
ranty of  title,  a  judgment  against  the  vendee  at  the  ini>tance  of  a  third  person, 
claiming  to  be  therighiful  owner,  of  which  suit  the  vendor  had  no  notice,  is  not 
evidence  to  prove  that  ihe  title  of  the  latter  was  defective.  But  it  seems,  that 
such  judgment  is  admissible  to  prove  the  amount  of  damages  recovered  ;  and  is 
conclusive  of  the  invalidity  of  the  vendor's  title,  if  it  was  obtained  without 
fraud  or  collusion,  upon  notice  given  to  him  of  the  pendency  of  the  action. 

3.  A  count  in  an  action  on  a  warranty  of  title,  which  alledges  that  a  slave  sold  by 
the  defendant  to  the  plaintiff,  and  by  the  latter  to  L.  had  been  adjudged  to  be  the 
property  of  B.  in  an  fiction  of  detinue  prosecuted  by  him  against  L.,  does  not 
state  a  good  cause  of  action.  So  a  count  in  such  case  is  alike  defective  which 
deduces  the  defendant's  liability  from  the  recovery  of  B.  against  L.,  the  satisfac. 
lion  of  that  judgment,  by  the  latter,  his  reimbursement  by  the  plainiifTs,  and  a 
notice  of  these  facts  to  the  del>ndMiit. 

4.  To  entitle  the  plaintiff  to  recover  of  his  vendor  on  a  warranty  of  the  title  of  per- 
sonal property,  where  he  had  sold  the  same  to  L.,  of  whom  B.  had  recovered  it, 
the  declaration  should  alledge  that  the  plaintiff  was  informed  of  the  pendency  of 
the  suit  against  L.  in  order  that  he  might  defend  the  same ;  and  Turiher,  that  B'a. 
title  was  superior  to  the  defendant's. 

5.  The  measure  of  damages  in  an  action  for  a  breach  of  a  warranty  of  title  on  the 
sale  of  personal  property,  cannot  exceed  the  damages  sustained  by  the  vendee. 
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This  was  an  action  of  covenant  at  the  suit  of  the  defendants 
in  error  against  the  plaintitf.  The  declaration  as  .filed,  con- 
tained five  counts,  but  a  nolle  prosequi  being  entered  as  to 
two,  the  cause  was  tried  on  three  ;  all  of  which  alledge,  that 
the  defendant  below,  on  the  29th  day  of  October,  1828,  by  his 
writing  obligatory  of  that  date,  bargained,  sold  and  delivered 
to  the  testator  ot  the  plaintiffs,  for  the  consideration  of  seven 
hundred  and  fifty  dollars,  the  following  slaves,  to  wit:  Ned, 
a  negro  man,  and  Daniel,  a  boy;  "to  have  and  to  hold  said 
slaves  to  the  said  Wm.  Light  and  his  heirs  forever;"  the  defen- 
dantcovenanting  by  hiswritingobligatory,"todefend  the  title  to 
the  said  property  against  all  legal  claims  whatsoever."  The  first 
count,  after  aliedging  the  appointment  of  plaintiffs  as  executors 
of  William  Light,  &.c.,  states  that  they  afterwards  "sold  and 
delivered  the  said  negro  man,  Ned,  to  one  Henry  Lazerus,  who 
was  afterwards,  and  before  the  commencement  of  this  suit, 
dispossessed  of  the  said  slave  named  Ned,  by  due  course  of 
law,  he  the  said  Henry  Lazarus,  claiming  the  said  slave  under 
the  sale  aforesaid,  and  under  the  said  William  Light,  and  un- 
der the  title  of  the  said  George  F.  Salle,  so  made  by  the  writ- 
ing obligatory  aforesaid;  of  all  which  said  several  matters,  the 
said  defendant  had  notice,  to  wit,  at  the  county  aforesaid ; 
and  so  the  said  plaintiffs  say,  that  the  said  defendant  hath  not 
kept  his  covenant,"  &c. 

The  second  count,  after  stating  the  bill  of  sale  and  covenant, 
proceeds  as  follows: 

"And  the  said  plaintiffs  aver,  that  the  said  defendant  has 
broken  his  said  covenant  in  this,  to  wit:  that  the  said  slave 
Ned,  having  been  sold  to  the  said  Henry  Lazarus,  one  James 
A.  Beale  commenced  in  the  Circuit  Court  of  Mobile  county 
aforesaid,  his  certain  action  of  detinue  for  said  slave,  Ned,  and 
at  the  November  term,  1833,  recovered  judgment  for  the  said 
slave,  or  his  alternative  value  of  fifteen  hundred  and  ten  dol- 
lars, and  costs  of  suit,  which  judgment  the  said  Lazarus  had 
paid,  whereby  the  said  plaintiffs,  as  executors  of  the  said  Wil- 
liam Light,  deceased,  were  bound  to  pay,  and  did  pay  to  the 
said  Henry  Lazurus  on  their  sale  and  warranty  to  him,  a  large 
sum,  to- wit:  two  thousand  dollars;  of  all  which  defendant  had 
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notice,  against  which  tiie  said  defendant  did  not  defend  them, 
the  said  executors  of  said  William  Light,  deceased;  whereupon 
tliey  say  that  said  defendant  has  broken  his  covenant,"  &c. 

The  third  count  after  reciting  the  covenant,  continues,  "and 
the  said  plaintiff  avers  and  in  fact  saith,  that  at  the  time  of  ma- 
king said  writing,  the  said  defendant  had  no  interest  or  proper- 
ty in  or  to  said  slave  Ned,  but  the  true  property  was  in  one 
James  A.  Beale ;  and  the  plaintiffs  aver,  that  the  said  slave  Ned 
was  of  great  value,  to-wit:  of  the  value  of  two  thousand  dol- 
lars; wherefore  they  say,  that  the  said  defendant  has  broken 
bis  covenant  with  the  said  William  Light  in  his  lifetime,  and 
has  not  performed  it  either  to  the  said  William  Light,  in  his 
Ufetime,  or  to  the  said  plaintiffs,  as  his  executors,  since  his 
death,"  &c. 

The  defendant  craved  oyer  of  the  bill  of  sale  and  covenant 
therein  contained,  and  set  it  out;  he  also  craved  oyer  of  an  as- 
signment thereon  written,  and  set  it  out  in  these  words,  "For 
value  received  I  hereby  assign  and  set  over  to  Henry  Lazarus, 
the  within  sale  and  covenants  therein  contained,  and  authorize 
the  said  Henry  Lazarus  in  my  name,  as  administratrix  of  Wil- 
liam Light,  deceased,  to  commence  and  prosecute  all  suits  at 
his  own  costs,  against  George  F.  Sallee,  on  the  covenants  there- 
in contained.  The  said  assignment  being  made  without  any 
recourt^e  on  me.  February  second,  eighteen  hundred  and 
thirty  five.     Witness  my  hand  and  seal. 

C.  E.  Light,  [seal.] 
Adm'x.  of  Wm.  Light,  deceased. 

Attest;     Isaac  H.  Erwin,  Benj,  Wilkins." 

The  defendant  then  demurs  to  the  first  count,  assigning  for 
cause,  1 .  That  the  breach  is  alleged  to  have  happened  to  Henry 
Lazarus,  and  the  damages  to  have  been  sustained  by  the  plain- 
tiffs for  his  use.  2.  That  the  writing  obligatory  is'described  as 
dated  the  ninth,  when  its  true  date  is  the  twenty-ninth  day  of 
October,  1828. 

1.  For  plea  to  the  second  count,  the  defendant  craved  oyer 
of  the  bill  of  sale  therein  described,  and  the  assignment  thereon 
written,  and  set  them  out,  and  says  actio  non,  because  he  says 
that  Henry  Lazarus  did  by  deed,  bearing  date  on  the  second 
day  of  February,  IS 35,  in  consideration  of  tlie  sum  of  two  hun- 
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dred  dollars  to  him  in  hand  paid  by  Mrs.  Catharine  E.  Light; 
and  for  the  further  consideration  of  the  assignment  of  a  Habili- 
ty  of  George  F.  Sallee,  discharge  her  individually,  as  well  as 
the  estate  of  her  deceased  husband,  William  Light,  and  all  per- 
sons interested  therein,  from  all  liability  on  account  of  the  bill 
of  sale  and  warranty  therein  contained. 

2.  For  plea  to  the  third  count,  the  defendant,  after  craving 
oyer  of  the  bill  of  sale  therein  described  and  assignment  thereon 
written,  and  setting  them  out,  says  actio  non,  because  he  says 
that  on  the  day  when  the  bill  of  sale  was  made,  the  negro  Ned 
was  a  slave,  and  was  then  and  had  been  for  a  long  time  pre- 
viously in  his  possession,  under  a  bona  fide  purchase  for  a  val- 
uable consideration,  and  was  delivered  to  William  Light:  and 
so  he  avers  he  has  not  broken  his  covenant  with  William  Light 
in  his  lifetime,  or  since  his  death  with  his  administrators. 

3.  The  defendant  further  pleads,  the  contract  contained  in 
the  assignment,  written  on  the  bill  of  sale,  m  bar  of  a  recovery 
on  the  second  and  third  counts. 

4.  He  also  pleaded  a  plea  to  both  these  counts,  in  substance 
the  same  as  the  first  plea  to  the  second  count. 

5.  Further :  The  defendant  pleaded,  that  he  hath  not  bro- 
ken his  covenant  either  in  the  lifetime  of  William  Light,  or 
since  his  death. 

6.  Jigain  :  That  he  had  an  interest  and  property  in  the  ne- 
gro man  Ned,  at  the  time  of  the  sale  and  delivery  to  William 
Light. 

7.  *^nd  lastly :  That  he  hath  kept  and  performed  his  sup- 
posed covenant  or  warranty,  with  William  Light  in  his  life- 
time, and  with  his  executors  since  his  death. 

The  plaintiff  craved  oyer  of  the  supposed  release  relied  on  by 
the  fourth  plea,  and  set  it  out  in  h.TC  verba.  "  In  considera- 
tion of  the  sum  of  two  hundred  dollars  to  me  in  hand  paid  by 
Mrs.  Catherine  E.  Light,  of  the  city  of  Mobile,  the  receipt  of 
which  I  hereby  acknowledge,  and  for  the'further  consideration 
of  the  assignment  of  a  liability  of  George  F.  Salle,  I  hereby 
discharge  her  individually  from  all  liability,harm,or  injury,  on 
a  warranty  bill  of  sale  for  a  negro  man  named  Ned,  sold  to  me 
in  the  lifetime  of  her  husband  William  Light,  by  the  said  Wil- 
liam Light.  I  further  discharge  the  estate  of  the  said  William 
Light  and  all  persons  interested  therein,  from  all  liabilities  to 
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me  on  account  of  said  bill  of  sale  and  warranty  of  title  to  the 
said  negro  man,  Ned. 

"  Witness  my  hand  and  seal,  this  second  day  of  February, 
eighteen  hundred  and  thirty-five. 

Henry  Lazarus,  [seal.] 

Witness — Benj.  Wilkins,  Isaac  H.  Erwin. 

They  then  demur  generally  to  the  fourth  and  all  the  other 
pleas.  The  Circuit  Court  overruled  the  demurrer  to  the  first 
count  of  the  declaration,  and  sustained  the  demurrers  to  each 
of  the  pleas;  and  the  defendant  declining  to  plead  over,  the 
cause  was  submitted  to  a  jury  as  on  writ  of  inquiry,  who  re- 
turned a  verdict  for  the  plaintiffs,  for  three  hundred  and  eight 
dollars  and  forty-four  cents.  For  that  sum,  together  with  costs, 
judgment  was  rendered. 

Salle,  in  propria  persona^  submitted  a  written  argument, 
in  which  it  is  insisted  that  neither  the  nominal  plaintiff  or  Laz- 
arus could  maintain  an  action  against  him  for  a  breach  of  war- 
ranty. The  latter  could  not  have  the  benefit  of  Salle's  con- 
tract with  Light,  because  it  was  not  legally  assignable  under 
the  statute  of  1807  or  1812.  [Aik.  Dig.  327-8.]  Neither  Wil- 
liam Light  or  his  executors,  have  ever  been  sued  for  the  slave 
Ned ;  the  defendant  below  has  had  no  opportunity  of  defending 
the  title  he  conveyed  to  the  testator ;  had  no  connection  with 
the  suit  between  Beale  and  Lazarus  ;  and  consequently  cannot 
be  charged  for  a  breach  of  his  warranty.  The  recovery  against 
Lazarus  was  as  to  the  defendant  res  inter  alios  acta.  Laza- 
rus can  maintain  no  action  against  Light's  executors ;  his  re- 
lease estops  him,  and  will  enure  to  the  benefit  of  the  defendant, 
so  as  to  prevent  any  action  by  them  against  him. 

A  warranty  does  not  run  with  a  chattel,  so  as  to  make  the 
defendant  liable  to  Lazarus.  [Piatt  on  Cov.  27 ;  1  Shep. 
Touchs.  184 ;  1  Co.  Lit.  101,b.;  Riddle  v.  Mandeville,  5  Cranch's 
Rep.  327;  Bac.  A.  tit.  B.]  This  being  the  case,  the  defendant 
had  no  right  to  interpose  a  defence  to  the  suit  by  Beale. 

The  executors  of  Light  do  not  show  a  right  of  action  in 
themselves ;  for  it  is  not  alleged  that  either  their  testator  or 
themselves  have  been  dispossessed  of  the  slave  Ned,  by  action 
and  title  paramount — an  allegation  indispensible  to  the  suffi- 
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ciency  of  the  dedaration.  [Day  v.  Chism,  10  Wheat.  Rep. 
449.  See  also  1  Johns.  Rep.  517;  13  Johns.  Rep.  226;  14  ib. 
253;  19  ib.  77.] 

The  last  count  alledges  that  the  property  in  Ned  was  in 
Beale,  and  not  in  the  defendant.  Let  this  be  conceded  and  it 
affords  no  ground  of  action  ;  for  it  does  not  appear  from  that 
count  that  Beale  has  or  will  ever  assert  his  title. 

It  is  laid  down  in  the  civil  law,  that  if  the  purchaser  loses 
the  thing  sold  by  his  default,  or  defends  himself  ill ;  does  not 
give  notice  to  the  seller,  or  consents  to  a  reference  or  transac- 
tion, without  the  seller's  consent,  or  in  any  manner  prejudices 
the  warrantor's  condition,  he  cannot  demand  compensation  of 
him.     [Domat's  Civ.  Law.  82.] 

The  plaintiff  in  error  also  cited,  Phil.  Ev.  222-6-7,  note,  and 
231;  1  Starkie'sEv.  190;  2  H.  &  Munf.  Rep.  139;  1  Johns. 
Rep.  517;  2  id.  1,4;  3  id.  11,  12;  7  id.  258,  173;  11  id.  122; 
13  id.  224;   Hid.  253;  19id.  77,  296. 

Campbell,  for  the  defendant  in  error. 

COLLIER,  C.  J, — The  legal  sufficiency  of  the  entire  decla- 
ration was  brought  to  the  view  of  the  Circuit  Court  by  the 
demurrer  to  the  first  count,  taken  in  connection  with  plaintiff's 
demurrer  to  the  pleas,  and  we  propose  to  consider  the  law,  as 
applicable  to  every  part  of  it.  It  may  be  premised,  that  the 
express  covenant  contained  in  the  bill  of  sale  of  defendant,  is 
nothing  more  than  a  warranty  of  title,  and  consequently  con- 
fers the  same  rights  and  imposes  the  same  obligation,  and  no- 
thing more.  To  entitle  the  vendee  to  recover  for  a  breach  of 
such  a  contract,  he  must  show  that  he  has  been  deprived  of  the 
thing  sold,  by  title  paramount,  though  it  is  not  necessary  that 
he  should  alledge  a  deprivation  of  the  property  in  these  precise 
terms.  It  is  enough  if  the  breach  be  stated  in  words  of  equiv- 
alent import.  Thus  in  Day  et  al  v.  Chism,  [10  Wheat.  Rep. 
449,]  it  appears  the  defendant  covenanted  and  agreed  by  in- 
denture with  the  plaintifi',  his  heirs  and  assigns,  to  warrant  and 
defend  the  title  to  the  premises  described,  against  the  claim  of 
aH  and  every  person  wliatsoever,  as  his  own  proper  right  ia 
fee  simple.  The  plaintiff  averred  that  the  defendant  "had  not 
a  good  and  sufficient  title  to  the  said  tract  of  land  ;  and  by  rea- 
89 
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son  thereof,  the  said  plaintiffs  were  ousted  and  dispossessed  of 
the  said  premises  by  due  course  of  law,"  The  Court  say, 
"  This  averment,  we  think,  contains  all  the  facts  which  con- 
stitute an  eviction  by  title  paramount.  The  person  who,  from 
want  of  title  is  dispossessed  and  ousted  hy  due  course  of  law, 
must,  we  think,  be  evicted  by  title  ])aramount."  In  Abbott  v. 
Allen,  [14  Johns.  Rep.  253,]  it  is  said,  "  The  marked  distinc- 
tion between  a  covenant  of  seisin,  and  those  for  quiet  enjoy- 
ment and  general  warranty,  consists  in  this,  that  the  covenant 
of  seisin,  if  broken  at  all,  must  be  so  at  the  very  instant  it  is 
made ;  whereas,  in  the  latter  covenants,  the  breach  depends  up- 
on the  subsequent  disturbance  and  eviction,  which  must  be  af- 
firmatively alleged,  and  proved  by  the  party  complaining  of 
the  breach."  And  in  Vibbard  et  al.  v.  Johnson,  [19  Johnson. 
Rep.  77,]  it  was  held,  if  a  purchaser  voluntarily  pays  the  price 
of  the  goods  purchased,  to  a  third  person,  who  claims  them,  he 
cannot  afterwards  in  a  suit  brought  by  the  vendor  against  him 
for  the  price,  set  up  the  want  of  thle  in  the  vendor,  and  that  he 
had  paid  the  price  to  the  true  owner  as  a  defence.  The  Court 
saying,  ''The  plaintiffs  below  being  in  possession  of  the  tea, 
sold  it  as  his  property  to  the  defendants,  [Kennedy  v.  Strong, 
14  Johns.  Rep.  12S.]  They  cannot  in  this  way  draw  the  plain- 
tiff's title  in  question  by  their  own  voluntary  act  of  payment. 
It  is  not  competent  to  them  to  dispute  the  title  of  their  vendor, 
unless  they  have  been  charged  at  the  suit  of  another  person, 
who  has  after  contestation  shown  a  better  title.  The  principle 
is  analagous  to  a  demise  of  a  house  by  A.  who  is  in  possession 
claiming  title,  to  B.  The  latter  receives  the  possession,  and 
enjoys  the  premises  by  the  permission  and  on  the  letting  of  A. 
In  an  action  for  the  rent,  B.  cannot  set  up  that  A,  has  nothing 
in  the  premises,  and  that  he  has  paid  the  rent  to  C.  voluntarily. 
If  C.  had  recovered  the  rent  and  substantiated  his  title,  then  it 
would  be  a  good  defence;  otherwise  not."  See  also  Living- 
ston v.  Bain,  10  Wend.  Rep.  384. 

In  respect  to  the  effect  of  the  recovery  by  Beale  against  Laz- 
arus, it 'may  be  laid  down  generally,  that  in  an  action  by  the 
vendee  of  personal  property  against  the  vendor,  upon  a  war- 
ranty of  title,  a  judgment  for  the  property  against  the  vendee 
by  a  third  person  claiming  to  be  the  rightful  owner,  in  a  suit  of 
wliicli  the  vendor  liad  no  notice,  ccnnot  be  given  in  evidence 
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to  prove  that  the  latter  had  710  title.  [Sanders  v.  Hamilton,  i 
Hayw.  Rep.  22G  ;  Stevens  v.  Jack.  3  Verg,  Jtep.  403 ;  Jacob  v. 
Pierce,  2  Rawle's  Rep.  204;  Blasdale  v.  Babcock,  1  Johna. 
Rep.  517;  Burrill  v.  West,  2  N.  liaiiip.  Rep.  190;  Coventry  v. 
Barton,  17  Johns.jRep.  142  ;  Stone  v.  Hooker,  9  Cow.  Rep.  154  ; 
Copp  V.  McDugall,  9  Mui^s,  Rep.  1 ;  Bond  v.  Ward,  1  Nott  & 
McC.  Rep.  201.  See  also  Leather  v.  Poultney,  4  Binn.  Rep. 
35G ;  Maupin  v.  Compton,  3  Bibb.  Rep.  214;  Booker  v.  Bell, 
id.  175;  Pre  wit  v.  Kenton,  id.  280;  RadclilFv.  Ship,  Hardin's 
Rep.  292 ;  Somerville's  Ex'ors.  v.  Hamilton,  4  Wheat.  Rep. 
230 ;  Green  v.  The  New  River  Company, 4  T.  Rep.  590.]  But 
it  lias  been  held,  that  altiiough  a  judgment  recovered  imdcr 
such  circumstances,  will  not  be  evidence  of  a  want  of  title  in 
the  vendor,  yet  it  is  admissible  to  show  the  amount  0/ dama- 
ges assessed.  [Tyler  v.  Ulmer,  12  Mass.  Rep.  1G6;  Carmack 
V.  Commonwealth,  5  Binn.  Rep.  184;  Lewis  v.  Knox,  2  Bibb. 
Rep.  453 ;  Johnson  v.  Thompson,  4  id.  294  ;  Key  v.  Walker, 
7  Louis.  Rep.  297;  Boorman  v.  Johnsion,  12  Wend.  Rep.  5G7. 
See  also  3  Phil.  Ev.,  C.  &.  H's.  ed.  S21-2.J  And  it  has  been  re- 
peatedly adjudged  where  a  party  has  a  right  of  recovery  over, 
either  by  operation  of  law,  or  in  virtue  of  an  express  contract, 
he  may  give  notice  to  the  person  so  reponsible,  of  the  penden- 
cy of  a  suit  against  tiim,  and  if  a  judgment  be  obtained  with- 
out fraud  or  collusion,  it  will  be  conclusive  evidence  for  him 
against  such  person  upon  every  fact  established  by  it.  The 
latter,  then,  cannot  be  viewed  in  the  light  of  a  mer&  stranger, 
but  has  the  same  means  of  controverting  the  advefse  claim,  as 
though  he  were  the  nominal  and  real  party  on  the  record. — 
[Bender  v.  Frombeyer,  4  Ball.  Rep.  4J(> ;  Hamilton  v.  Culls,  4 
Mass.  Rep.  349;  Leather  v.  Poultney,  4  Binn.  Rep.  352;  Wit- 
mer  v.  Schlatter,  2  Rawle's  Rep.  204;  Jacob  v.  Pierce,  id.; 
Kip  v.  Bingham,  6  Johns.  Rep.  158 ;  Waldo  v.  Long,  7  id.  173 ; 
Barney  v.  Dewey,  13  id.  2iG;  Bond  v.  Ward,l  Nott  &  McC. 
Rep.  201 ;  Clark's  Ex'ors.  v.  Carrington,  7  Cranch's  Rep.  322; 
Pinney  v.  Gleason,  5  Wend.  Rep.  535 ;  Tarlton  v.  Tarlton,  4 
M.  &  S.  Rep.  20;  Curtis  v.  Cisna's  Adm'rs.,  1  Ohio  Rep.  436; 
Walker  v.  Ft-rrin,  4  Verm.  Rep.  523;  Belden  v.  Seymour,  8 
Conn.  Rep.  304;  Collingwood  v.  Irwin*  3  Watts.  Rep.  306; 
Brewster  v.  Countryman,  12  Wend.  Rep.  446.] 

We  have  stated  these  principles  as  tests  by  whicli  to  deter- 
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mine  the  sufficiency  of  the  declaration.  The  first  count  alleges 
that  the  slave  Ned,  sold  by  the  defendant  to  the  plaintiff's  tes- 
tator, and  by  the  latter  to  Lazarus,  had  been  adjudged  to  be  the 
property  of  Beale,  in  an  action  of  detinue  prosecuted  by  him 
against  Lazarus.  Now  this  may  be  true,  and  yet  the  title 
which  the  defendant  conveyed  to  the  testator,  be  superior  to 
Beale's.  It  should,  at  least,  not  only  be  averred  that  Lazarus 
was  dispossessed  by  due  course  of  law,  but  that  the  recovery 
against  him  was  under  title  paramount  to  that  of  the  defend- 
ant. Such  an  allegation  is  the  more  especially  necessary,  as  it 
cannot  be  intended  from  any  thing  stated,  that  the  judgment  in 
that  action  concluded  the  rights  of  any  one  else,  than  the  par- 
ties to  it.  It  may  be  assumed  that  it  did  not,  and  in  a  suit  by 
Lazarus  against  the  plaintiffs,  the  question  whether  the  defen- 
dant's or  Beale's  title  was  tlie  best,  would  be  open,  and  could 
only  be  adjusted  by  proof  extrinsic  of  the  judgment  in  favor  of 
the  latter. 

The  second  count  is  also  defective.  It  deduces  the  liability 
of  the  defendant  from  the  recovery  of  Beale  against  Lazarus, 
the  satisfaction  of  that  judgment  by  the  latter,  his  reimburse- 
ment by  the  plaintiflTs,  and  the  notice  of  these  facts  by  the  defen- 
dant. If  the  plaintiffs  had  notice  of  the  pendency  of  the  action 
by  Beale,  and  opportunity  afforded  to  defend  it,  so  that  the 
judgment  would  have  been  conclusive  of  their  want  of  title, 
then  they  might  have  discharged  the  judgment  and  sued  the 
defendant.  Such  a  state  of  things  would  have  been  equiva- 
lent to  a  payment  under  legal  coercion.  But  even  then,  the 
question  of  title  as  between  the  plaintiffs  and  defendant,  would 
be  subject  to  the  fullest  examination. 

It  is  perfectly  clear,  that  the  defendant's  covenant  with  the 
plaintiff,  was  a  matter  not  assignable  under  any  statute  of  ours, 
and  did  not  enure  so  as  to  give  a  right  of  action  to  any  one 
who  mi|^ht  subsequently  become  the.  purchaser  of  the  slave. 
Whether  the  plaintiffs,  upon  being  vouched  by  Lazarus  to  de- 
fend his  title,  could  have  called  the  defendant  to  their  aid,  and 
thus  have  made  the  judgment  in  favor  of  Beale  conclusive  of 
their  right  to  recover  of  him,  after  they  had  satisfied  Beale, 
is  a  question  which  does  not  arise  upon  the  record ;  and  will 
not,  consequently,  be  mooted.  In  addition  to  the  grounds  on 
which  this  Count  places  the  liability  of  the  defendant, it  should 
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be  alledged,  that  the  plaintiffs  were  informed  of  the  pendency 
of  the  suit  against  Lazarus,  that  they  might  defend  the  same  ; 
and  further,  that  tlie  title  under  which  Beale  claimed,  was  su- 
perior to  that  of  the  defendants. 

From  what  we  have  said  it  will  be  seen  that  the  third  count 
is  palbably  bad.  It  merely  affirms,  that  the  defendaht,  at  the 
time  he  made  the  bill  of  sale,  had  no  interest  in  the  slave,  Ned, 
"  but  the  true  property  was  in  one  James  A.  Beale."  This 
may  all  be  true,  and  yet  the  defendants  covenant  be  unbroken. 
There  is  no  allegation  of  fraud  on  the  part  of  the  defendant  to 
the  plaintiff's  injury,  nor  is  it  even  averred  that  Beale  has  at- 
tempted to  enforce  his  title.  It  is  difficult  to  conceive  of  a  right 
to  recover  damages,  so  long  as  the  enjoyment  of  the  property 
is  unmolested.  If  the  fact  alledged  be  true,  the  plaintiff's  tes- 
tator might  have  dissolved  the  contract  by  an  offer  to  return 
the  slave  to  the  defendant,  and  recovered  the  purchase  money 
by  suit,  but  it  is  not  pr'etended  such  an  offer  was  made,  nor  in- 
deed can  it  be  successfully. 

It  is  unnecessary,  after  what  has  been  said,  to  consider  the 
effect  of  the  arrangement  between  Lazarus  and  Mrs.  Light,  as 
evidenced  by  the  writing.  This  will  be  discovered  by  an  ap- 
plication of  the  principles  stated.  It  may,  however,  be  pro- 
per to  remark,  that  if  the  plaintiffs  can  make  out  a  right  of  ac- 
tion against  the  defendant,  the  release  contained  in  that  paper 
will  not  so  inure  to  him  as  to  defeat  a  recovery ;  but  the  mea- 
sure of  damages  will  not  be  the  amount  of  Beale's  judg- 
ment— it  cannot  exceed  the  injury  sustained  by  the  breach  of 
the  covenant. 

We  will  not  undert&ke  to  examine  the  defendant's  plea^ 
with  particularity,  as  the  pleadings  will  doubtless  all  be  remo- 
delled, if  the  case  progresses  farther.  The  pleas,  with  {q'^  ex- 
ceptions, cannot  abide  the  test  of  legal  criticism,  and  most  of 
them  were  apparently  intended  to  meet  the  form  of  allegation 
adopted  in  the  declaration. 

Our  conclusion  is,  that  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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BUSH  V.  McGEE. 

1.  An  agent  who  purchases  goods  for  his  principal,  which  are,  without  the  consent 
ot  ihe  agent,  seized  by  the  shoriff,  by  virtue  of  an  execution  against  the  agent,  in 
favor  of  a  third  person,  and  sold  to  satisfy  the  judgment,  is  a  competent  witness 
in  a  suit  by  the  principal  against  the  sheriff  for  the  trespass. 

Error  to  the  Circuit  Court  of  Mobile. 

Trespass  by  the  plaintiff  against  the  defendant  in  error. 

The  defendant,  sheriff  of  Mobile  county,  pleaded  not  guilty, 
and  also  a  justification  (hat  he  seized  the  goods  by  virtue  of 
legal  process,  as  the  property  of  one  Casper  Albert,  and  that 
they  were  his  property. 

The  plaintiff,  to  maintain  his  action,  offered  to  prove  by  the 
deposition  of  Albert,  that  the  plaintiff  furnished  him  with  mo- 
ney, as  his  agent,  to  go  to  Mobile  and  buy  groceries,  &c.  for 
him,  to  be  retailed  in  his  store  at  Greensboro.  That  he  accor- 
dingly went  to  Mobile,  purchased  the  goods  as  such  agent, and 
had  them  marked  in  the  name  of  his  principal.  That  these 
goods  were  seized  by  the  sheriff,  by  legal  process,  at  the  suit 
of  one  P.  Chantron,  as  the  property  of  witness  and  sold,  and 
the  money  applied  in  payment  of  Chantron's  judgment,  (who 
had  indemnified  the  sheriff,)  before  his  deposition  was  taken, 
and  that  the  taking  of  these  goods  was  the  trespass  complained 
of  in  this  action.  • 

The  defendant  objected  to  the  reading  of  the  deposition  of 
Albert  on  the  groutid  that  he  was  interested  in  the  event  of 
Ihe  suit ;  this  objection  was  sustained  by  the  Court,  and  the 
deposition  excluded.  To  which  the  plaintiff  excepted.  Judg- 
ment was  rendered  for  the  defendant. 

The  plaintiff  now  assigns  for  error  the  rejection  of  the  depo- 
sition. 

Campbell,  for  plaintiff  in  error. 

Stew.-vrt,  contra,  cited  1  Porter,  105  ;  4  id.  63. 
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ORMQND,  J. — The  only  question  presented  on  the  record 

is,  whether  the  witness,  Albert,  was  interested  in  the  event  of 
the  suit?  The  facts  are,  thai  he  was  furnished  witli  money 
by  the  plaintitf  to  go  to  Mobile  and  purchase  goods  for  him, 
and  as  his  agent.  That  he  purchased  the  goods  accordingly, 
and  that  they  were  seized  by  the  defendant,  as  sheriff,  by  vir- 
tue of  an  execution  against  the  witness,  and  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  judgment  against  him — 
the  sheritf  having  been  indemnified  by  the  judgment  creditor. 

The  argument  of  the  counsel  for  the  defendant  is,  that  as  the 
debt  of  the  witness  has  been  paid  by  the  sale  of  the  goods,  he 
is  liable  over  to  the  plaintiff,  and  has  therefore  a  direct  interest 
in  sustaining  the  action  against  the  sheriff. 

We  are  not  informed  what  the  precise  character  of  the  bail- 
•  ment  in  this  case  was,  whether  the  agency  was  undertaken  by 
the  witness  for  the  sole  benefit  of  the  plaintiff,  or  whether  he 
was  to  receive  a  compensation  for  his  services,  and  therefore 
beneficial  to  both.  In  the  first  case,  he  would  only  be  respon- 
sible for  gross,  and  in  the  latter  for  ordinary  neglect ;  but  in 
either  state  of  the  case  we  are  unable  to  perceive,  from  the 
facts  as  stated  on  the  record,  any  liability  on  the  part  of  the 
witness  to  the  plaintifl".  The  injury  to  the  plaintiff,  and  loss 
of  the  goods,  cannot,  with  any  propriety,  be  ascribed  to  his 
negligence,  or  want  of  proper  care  and  diligence.  The  levy  by 
the  sheritf,  was  an  act  he  could  neither  control  or  prevent;  it 
was  in  fact  the  vis  major  to  which  he  could  oppose  no  resis- 
tance, and  for  which,  therefore,  he  should  not  be  held  respon- 
sible. 

It  is  however,  supposed  that  be  is  responsible  to  the  plain- 
titf, because  the  product  of  the  sale  of  the  goods  has  gone  iu 
discharge  of  the  judgment  against  him.  If  this  be  so,  an  im- 
plied assumpsit  4iiust  be  raised  against  him,  by  operation  of 
law,  in  consequence  of  the  payment  of  the  judgment,  without 
his  consent  and  against  his  will.  If  the  plaintiff  had  volunta- 
rily paid  the  judgment,  it  is  clear  that  he  could  not  have  main- 
tained indebitatus  a.ssumpsit  for  the  amount  so  paid  against 
the  witness,  and  certainly  that  would  be  as  strong  a  case  as 
the  present,  for  an  implied  promise.  In  either  case  the  judg- 
ment would  be  discharged  and  a  benefit  conferred  on  the  wit- 
ness; but  iu  both- there  is  wanting  the  essential  iiigredieut  to 
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constitute  indebtedness  t)n  his  part — his  consent  that,  the  rela- 
tion of  debtor  and  creditor  should  be  thus  established. 

It  results  from  this  view  of  the  case,  that  the  witness  had  no 
direct  interest  in  the  event  of  the  cause;  that  he  might  have 
been  biassed  in  favor  of  the  plaintiff  is  more  than  probable;  but 
this  would  have  gone  to  his  credit,  and  not  to  his  competency. 

The  case  of  Holman  v.  Arnott,  [4  Porter,  64,]  is  relied  on 
by  the  defendant  in  error,  as  being  directly  in  point.  The  facts 
were,  that  one  Surber  had  sold  to  Holman  a  wagon,  which 
was  afterwards  levied  on  by  attachment,  by  Arnott,  upon  a 
debt  due  by  Surber,  and  this  Court  held  he  was  a  competent 
witness  for  the  plaintiff,  because  his  interest  was  balanced  be- 
tween the  attaching  creditor  and  his  vendee.  The  Court  pro- 
ceed further,  and  say,  that  if  the  attaching  creditor  had  obtain- 
ed judgment,  and  the  proceeds  of  the  wagon  had  been  applied  • 
in  discharge  of  such  judgment,  he  would  then  have  been  in- 
competent, because  the  judgment  in  the  attachment  was.  at  all 
events,  satisfied,  but  as  he  was  still  liable  to  his  vendor,  the 
equillibrium  was  destroyed.  7\.dmitting  the  law  in  this  supojk 
sed  case  to  be  as  stated,  it  is  unlike  this  case,  in  this  important 
particular,  that  here  the  witness  was  not  the  vendor  of  the 
plaintiff,  but  the  mere  agent,  and  does  not  appear  to  be  in  any 
way  responsible  to  him. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


MIALHI  v.  LASSABE. 


1.  When  a  sum  of  money  is  paid  in  part  performance  of  a  verbal  contract,  for  the 
purchase  of  land,  and  the  purchaser  files  a  bill  for  specific  performance  and  gen- 
eral relief,  the  vendor,  if  he  relies  on  the  statute  of  frauds  as  a  bar  to  the  per- 
formance of  the  contract,  will  be  decreed  to  repay  the  sum  received,  with  inter- 
est, although  by  the  void  contract  it  was  to  be  forfeited  unless  other  payments 
were  made  at  other  periods.     When  the  defendant  elects  to  consider  such  a 
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contract  as  void,  it  is  so  in  all  its  parts,  and  the  vendor  has  no  equity  under  such 
circumstances  as  will  authorize  an  account  to  be  taken  of  liis  losses,  by  reason  of 
keeping  the  premises,  contracted  to  be  sold,  unoccupied  during  the  time  he  waited 
for  the  complainant  to  perform  the  contract,  nor  to  have  the  same  deducted  from 
the  simi  received  from  the  purchaser. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  First 
District  of  the  Southern  Division. 

The  complainant  seeks  a  specific  performance  from  the  de- 
fendant of  a  contract,  for  the  sale  of  certain  real  estate,  in  the 
City  of  Mobile  ;  and  in  the  event,  the  defendant  is  unable  to 
give  the  title  contracted  for,  that  the  sum  of  five  hundred 
dollars  paid  on  the  contract  may  be  refunded. 

The  answer  admits,  that  there  was  a  verbal  contract  between 
the  parties,  but  insists  it  was  diiSerent  from  that  set  out  in 
the  bill.  The  contract  admitted  is  set  out,  but  the  defendant 
insists  on  the  statute  of  frauds,  as  a  sufficient  reason  why 
performance  should  not  be  decreed.  The  answer  also  insists, 
that  the  complainant  would  not  comply  with  the  contract  as 
it  was  actually  made,  and  that  afterwards  the  parties  entered 
into  a  new  contract,  with  reference  to  a  part  only  of  the 
premises  owned  by  the  first.  By  this  new  contract,  the 
complainant  was  to  pay  five  hundred  dollars  in  cash,  which 
was  to  be  forfeited  if  the  other  terms  were  not  complied 
with.  Five  hundred  dollars  was  to  be  paid  on  the  1st  Octo- 
ber, 1836,  when  the  defendant  was  to  deliver  the  possession, 
and  seventeen  hundred  and  twenty-eight  dollars  in  one  year 
from  that  time.  The  answer  denies,  that  the  complainant  ever 
performed  any  part  of  the  original,  or  of  the  substituted  con- 
tract, except  the  payment  of  the  five  hundred  dollars,  under 
the  latter,  and  this  sum  the  defendant  insists,  he  is  entided  to 
retain,  under  the  substituted  contract. 

The  defendant,  in  conclusion,  pleads  the  statute  of  frauds, 
and  insists  upon  it  as  a  defence  to  the  bill. 

No  evidence  was  taken  on  behalf  of  the  complainant,  and 
that  for  defendant  does  not  prove  that  the  five  hundred  dol- 
lars paid,  was  to  be  forfeited,  if  the  other  stipulations  were  not 
complied  with.  It  does,  however,  establish,  that  several  con- 
versations were  had  between  the  parties,  in  which  the  plaintiff 
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admitted  his  inability  to  comply  with  the  contract,  and  the  de- 
fendant offered  to  return  half  the  said  sura  paid,  if  the  contract 
could  be  rescinded.  The  evidence  also  showed  a  matter  not 
put  in  issue  by  the  answer  ;  that  is,  that  the  premises  had  re- 
mained without  a  tenant  for  fourteen  months  in  consequence  of 
the  defendant  waiting  on  the  complainant  to  comply  with  the 
contract. 

Under  these  circumstances,  the  Chancellor  decreed,  that 
an  account  should  be  taken  of  what  the  defendant  had  lost  in 
consequence  of  the  premises  being  without  a  tenant,  and  that 
the  complainant  should  have  a  decree  for  the  sum  paid  by  him 
on  the  contract,  with  interest,  after  deducting  the  amount  for 
rents  lost. 

The  complainant  prosecutes  this  writ  of  error,  and  insists, 
that  the  decree  should  have  been  for  the  non-payment  of  the 
money  paid  by  him  with  interest. 

Stewart,  for  the  plaintiff  in  error. 
Campbell,  contra. 

GOLDTHWAITE,  J.  —  It  is,  perhaps,  necessary  that 
we  should  advert  to  the  principle  on  which  the  decree  in  this 
case  is  based,  previous  to  considering  the  modification  which 
the  Chancellor  gave  to  it,  and  in  which  we  do  not  concur. 

Ordinarily,  when  a  bill  is  filed  for  a  specific  performance, 
and  it  is  dismissed,  nothing  more  is  settled  by  the  decree,  than 
that  the  case  is  one  in  which  equity  will  not  interpose  its  extra- 
ordinary powers.  But  there  are  cases  in  which  a  decree  may 
deny  a  specific  performance,  and  also  give  relief,  or  great 
injustice  would  be  the  consequence.  A  case  of  this  sort, 
of  very  ready  comprehension,  is  when  time  is  inserted  as  a 
condition,  and  a  payment  is  made,  which  is  to  be  forfeited  if  the 
purchaser  does  not  make  other  payments  within  limited  periods. 
In  such  a  case  the  vendor  at  law  is  discharged  from  the  con- 
tract, and  possibly  he  may  also  be  discharged  in  equity,  but  he 
clearly  cannot  in  equity  retain  the  money  paid  to  him,  any  further 
than  is  necessary  to  save  him  harmless  from  all  losses  actually 
sustained.  [Vernon  v.  Stephens,  2  P.  Wms.  66  ;  Mess  v. 
Matthews,  3  Ves.  Jr.  279.] 
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It  is  true,  that  here  the  complainant  might  have  brought  his 
action  to  recover  the  money  paid,  and  thus  have  disaffirmed 
the  verbal  contract,  but  he  was  not  bound  to  do  so  ;  instead  of 
that,  he  files  his  bill,  and  thus  offers  to  the  defendant  either  to 
comply  with  the  verbal  contract,  or  to  rescind  it  by  insisting  on 
the  statute  as  a  bar.  The  defendant  avails  of  the  bar,  and  con- 
sequently there  is  no  pretence  for  saying,  that  he  can  have  any 
rights  under  the  contract. 

It  is  sufficient  that  the  defendant  elects  to  consider  the  con- 
tract as  void  ;  after  this  the  money  is  money  received  to  the 
complainant's  use,  and  there  is  no  reason  why  he  should  be  put 
to  two  suits  ;  one  in  equity  to  compel  the  defendant  to  perform 
the  contract,  if  he  will,  and  the  other  at  law,  to  get  his  money 
back,  after  the  defendant  has,  in  effect,  admitted  that  he  has  no 
claim  to  it.  Let  it  be  conceded  that  the  rents  have  been  lost 
in  consequence  of  this  contract,  no  injustice  is  done  to  the 
defendant,  if  the  complainant  is  ready  and  willing  to  carry  it 
out.  But  when  the  defendant  declines  to  do  this,  there  is  no 
color  for  him  to  assert  that  he  is  injured  by  the  contract  not 
having  been  complied  with. 

When  he  refuses  to  execute  it,  the  presumption  is  equally 
reasonable  that  the  appreciation  in  value  of  the  property  con- 
tracted for,  is  more  than  equivalent  to  the  loss  sustained  by  its 
remaining  unoccupied. 

The  decree  must  be  reversed,  and  here  rendered  in  fgjrcft^ 
the  complainant  for  five  hundred  dollars,  with  j,)4erestifpm*  the 
thirty-first  of  August,  1836,  the  time  when  the  money  was 
paid. 
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1.  Where  a  suit  was  pending  for  the  foreclosure  of  a  mortgage,  and  a  sale  of  the 
premises,  the  solicitor  of  the  complainants,  with  their  approbation,  received  of  a 
friend  of  the  mortgagor  a  part  of  the  debt  intended  to  be  secured,  agreeing  that 
he  should  pro  tardo  have  a  lien  on  the  mortgaged  property.  Held,  that  the  ar- 
rangement made  the  friend,  thus  advancing  money,  an  assignee  in  equitj-,  to  the 
extent  of  the  sum  advanced ;  that  the  mortgagor,  or  a  junior  incumbrancer, 
upon  taking  an  account,  could  not  avail  themselves  of  it  as  a  partial  extin- 
guishment of  the  debt ;  and  further,  that  the  friend  was  not  a  necessary  party  to 
the  bill. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Mobile. 

The  defendants  in  error  filed  their  bill  for  a  foreclosure  of  a 
mortgage,  which  had  been  executed  on  real  estate,  situate  in  the 
City  of  Mobile,  for  the  payment  of  a  debt  of  about  four  thou- 
sand dollars,  owing  to  them  by  the  plaintiff  McMillan.  From 
the  bill  as  amended,  it  appears,  that  since  the  execution  of  the 
mortgage,  McMillan,  the  mortgagor,  had  sold  and  conveyed  the 
mortgaged  premises  to  Thomas  Irvin,  who,  since  the  service 
of  the  subpoena  in  this  case,  has  died,  leaving  a  will,  in  which 

of  Mobile  is  appointed   executor,    (who  has   duly 

qualified,)  and  Richard  Irvin,  of  New  York,  sole  heir  and 
devisee.  McMillan,  Richard  Irvin,  and  Daniel  Wheeler  are 
made  defendants  ;  and  afterwards,  by  consent  of  parties,  Geo. 
W.  Heard,  James  Haughton,  and  Theodore  P.  Hale,  doing 
business  under  the  style  of  James  Haughton  &  Co.,  were  made 
parties  defendant.  Afterwards  Haughton  &  Co.  filed  their 
cross-bill  against  the  complainants  and  the  other  defendants, 
with  the  exception  of  Daniel  Wheeler,  setting  up  a  junior  in- 
cumbrance upon  the  mortgaged  premises,  and  praying  a  fore- 
closure and  sale.  Haughton  &  Co.  also  answered  the  bill  of 
the  complainants,  admitting  they  had  understood  something  was 
due  upon  complainants'  mortgage,  &c. 

At  a  term  of  the  Chancery  Court,  holden  in  April,  1842, 
a  reference  was  made  to  the  Master,  to  ascertain  and  report  the 
state  of  accounts.  And  immediately  thereafter  a  report  was 
made,  embodying  the  evidence  adduced  before  the  Master,  and 
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Stating  the  amount  due  on  complainants'  as  well  as  Haughton 
&  Co.'s  mortgage.  Exceptions  were  filed  by  both  parties, 
which  were  overruled,  and  a  decree  rendered  in  conformity  to 
the  report. 

The  only  question  raised  is,  whether  nine  hundred  and  fifty 
dollars  and  twenty-five  cents,  paid  by  the  attorney  of  the  com- 
plainants, to  them  or  their  order,  is  to  be  considered  as  extin- 
guishing pro  tanto  their  mortgage.  So  much  of  the  evidence 
as  may  be  material  will  be  here  stated. 

Gustavus  Horton  states,  that,  as  the  agent  of  complainants, 
he  received  at  different  times  since  the  institution  of  this  suit, 
viz:  between  February  15th,  and  December  29,  1841,  both 
inclusive,  nine  hundred  and  fifty  dollars  and  twenty-five  cents 
of  J.  G.  Aiken,  and  remitted  the  same  to  complainants,  as 
money  paid  by  Mr.  Aiken,  as  their  attorney,  on  collections 
made  upon  the  notes  secured  by  the  mortgage. 

J.  F.  Adams  deposes,  that  he  heard  the  complainant,  Stod- 
dard, state  to  one  of  the  firm  of  Haughton  &  Co.,  that  there 
was  due  on  the  mortgage  sought  to  be  foreclosed,  between 
twenty-one  and  twenty-two  hundred  dollars.  He  also  heard 
him  say,  that  he  had  never  authorized  any  one  to  assign  their 
interest  in  the  mortgage  ;  that  they  had  received  remittances 
from  their  agents  on  the  mortgage  in  payment,  and  that  the 
amount  above  stated,  was  about  what  was  due.  These  re- 
marks were  made  by  Mr.  Stoddard  between  the  first  of  June 
and  first  of  September,  1841. 

J.  G.  Aikin,  the  sohcitor  of  the  complainants,  deposes,  that 
he  was  their  attorney,  and  had  authority  from  Dr.  Shaw,  their 
agent,  to  collect  the  money  and  manage  the  suit  as  he  thought 
fit ;  and  complainants  in  one  of  their  letters  say  to  him,  "  that 
they  do  not  wish  even  to  appear  to  interfere  with  the  instruc- 
tions given  witness  by  F.  Shaw  &  Co."  The  witness  in  his 
his  solicitude  to  raise  some  part,  or  all  of  what  was  due  on  the 
mortgage,  induced  McMillan  to  get  his  friend  John  King  to 
advance  the  money  paid  by  witness  to  F.  Shaw  &.  Co.,  and 
forwarded  by  the  latter  to  the  complainants,  on  the  assurance 
that  a  lien  on  the  mortgaged  premises  should  be  given  to  King 
for  his  advances,  and  the  amount  should  be  refunded  out  of 
the  proceeds  of  the  sale.  McMillan  paid  the  money  to  the 
witness  in  the  name  of  John  King,  and  the  witness  acknowledged 
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in  a  receipt,  that  the  payment  was  made  by  the  latter,  and  was 
to  be  refunded  out  of  the  proceeds  of  the  sale. 

It  was  the  intention  of  the  witness,  and  he  thinks  he  so 
informed  F.  Shaw  &  Co.,  at  the  time  he  paid  them  the  moneys, 
that  they  were  not  paid  by  McMillan,  or  for  him,  but  by 
another  individual. 

Witness  did  not  inform  the  complainants  how  he  had  raised 
this  money,  until  after  the  conversation  of  Stoddard,  as  related 
by  Mr.  Adams  ;  when,  learning  that  they  had  misapprehended 
the  matter,  he  informed  them  what  had  been  done,  and  stated, 
if  the  arrangement  met  their  approval,  more  money,  and  per- 
haps all  due  on  the  mortgage  might  be  raised.  That  the  suit 
for  a  foreclosure  and  sale  would  still  progress,  as  if  the  money 
had  not  been  paid,  &c.  In  answer  to  the  letter  communicating 
this  information,  the  complainants  say,  "  in  your  letter  of 
October  31st,  which,  by  the  way,  was  perfectly  satisfactory, 
you  say  our  debt  is  amply  secured,  but  we  suppose  we  shall 
not  realize  the  whole  of  it  before  next  September,  in  case  we 
wait  the  issue  of  the  suit.  As  we  mentioned  to  you,  Messrs. 
Haughton  &  Co.  are  our  friends  and  neighbors,  and  we  wish  to 
favor  them  all  we  can  in  this  matter." 

Witness  considered  the  payments  made  by  him  to  Shaw  & 
Co.,  as  a  mere  matter  of  account  between  witness  and  com- 
plainants, and  not  affecting  in  any  way  the  amount  of  the  mort- 
gage debt.  But  the  receipt  of  the  money  paid  Shaw  &  Co. 
was  from  McMillan,  who  represented  himself  as  the  agent  of 
King. 

Adams,  for  the  plaintiffs  in  error.  The  nine  hundred  and 
fijty  dollars  twenty-five  cents,  whether  advanced  by  McMillan 
or  King,  is  a  payment  pro  tanto.  [1  Porter's  Rep.  423.] 
But  the  proof  shows  that  this  money  was  paid  by  McMillan  ; 
at  any  rate,  that  it  was  so  received  by  the  complainants. 

The  solicitor  or  attorney  at  law  of  the  complainants  had  no 
power  to  assign  the  mortgage,  or  to  stipulate  with  King,  that  he 
should  stand  in  the  place  of  the  mortgagees,  and  have  a  lien 
for  money  which  he  might  advance  as  the  friend  of  the  mort- 
gagor. [5  Vern.  Rep.  346  ;  1  Bailey's  Rep.  437  ;  Gallett  v. 
Lewis,  3  Stew.  Rep.  23  ;  Kirk  v.  Glover,  5  Stew.  &  P.  Rep. 
340  ;  Craig  v.  Ely,  id.  354.     See  also  1  Porter's  Rep.  212.] 
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No  counsel  appeared  for  the  defendants. 

COLLIER,  C.  J.  —  The  facts  stated  in  the  two  affidavits 
first  recited  in  the  record,  unexplained  by  what  i\lr.  Aikin 
deposes,  would  lead  to  the  conclusion  that  the  moneys  paid  by 
him  were  intended  pro  tanlo  to  extinguish  the  mortgage  ;  but 
his  affidavit  very  satisfactorily  repels  any  such  inference.  Mr. 
A.  states,  that  the  instructions  given  him  by  F.  Shaw  &  Co., 
the  agents  of  the  complainants,  made  him  anxious  to  raise  the 
amount  due  on  the  mortgage,  or  some  part  of  it,  as  soon  as  pos- 
sible ;  and,  without  waiting  a  foreclosure  and  sale,  he  induced 
the  defendant  to  procure  his  friend,  John  King,  to  make  an 
advance  for  him,  under  an  assurance  that  he  should  be  reim- 
bursed from  the  proceeds  of  a  sale  of  the  mortgaged  premises  ; 
that  the  advance  was  made  and  paid  over  to  the  agents  of  the 
complainants,  and  that  the  latter,  when  advised  of  the  circum- 
stances, approved  of  the  manner  in  which  the  collection  was 
made  ;  that  the  money  was  received  by  Mr.  A.  of  McMillan, 
as  the  agent  of  King,  and  was  considered  by  him  as  a  mere 
matter  of  account  between  himself  and  the  complainants. 

These  circumstances  do  not,  in  our  opinion,  show  that  the 
mortgage  became  inoperative  to  the  extent  of  the  moneys  paid, 
but  rather  that  King  became  assignee  in  equity,  and  was  entitled 
to  the  benefit  of  the  mortgage  thus  far,  as  a  means  of  securing 
the  repayment  of  his  advance.  It  is  certainly  competent  for 
all  the  parties  to  a  security  of  this  nature,  to  agree  that  if  a 
third  person  has  or  shall  advance  money  to  the  mortgagee,  he 
shall  stand  in  the  situation  of  an  assignee,  and  enjoy  all  the 
rights  of  his  assignor.  To  consummate  such  an  arrangement, 
it  is  not  necessary  that  it  should  be  evidenced  by  writing,  but 
will  be  effectual  in  a  court  of  equity,  though  it  be  verbally 
made.  In  this  view  of  the  case,  the  only  question  is,  can  a 
decree  be  rendered  in  favor  of  the  complainants,  for  the  amount 
due,  including  the  advance  by  King,  or  in  order  to  the  recovery 
of  the  latter  sum,  should  King  have  been  joined  as  a  party  'i 
The  bill  was  filed  by  the  proper  complainants,  and  to  have 
associated  King  with  them,  would  have  made  it  demurrable  ; 
for  his  interest  did  not  accrue  until  his  money  was  paid  to  Mr. 
Aikin,  which,  we  have  seen,  was  subsequent  to  the  institution  of 
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the  suit.  In  Cook  v.  Mancias,  (5  Johns.  Ch.  Rep.  89,)  a 
trustee  and  cestui  que  trust  filed  a  bill  in  equity,  and  pending 
the  suit,  the  cestui  que  trust  assigned  his  interest  to  another  ; 
the  question  was,  whether  the  assignee  should  not  have  been 
made  a  party.  The  Chancellor  said  :  "  A  change  of  interest 
from  the  cestui  que  trust  to  another,  pendente  lite,  can  hardly 
be  admitted  as  sufficient  to  support  the  objection  at  the  hear- 
ing, of  a  want  of  parties,  when  we  have  before  us  the  party  in 
whom  the  legal  title  resides,  and  the  cestui  que  trust  existing 
at  the  filing  of  the  bill.  The  Court  is  not  bound  to  take  notice 
of  any  interest  acquired  by  purchase  in  the  subject-matter  of  a 
suit  pending  the  suit." 

In  the  present  case,  the  specific  objection  of  a  want  of  proper 
parties,  has  not  been  made  either  at  the  hearing  or  in  this 
Court.  If  it  had  been,  it  could  not  be  sustained,  if  the  case 
cited  is  to  be  regarded  as  an  authority.  Here,  according  to 
the  view  taken,  the  complainants  are  trustees  for  King  to  the 
amount  of  his  interest,  and  being  the  only  proper  parties  when 
the  bill  was  filed,  are  entitled  to  a  decree  not  only  for  what  is 
due  them  in  their  own  right,  but  for  what  is  legally  due  to  them 
for  King's  benefit. 

Whether  we  consider  the  decree  with  reference  to  its  amount 
or  the  parties  to  it,  it  is  free  from  error,  and  must  be  affirmed. 


GIBBS  &  LABUZAN  v.  FROST  &  DICKINSON. 

1 .  A  bond  sif^ned  in  blank  may  be  afterwards  filled  up  in  a  material  part,  by  the 
express  authority  of  those  who  are  to  be  bound  by  it,  and  will  be  as  valid  as  if 
filled  up  before  it  was  executed.  Such  authority  may  be  by  parol.  An  authority 
to  fill  up  and  perfect  the  bond  is  an  authority  to  redeliver  it  also. 

2.  When  two  or  more  persons  have  a  common  object  in  view,  the  declarations  of  one 
in  the  presence  and  hearing  of  all,  in  furtherance  of  the  common  purpose,  and 
uncontradicted  by  them,  must  be  considered  as  the  declaration  of  all.  There- 
fore, when  L.,  against  whom  four  judgments  had  been  obtained,  and  execu- 
tion issued  thereon,  went  to  the  clerk's  office  with  two  other  persons  as  his 
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intended  eareties  to  oHtain  w-jts  of  error  t'>  the  Supreme  Court,  and  to  execute 
bonds  to  supersede  the  executions,  which  the  Clerk  commence  J  preparing  by 
proceeding  to  fill  up  the  blanks  kept  in  the  office  for  that  purpose,  when  L.  in- 
terposed,  and  in  the  presence  and  hearing  of  his  sure'ies,  slated  that  he  had  not 
time  to  wail  until  the  bonds  were  filled  up,  and  requested  that  they  might  be  ex- 
ecuted in  blank,  by  him  and  his  sureties,  which  was  accordingly  done,  and  a 
statement  handed  to  L.  that  the  executions  were  superseded — field,  that  this 
was  an  express  authority  to  the  Clerk  to  fill  up  the  blanks  in  the  bond,  both  on 
the  part  of  the  principal  and  the  sureties. 

3.  An  authority  to  perfect  a  bond  by  tilling  it  up,  given  by  parol,  may  be  revoked 
in  the  same  manner,  and  if  revoked  before  the  bond  is  perfected,  the  authority 
to  perfect  it,  is  at  an  end. 

4.  A  blank  writ  of  error  bond  will  not  operate  as  a  supersedeas  to  the  execution. 

5.  When  it  is  necessary  for  a  party  to  a  bond,  which,  by  statute,  has  the  force  and 
effect  of  a  judgment,  to  resort  to  a  Court  of  Chancery  for  relief  against  the  bond, 
on  the  ground  that  it  is  not  binding  on  him,  the  question  will  be  considered  in 
Chancery,  as  if  it  had  arisen  at  law,  upon  the  appropriate  pleas.  In  such  a  case, 
Chancery  is  the  appropriate  forum  to  obtain  relief. 

6.  A  denial  of  the  facts  of  the  bill,  by  a  party  who  is  not  charged  with  knowledge 
of  them,  and  who  in  fat-t  has  not  knowledge  of  them,  will  not  cast  on  the  com- 
plainant the  necessity  of  establishing  their  truth  by  two  witnesses. 


Error  to  the  Chancery  Court  at  Eutaw. 

The  bill  which  was  exhibited  by  the  plaintiffs  in  error,  char- 
ges that  the  defendants  in  error  obtained  a  judgment  against 
one  John  Lunst'ord,  upon  which  he  was  desirous  to  prosecute 
a  writ  of  error  to  the  Supreme  Court,  and  obtain  a  supersedeas 
thereon,  and  applied  to  the  plaintiffs  in  error  to  become  his 
sureties  to  the  writ  of  error  bond.  That  pursuant  thereto  they 
with  the  said  Lunsford  signed  the  printed  skeleton  of  a  writ 
of  error  bond,  in  which  \.\\q  penalty,  the  parties,  the  judgment 
to  be  superseded,  and  its  amount,  were  left  blank.  That  at 
the  time  of  signing  the  instrument,  nothing  was  said  about  its 
being  imperfect,  and  no  authority  was  given  to  the  Clerk  to 
add  to,  or  in  any  manner  to  alter  the  same.  That  on  the  next 
day.  ascertaining  that  all  the  property  of  Lunsford  had  been 
levied  on  by  other  executions,  and  that  he  could  not  secure 
them  against  liability,  as  he  had  fraudulently  promised  to  do, 
and  that  the  bond  was  yet  incomplete,  one  of  the  plaintiffs  in 
error,  for  himself  and  the  other,  directed  the  Clerk  not  to  fill 
up  and  complete  the  bond.  Yet  the  Clerk,  after  the  lapse  of 
some  months,  proceeded  to  fill  up  the  bond,  and  did  fill  it  up. 
That  when  the  Clerk  was  directed  not  to  fill  up  the  bond,  he 
91 


72S  ALABAMA. 


Gibbs  &  Labuzan  v.  Frost  &  Dickinson. 


wrote  to  the  sheriff  to  return  the  supersedeas  which  had  been 
issued  to  the  office,  but  the  sheriff  refused,  and  returned  the  ex- 
ecution stayed  by  writ  of  error. 

The  said  cause  being  carried  to  the  Supreme  Court  by  Lums- 
ford,  was  there  affirmed  against  him,  and  the  plaintiffs  in  error 
as  his  sureties,  and  execution  has  now  issued  against  them  on 
the  affirmed  judgment.  They  pray  an  injunction,  which  was 
granted. 

The  defendants  in  error,  who  are  non-residents,  answer  the 
bill,  and  deny  all  knowledge  of  the  allegations  of  the  bill  con- 
cerning the  writ  of  error,  except  what  they  have  derived  from 
the  information  of  their  counsel ;  but  aver  that  the  plaintiffs  in 
error,  or  one  of  the  obligors  in  the  bond,  in  the  hearing  of  all, 
and  with  their  consent,  did  authorize  the  Clerk  to  fill  up  the 
bond,  in  the  manner  and  to  the  effect  that  the  same  was  filled 
up,  and  that  the  Clerk,  in  afterwards  filling  it  up,  acted  pursu- 
ant to  the  license  and  authority  thus  given  him  by  the  plaintiffs 
in  error,  but  admit  that  the  Clerk  received  the  ilistrument  in 
blank,and  thereupon  superseded  the  execution,  which  was  plac- 
ed in  the  sheriff's  hands,  who  thereupon  sold  the  property  lev- 
ied on  by  virtue  of  the  execution  so  superseded,  and  applied 
the  proceeds  in  discharge  of  executions  of  inferior  grade.  They 
demurred  also  to  the  bill. 

Price  Williams,  the  Clerk  of  Sumter  County  Court,  being 
examined  as  a  witness,  stated  that  the  bond  as  executed  by 
the  parties  was  in  the  form  following: 

Frost  &  Dickinson,^ 

vs.  ^-Errrorbond — ,^479  IS. 

John  Lunsford.    ) 

The  Slate  of  Alnbama — Sumter  County: 

Know  all  men  by  these  presents — that  we, , 

are  held  and  firmly  bound  unto ,  his  heirs,  executors 

or  administrators,  in  the  sum  of dollars,  for  the  payment 

of  which  we  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  or  administrators,  firmly  by  these  presents,  sealed 
with  our  seals,  and  dated  this  8th  July,  1840. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
the  above  bound  ,  this  day  applied  for  and  obtained  a 
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writ  of  error,  returnable  to  the  January  term,  1841,  of  the  Su- 
preme Court  of  Alabama,  lo  supersede  and  revise  a  judgment 
recovered  by  the  said ,  plaintiff,  against ,  defen- 
dant, at  the term,  184-,  of  the  County  Court  of  said  coun- 
ty of  Sumter,  for  the  sum  of .     Now  if  the  said 

shall  prosecute  to  effect  his  said  writ  of  error,  in  the  Supreme 
Court,  and  shall  pay  and  satisfy  such  judgment  as  the  Supreme 
Court  shall  render  in  the  premises,  then  this  obligation  to  be 
null  and  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue. 

John  Lunsford,  (seal.) 
Bart.  Labuzan,  (seal.) 
Ch.  R.  Gibbbs,      (seal.) 
Signed,  sealed  and  acknowledged  before  me, 

Price  Williams,  Clerk. 

"  That  the  reason  why  the  bond  was  taken  partly  filled  up, 
and  partly  in  blank,  as  shown  in  the  exhibit,  was  at  the  spe- 
cial instance  and  request  of  Lunsford,  made  in  the  presence 
and  hearing  of  Gibbs  and  Labuzan,  who  interposed  no  objec- 
tion, Lunsford  saying  at  the  time  that  he  was  compelled  to  re- 
turn to  Gainesville  on  the  evening  of  the  execution  of  the 
bond,  (it  being  then  late  in  the  afternoon,)  to  stop  the  sheriff 
from  selling  his  property— that  he  considered  the  request  of 
Lunsford  express  authority  by  Lunsford,  Gibbs  and  Labuzan 
^  (the  latter  making  no  objection,)  to  fill  up  the  blank.    That 
they  came  to  his  office  for  the  purpose  of  signining  this  and 
four  other  bonds  for  writs  of  error  to  the  Supreme  Court — that 
when  he  commenced  filling  up  the  bonds,  Lunsford,  in  the 
presence  of  the  others  said  he  had  not  time  to  wait  for  him  to 
fill  up  the  bonds,  as  he  had  to  ride  eighteen  miles  to  Gaines- 
ville that  evening,  and  that  the  bond  in  this  and  four  other  ca- 
ses, was  then  prepared,  executed  and  delivered,  as  shown  in 
the  exhibit." 

He  further  stated  on  cross  examination,  **'lhat  some  few  days 
after  the  execution  of  the  bonds,  and  before  the  blanks  were 
filled,  that  Labuzan  came  to  him  at  his  office,  and  in  his  owu 
behalf,  and  in  behalf  of  Gibbs,  requested  that  the  blanks  in 
said  bonds  should  not  be  filled  up,  for  the  reason  that  Luns- 
ford had  failed  to  give  hira  a  deed  of  trust  to  secure  them,  as 
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he  had  promised.  That  he  refused,  considering  the  bonds  as 
good  as  though  they  had  been  filled  up  at  the  time  they  were 
signed."  And  further,  "that  Labuzan  requested  him,  as 
Clerk  of  the  Court,  to  write  to  the  sheriff  to  disregard  the 
statement  sent  to  him  in  this  and  four  other  cases,  which  he 
refused  to  do,  regarding  it,  under  the  circumstances,  as  good 
as  a  regular  writ  of  supersedeas,  but  informed  Labuzan  he 
would  write  to  the  sheriff  for  him,  and  did  so," 

Much  other  testimony  was  taken  which  it  is  not  necessary 
to  notice. 

The  Chancellor,  at  the  hearing,  refused  to  sustain  the  de- 
murrer to  the  bill  for  want  of  equity,  but  sustained  it  because 
the  Clerk  was  not  a  party,  and  upon  the  bill,  answer  and  proof 
dismissed  the  bill  with  costs,  pro  forma,  that  the  cause  might 
be  heard  in  the  Supreme  Court. 

From  this  decree  this  writ  is  prosecuted. 

Thorntox,  for  plaintiffs  in  error,  contended,  that  the  proof 
of  the  Clerk  showed  that  no  express  authority  was  given  to  fill 
up  the  blanks  in  the  bond,  but  that  it  was  implied  from  the  si- 
lence of  the  parties  when  they  executed  the  blank  bonds. 
That  as  the  bond  was  a  nullity  until  it  was  filled  up,  that  even 
an  express  authority  to  perfect  it,  was  not  sufficient  without  a 
redelivery.  He  cited  5  Munroe,  31-,  2  Brock.  72;  2  Lomax, 
21 ;  1  Yerger,  69  ;  6  Gill  and  Johnson,  254. 

He  insisted  that  the  case  relied  on  from  5th  Mass.  540,  was  * 
the  case  of  an  immaterial  alteration,  and  that  in  such  cas6s  con- 
sent may  be  implied. 

That  before  the  authority,  express  or  implied,  was  exercis- 
ed, it  was  revoked,  and  that  the  bond  wa*  afterwards  filled  up 
without  any  authority  whatever. 

Bliss  and  Metcalf,  contra, contended  that  the  Clerk  should 
have  been  made  a  party,  and  that  the  demurrer  to  the  bill  was 
properly  sustained  "for  this  cause.  [1  Story  PI.  74,  137;  4  Pe- 
ters' Rep.  190;  2  Stewart's  Rep.  233;  1  Ala.  Rep.  N.  S.  708; 
2  id  209.] 

That  there  was  a  full  and  adequate  remedy  at  law.  [2  Chit- 
ty's  Practice,  354;  10  Mass.  101 ;  5  Rand.  639  ;  2  Leigh,  361; 
6  id.  547;  5  B.  and  A.  187;  1  Johns.  529;  4  id.  191 ;  17  id. 
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474 ;  2  Wash.  54  ,  9  Porter,  679 ;  1  Ala.  N.  S.  98 ;  7  Por- 
ter, 549.] 

That  if  equity  has  jurisdiction  its  aid  should  have  been  in- 
voked before  judgment.     [7  Porter,  549.J 

That  the  bond  having  been  signed  with  the  intent  that  it 
should  be  filled  up,  gave  the  Clerk  an  implied  authority  to  fill 
it  up.  [5  Mass.  538  ;  6  id.  519  ;  4  McCord,  239 ;  2  Dana,  142; 
17  S.  and  Rawle,  438.] 

That  the  evidence  showed  that  express  autliority  was  giv- 
en, which  was  clearly  sufficient.  [2  Levinz,  35  ;  1  Anstruther, 
228  ;  4  Com.  Dig.  294,  F. ;  5  Mass.  538 ;  6  id.  519  ;  14  S.  and 
R.  405  ;  17  id.  438 ;  4  Johns.  54 ;  2  Brock.  64  ;  Story  on  Agen- 
cy, 52  ;  Story  on  Partnership,  176;  11  Pick.  400;  19  Johns. 
513;  Greenleaf  on  Ev.  602;  1  Green.  Rep.  334  ;  6  Cowen,  59; 
S  id.  118;  9  Cranch,  28 ;  1  Stewart,  517  ;  1  Ala.  N.  S,  18, 429  ; 
2  Poth.  on  Ob.  138;  Hurlston  on  bonds,  121.] 

That  the  attempt  to  revoke  came  too  late,  as  the  executions 
were  superseded.     [Story  on  Agency,  487.] 

Lastly,  that  the  equity  of  the  defendants  is  superior  to  that  of 
the  plaintiff's.  [2  J.  J.  Marshall,  400  j  1  Story's  Com.  on  Eq. 
75,  76.] 

ORMOND,  J. — Several  preliminary  questions  are  presented, 
which  it  will  be  proper  to  consider  before  entering  on  the  me- 
rits of  the  case. 

'  First — It  is  supposed  by  the  counsel  for  the  defendants  in 
error,  that  as  this  is  a  proceeding  in  Chancery,  the  liability  of 
the  plaintiff's  in  error  will  depend  on  diff"erent  principles,  from 
those  which  would  govern  if  the  question  had  been  made  at 
law.  This  view  cannot  be  supported.  The  statute  of  this 
State  has  given  to  bonds,  executed  to  supersede  a  judgment 
on  writ  of  error,  and  to  many  others  of  a  kindred  nature,  upon 
forfeiture,  the  eff'ect  of  a  judgment.  This  forfeiture  is  declared 
ex  parte,  by  the  Clerk  or  sheriff",  and  execution  issues  thereon 
immediately.  If,  by  being  compelled  to  resort  to  a  Court  of 
Chancery  to  vacate  a  bond,  by  which  a  party  is  not  bound,  but 
to  which  the  statute  has  given,  prima  facie,  the  force  and  ef- 
fect of  a  judgment,  he  loses  any  right  secured  to  him  by  the 
common  law,  the  statute  would  be  unconstitutional.  This  is 
the  view  which  has  always  been  relied  on  in  this  State,  to  sup- 
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port  the  statutes  giving  to  these  bonds  the  force  of  judgments, 
without  a  jury  trial;  as  was  held  by  this  Court  at  the  last  term, 
in  the  case  of  Perkins  v  Mayfield  and  wife.  The  question  must, 
therefore,  be  considered  here,  as  if  it  had  arisen  at  law,  upon 
the  appropriate  plejis. 

Second— It  is  also  maintained  by  the  defendants'  counsel, 
that  as  the  material  allegations  of  the  bill  are  denied,  they  must 
be  established  by  the  proof  of  two  witnesses,  or  by  one  with 
corroborating  ofcrcumstances.  The  rule  is  as  stated,  but  does 
not  apply  where  the  defendant  has  no  knowledge,  and  is  not 
charged  with  having  any  knowledge,  of  the  facts  alledged  ;  as 
where  the  bill  is  filed  against  an  executor,  upon  allegations  of 
facts  not  within  his  knowledge.  In  such  a  case,  if  he  should 
venture  to  deny  the  allegations  of  the  bill,  the  only  eftect  of 
such  denial,  would  be,  to  put  the  complainant  on  proof  of  the 
fact. 

In  this  case  the  facts  are  not  charged  to  be  within  the  know- 
ledge of  the  defendants,  nor  is  it  stated  that  they  were  privy  to 
the  acts  of  the  Clerk.  In  their  answer  they  admit  they  know 
nothing  of  the  facts  but  from  the  information  of  their  counsel. 
The  answer  was  doubtless  not  intended  as  a  denial  of  the  facts 
stated  in  the  bill,  but  rather  as  a  denial  of  the  conclusions  of 
Jaw  adduced  from  the  admitted  facts.  But  be  the  intention 
what  it  might,  it  cannot,  under  the  circumstances,  bring  the 
case  within  the  rule  which  the  counsel  have  invoked. 

Third — The  principal  question  in  the  cause  is,  whether  the 
bond  executed  by  the  plaintiff  in  error,  in  blank,  is  operative 
9.S  their  deed  ? 

It  is  admitted  that  the  skeleton,  or  mere  office  form,  which 
was  executed  by  them,  is  not  obligatory  as  a  writ  of  error 
bond,  as  many  of  the  most  essential  parts  of  the  bond  were 
omitted  at  that  time  to  be  inserted;  but  it  is  contended  that  au^ 
thority  was  given  to  the  Clerk,  by  the  parties  to  it,  at  the  time 
of  its  execution  to  fill  it  up  and  perfect  it.  That  this  authority 
jmay  be  implied  from  the  circumstances  of  the  case,  the  object 
and  purpose  of  the  parties,  and  their  consent  at  the  time  of  its 
execution,  that  the  instrument  should  subserve  the  purpose  for 
which  it  was  designed.  That  if  wrong  in  this,  the  evidence 
shows  that  express  authority  was  given  to  the  Clerk  to  perfect 
the  bond. 
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The  counsel  for  the  plaintiffs  in  error  denies  that  express  au- 
thority was  given  to  the  Clerk  by  the  plaintiffs  ivt^vor^  lo  per- 
fect the  bond,  but  that  such  authority,  if  any  exists  must  he 
implied;  and  that  even  if  express  authority  was  given  to  fill 
up  the  blanks,  as  the  addition  was  a  material  part  of  the  instru- 
ment, without  which  it  could  not  operate  as  a  bond,  that  it 
would  avail  nothing  without  a  redeUvery,  which  is  not  pre- 
tended  to  have  taken  place. 

The  only  witness  who  has  any  knowledge  of  the  facts  rela- 
ting to*  the  execution  of  the  bond.  Price  Williams,  the  Clerk, 
testifies,  that  several  judgments  had  been  obtained  against  one 
Lunsford,  in  his  Court,  among  which  was  the  one  in  favor  of 
defendants  in  error.  That  Lunsford  and  the  plaintiffs  in  er- 
ror, as  his  intended  sureties,  came  to  his  office,  for  the  purpose 
of  suing  out  writs  of  error  to  ihe  Supreme  Court,  in  all  the  cau- 
ses, and  executing  bonds  to  supersede  the  executions  which 
had  issued  on  the  judgments — that  he  commenced  filling  up  the 
blank  bonds,  or  printed  forms  kept  in  the  office,  when  Luns- 
ford interposed,  statinff  that  it  was  then  late  in  the  afternoon, 
and  that  he  had  to  ride  eighteen  miles  to  Gainesville  that  night,, 
to  stop  the  sheriff  from  selling  his  property,  and  had  not  time 
to  wait  till  the  bonds  could  be  filled  up ;  and  at  his  special  in- 
stance and  request,  it  was  executed  in  blank,  by  him  and  by 
the  plaintiffs  in  error,  as  his  sureties,  who  were  present  at  the 
time  and  interposed  no  objection,  the  whole  matter  passing  in 
their  presence  and  hearing.  That  in  pursuance  of  the  author- 
ity thus  given,  at  a  subsequent  time  time  he  filled  up  the  blank* 
in  the  bond. 

We  think  it  impossible  to  doubt  that  this  was  not  an  express 
authority  on  the  part  of  Lunsford  to  the  Clerk,  to  perfect  the 
bond  by  filling  the  blanks,  and  the  only  question  on  this  pari 
of  the  case  is,  whether  it  was  also  an  express  authority  confer- 
red by  liis  sureties.  In  our  opinion  it  was.  When  two  or 
more  persons  have  a  common  object  in  view,  the  declarations 
of  one  in  the  presence  and  hearing  of  all,  in  furtherance  of  the 
common  purpose,  and  uncontradicted  by  them,  must  be  con- 
sidered as  the  declarations  of  all. 

It  could  subserve  no  rational  purpose  in  such  a  case  to  re- 
quire each  of  the  contracting  parties  to  repeat  over  what  one 
had  just  said  on  behalf  of  all,  to  which  there  was  no  disseDl, 
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but  to  which  they  all  assented,  by  carrying  the  proposed  de- 
sign into  eff(%ct,  so  far  as  their  co-operation  was  necessary.  Nor 
in  the  ordinary  concerns  and  business  of  life  would  such  a 
senseless  repetition  ever  be  resorted  to, or  required.  The  rules 
of  evidence  are  practical,  and  founded  upon  the  usual  and  cus- 
tomary conduct  of  men  in  the  ordinary  pursuits  and  business 
of  life.  Judged  by  these  rules,  we  are  satisfied  that  the  par- 
ties intended  at  the  time  to  be  understood  by  the  Clerk,  as 
speaking  through  Lunsford,  their  principal,  and  when  the  pro- 
position was  assented  to  by  the  Clerk,  they  showed  their  un- 
derstanding of  it,  by  carrying  it  into  effect  on  their  part. 

Considering  then,  as  we  do,  that  there  was  an  express  au- 
thority delegated  to  the  Clerk  to  perfect  the  bonds  by  filling 
them,  we  are  next  to  inquire  whether  a  bond  so  filled  up,  is 
binding  on  the  obligors  as  their  deed,  without  any  further  act 
on  their  part. 

Without  entering  on  the  inquiry,  whether  an  authority  to 
alter  a  bond  in  a  material  part,  may  not  be  implied  from  cir- 
cumstances, we  are  satisfied  that  the  authorities  cited  by  the 
counsel  for  the  defendant  in  error,  establish  beyond  all  doubt, 
that  a  bond  may  be  altered  in  a  material  part  by  the  authority 
of  the  obligor  expressly  given  for  that  purpose,  and  that  such 
authority  may  be  by  parol.  The  question  is  most  elaborately 
considered  by  C.  J.  Marshall,  in  the  case  of  The  United  States 
V.  Nelson  and  Myers,  [2  Brockenbrough,  64,]  in  which  the 
leading  English  and  American  cases  are  considered,  and  he  at- 
tains the  conclusion  that  a  bond  may  be  altered  by  the  express 
authority  of  the  parties  to  be  bound  thereby,  but  that  such  con- 
sent cannot  be  implied.  See  also,  Wiley  v.  Moore,  17  Ser.  & 
Rawle,  438  ;  Wooley  v.  Constant,  4  Johns.  54.  Speaks  v.  The 
U.  States,  9  Cranch,  28 ;  6  Co  wen,  59  ;  Ex  parte  Decker,  Board- 
man  V.  Gow  &  Williams,  1  Stewart,  517;  to  which  a  great  ma- 
ny other  cases  might  be  added. 

It  was,however,strenuously  maintained, that  after  such  alter- 
ation of  a  deed,  by  express  authority,  there  must  be  a  redelive- 
ry, and  as  no  deed  can  take  effect  without  delivery,  such  is 
doubtless  the  law.  The  fact  of  delivery,  however  is  usually 
inferred  from  other  circumstances.  It  rarely  happens  that 
when  a  deed  is  delivered,  it  is  formally  placed  in  the  hands  of 
the  obligee,  with  the  declaration  that  it  is  delivered.    The 
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mere  permissioti  of  the  obligor  to  the  taking  possession  of  the 
deed  by  the  obligee,  is  a  delivery,  and  is  so  laid  down  in  the 
books.  When,  therefore,  an  authority  in  conferred  on  one  to 
perfect  a  deed  by  filling  it  up,  he  must  of  necessity  have  the 
power  of  consummating  the  act  by  a  delivery,  otherwise  his 
authority  is  nugatory.  Thus  in  one  of  the  oldest  cases  on  this 
subject,  Texira  v.  Evans,  cited  and  relied  on  in  Master  v.  Mil- 
ler, [1  Anstruther,  229,]  the  point  appears  to  have  been  thus 
ruled.  The  case  is  thus  stated — Evans  wanted  to  borrow  four 
hundred  pounds,  or  so  much  of  it  as  his  credit  would  be  able 
to  raise  ;  for  this  purpose  he  executed  a  bond  with  blanks  for 
the  name  and  sum,  and  sent  an  agent  to  raise  money  on  the 
bonds.  Texira  lent  two  hundred  pounds  upon  it,  and  the 
agent  accordingly  filled  up  the  blanks  with  that  sum,  and  Tex- 
ird's  name,  and  delivered  the  bond  to  him.  On  non  est  fac- 
tum. Lord  Mansfield  held  it  a  good  deed.  We  do  not  learti 
from  the  case  that  there  was  an  express  authority  to  deliver 
the  deed,  but  that  it  was  implied  or  perhaps  to  speak  more  cor- 
rectly, included  in  the  general  power,  as  otherwise  the  power 
could  not  be  effectuated. 

It  appears  further  from  the  testimony  of  Mr.  Williams,  that 
one  of  the  plaintiffs  in  error,  a  day  or  two  after  the  blank  bond 
was  executed,  called  on  him,  and  for  himself  and  on  behalf  of 
his  co-surety,  requested  that  his  bond  should  not  be  filled  up, 
which  the  Clerk  declined  to  accede  to,  considering  the  bond  in 
its  then  condition,  as  obligatory  as  when  perfected  by  filling  up; 
and  had  in  consequence  sent  the  sheriff  a  statement  that  the 
executions  were  superseded,  and  that  he  had  no  further  power 
over  the  subject,  except  to  complete  the  bond. 
♦^A  parol  power  to  do  an  act  may  be  revoked  by  parol  before 
it  is  executed ;  nor  was  it  contended  that  the  authority  confer- 
red on  the  Clerk  by  the  plaintiffs  in  error,  to  perfect  the  bond, 
was  in  its  nature  irrevocable;  but  it  was  argued  that  as  the 
Clerk  had  comn)enced  the  execution  of  the  power,  by  notifying 
the  sheriff  that  the  execution  was  superseded,  whereby  the  de- 
fendants in  error  were  prejudiced,  the  power  of  revocation  was 
gone.  This  position  is  doubtless  correct,  if  the  facts  are  as  the 
argument  supposes.  But  the  supersedeas  is  not  the  act  of  the 
Clerk,  but  the  legal  consequence  of  the  bond.  The  statute  de- 
clares that  when  bond  and  security  are  given  according  to 
92 
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law,  the  writ  of  error  shall  operate  as  a  supersedeas.  [Aik. 
Dig.  255,  §S.J  Until  the  Clerk  executed  the  power  conferred 
on  him,  by  filling  up  and  perfecting  the  bond,  it  was  a  nulUty, 
and  could  not  in  any  manner  affect  the  execution.  The  argu- 
ment that  the  premature  action  of  the  Clerk,  notifying  the  she- 
riff that  the  execution  was  superseded,  was  a  commencement 
of  the  execution  of  the  power,  can  only  be  supported  on  the 
idea  that  the  bond  in  its  imperfect  state  was  operative,because 
the  Clerk  had  the  power  to  perfect  it;  or  in  other  words,  that 
the  mere  power  to  execute  the  bond,  was,  in  law,  the  bond. 
Whether  the  bond  would  not  have  related  back  to  the  time 
when  the  blanks  were  executed,  if  the  power  had  been  exer- 
cised before  it  was  countermanded,  it  is  not  necessary  now  to 
determine  ;  but  the  power  having  been  revoked  before  it  was 
exercised,  is  as  if  it  never  had  existed. 

Much  has  been  said  in  the  argument  about  the  consequences 
of  a  decision  in  this  case,  against  the  validity  of  the  bond.  If 
it  be  true,  as  supposed,  that  our  Clerks  are  in  the  practice  of 
superseding  executions  on  blank  bonds,  it  is  time  they  were 
distinctly  admonished  that  such  a  practice  is  without  legal  au- 
thority, and  that  they  consult  their  safety  and  security  only  by 
keeping  within  the  pale  of  the  law.  Tlie  consequences  to 
which  a  position  may  lead  may  be,  and  frequently  is,  persua- 
sive of  its  unsoundness ;  but  when  the  law  is  plain  and  un- 
doubted, we  cannot  hesitate  to  enforce  it,  from  an  apprehen- 
sion of  the  consequences  which  hiay  result  from  its  having 
been  disregarded. 

4.  It  remains  to  consider  whether  the  Clerk  should  have 
been  made  a  party  to  the  bill. 

In  the  case  of  Lockhart  v.  McElroy,  at  the  present  term,  we 
held  that  for  any  abuse  of  the  process  of  the  Court,  the  Courts 
of  common  law  could  render  summary  justice  upon  equitable 
principles,  on  motion,  and  to  attain  the  object,  might  super- 
sede the  execution  during  vacation.  But  in  a  case  like  the 
present,  such  relief  could  not  with  propriety  be  granted.  The 
Clerk  is  directly  interested  in  this  controversy,  and  complete 
justice  cannot  be  done  unless  all  parties  in  interest,  or  who  are 
responsible,  are  before  the  Court,  as  otherwise  they  are  not 
concluded  by  the  litigation.     This  point  was  thus  ruled  in  the 
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case  of  Brooks  v.  Harrison,  [2  Ala.  Rep.  209,]  a  case  which 
cannot  be  distinguished  from  this. 

But  the  bill  should  not  have  been  dismissed  for  this  cause, 
but  permitted  to  stand  over,  that  the  Clerk  might  be  made  a 
party.  The  decree  of  the  Chancellor  dismissing  the  bill  must 
be  therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. But  this  is  not  considered  a  proper  case  for  costs; 
each  party  will  therefore  pay  his  own  costs  in  this  Court 


MANN  v.  BISSENT  et  al. 

1.  The  act  of  29lh  May,  1830,  confers  certain  rights  of  pre-emptior,  bul  by  ita 
third  section,  declares  all  assignments,  &c.  of  the  right  to  be  void  if  made  bef.ire 
the  patent  issues.  The  supplemental  act  of  the  23d  January,  1832,  removes  the 
restriction  and  permits  the  pre-emptor  to  assign  and  transfer  his  certificate  of 
of  purchase.  The  act  of  19th  January,  1834,  revives  the  first  act,  and  contin* 
ues  its  provisions,  for  the  benefit  of  those  entitled  to  prt-3mption,  in  force  for  two 
years,  but  is  silent  with  respect  to  the  revival  of  the  supplemental  act.  Held, 
that  a  pre-emptor  under  the  act  of  the  19th  January,  1831,  was  authorized  to 
transfer  his  certificate  of  purchase,  and  may  be  compelled  to  transfer  the  legal 
title  vested  in  him  by  the  patent,  to  a  purchaser  to  whom  he  had  assigned  the 
certificate  immediately  after  the  entry.  And  that  a  purchaser  from  the  pre- 
emptor,  with  notice  of  the  assignment,  will  be  compelled  to  convey  the  legal  title 
Tested  in  him  by  conveyance  from  the  pre-emptor,  to  him  who  has  the  equitable 
right  aoder  the  assignment  ot  the  certificate. 

Whit  of  Error  from  the  Court  of  Chancery  for  the  Second 
District  of  the  Southern  Division. 

The  case  made  by  the  bill  is  as  follows:  On  the  3d  Sep- 
tember, 1834,  Bissent,  the  defendant,  entered  at  the  Land  Of- 
fice at  Montgomery,  the  west  half  of  the  north-east  quarter  of 
section  nineteen,  township  ten,  range  twenty-eight.  Mann, 
the  complainant,  purchased  the  land  from  liisscnt,  for  two  hun- 
dred dollars,  which  was  then  paid,  and  the  certificate  of  pur- 
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chase  was  transferred  by  Bissent  to  Mann,  by  an  indorsement 
in  these  words:  For  value  received  I  hereby  transfer  all  my 
right  title  and  interest  to  the  land  within  described,  to  William 
B.  Mann,  his  heirs  and  assigns,  for  value  received.  Septem- 
ber 3d,  1834. 

This  was  signed  by  Bissent  and  witnessed  by  W.  Deshazo. 

After  the  patent  had  issued  in  the  name  of  Bissent,  he  re- 
fused to  convey. 

The  bill  prays  that  Bissent  may  be  decreed  to  convey  ti- 
tle, &c. 

Afterwards  a  supplemental  bill  was  filed,  which  recites  the 
principal  matters  of  the  original  bill,  and  alledges  that  since  its 
exhibition  Wilson  Deshazo,claiming  to  be  the  agent  of  Robert 
Deshazo,  had  pnrch9.sed,  or  pretended  to  purchase,  the  said 
land  from  Bissent,  and  taken  a  conveyance  from  him  to  Ro- 
bert Deshazo.  who  afterwards  instituted  suit  against  a  tenant 
of  the  complainant  to  recover  the  land.  It  also  alledges  that 
Wilson  Deshazo,  the  agent  making  this  purchase,  is  the  wit- 
ness to  the  transfer,  and  that  both  had  full  knowledge  of  the 
transfer.  This  bill  lias  the  additional  prayer,  that  Deshazo 
may  be  enjoined  from  prosecuting  his  suit  against  the  tenant 
of  Mann,  then  in  possession,  &c.  and  that  the  deed  from  Bis- 
sent to  Robert  Deshazo  may  be  set  aside. 

The  answer  of  the  defendants  admits  the  principal  facts  stat- 
ed in  the  bill,  but  assert  the  consideration  of  the  transfer  of  the 
certificate  to  have  been,  one  hundred  dollars  paid  at  the  time 
of  entry,  and  one  hundred  dollars  agreed  to  be  paid  by  Mann 
the  Christmas  afterwards^  that  it  was  also  agreed  that  Mann 
should  permit  Bissent  to  occupy  and  cultivate  a  field  of  ten 
acres  of  the  land,  for  the  year  1835,  and  afterwards  should  per- 
mit one  Blades  to  cultivate  the  same  field  for  the  years  1836, 
'37  and  '38.  That  Mann  has  not  permitted  Bissent  or  Blades 
to  retain  possession  of  this  field,  and  for  this  reason  the  former 
refused  to  convey  the  land  to  Mann,  and  afterwards  sold  it  to 
Wilson  Deshazo,  as  the  agent  of  Robert  Deshazo,  for  three 
hundred  dollars,  which  has  been  all  paid  except  ten  dollars. 
Notice  is  admitted  by  Wilson  Deshazo,  but  denied  by  Robert. 

The  defendants  afterwards  filed  a  supplemental  answer,  in 
which  they  set  up, that  the  transfer  by  Bissent  of  the  certificate 
of  purchase  was  void,  inasmuch  as  the  land  entered  under  the 
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pre-emption  act  of  1884,  which  revives  the  act  of  1830,  by 
which  all  transfers  are  prohihited  and  made  void  if  made  pre- 
vious to  the  issuance  of  the  patent. 

The  evidence  taken  in  the  case  establishes  the  contract  as 
asserted  in  the  answer,  but  shows  a  relinquishment  by  Bissent 
of  his  right  to  remain  on  the  land.  The  payment  of  the  con- 
sideration is  fully  proved. 

The  Chancellor  considered  the  contract  as  invalidated  by 
the  provisions  of  the  act  of  Congress  of  29th  May,  1830,  and 
accordingly  dismissed  the  bill. 

Lewis,  for  the  complainant  and  Buford,  for  the  defendants, 
submitted  the  case,  both  conceding  that  the  only  question  in  it 
was,  the  construction  to  be  given  to  the  act  of  19th  January, 
1834,  as  r«viving  the  previous  act  of  29th  May,  1830,  with  or 
without  the  supplemental  act  of  the  23d  January,  1834. 

GOLDTHWAITE,  J.— The  act  of  Congress  of  the  29th  of 
May,  1830,  confers  certain  rights  of  pre-emption  on  the  settlers 
upon  the  public  lands,  but  declares  all  assignments  and  trans- 
fers of  the  right  to  be  void,  if  made  prior  to  the  issuing  of  the 
patent.  This  act  was  to  remain  in  force  only  one  year  from 
its  passage.  [Land  Laws,  vol.  1,  474. J  On  the  23d  January, 
1832,  another  act  was  passed,  entitled  "  an  act  supplementary" 
to  the  one  before  mentioned  ;  and  this  provides  that  from  and 
after  its  passage,  all  persons  who  have  purchased  under  the 
former  act,  may  assign  and  transfer  their  certificates  of  pur- 
chase, or  final  receipts,  and  patents  may  issue  in  the  name  of 
such  assignee,  any  thing  in  the  former  act  to  the  contrary  not- 
withstanding. [1  Land  L.  492.]  The  act  of  Congress  of  the 
)9th  January,  1834,  revives  the  act  of  1830,  and  continues  it  in 
force  for  two  years,  but  is  entirely  silent  with  respect  to  the 
supplementary  act  before  recited.  The  only  question  in  this 
case  is,  whether  a  pre-emption  purchaser,  under  the  last  act  is 
prohibited  from  assigning  his  certificate  before  he  has  obtain- 
ed the  patent. 

The  supplemental  act,  in  our  opinion,  must  be  construed  as 
conferring  a  distinct  and  independent  right  on  the  pre-emptor. 
By  the  act  of  1830,  he  is  entitled  to  purchase  the  land,  and  by 
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the  supplemental  act  he  is  authorized  not  only  to  sell  it,  but  so 
to  transfer  it  that  the  patent  shall  issue  to  his  vendee.  When, 
therefore,  the  act  of  1830  was  revived,  by  the  subsequent  act 
of  1834,  the  rights  of  the  pre-emptors  under  the  latter  act,  were 
at  once  governed  by  the  supplemental  act.  Without  doing 
violence  to  any  rule  of  construction,  the  supplemental  act  may 
be  considered  as  a  legislative  exposition,  or  enlargement  of  the 
original  act,  and  when  that  was  revived,  all  the  consequences 
growing  out  of  the  exposition,  or  enlargement,  immediately 
attached. 

As  this  is  the  only  question  in  the  case,  and  as  the  decree  is 
not  in  conformity  with  the  opinion  now  expressed,  it  must  be 
reversed,  and  here  rendered,  that  Robert  Deshazo  be  perpetu- 
ally enjoined  from  prosecuting  his  action  against  Duncan  Ful- 
ton, the  complainant's  tenant,  for  the  recovery  of  the  land  nam- 
ed in  the  pleadings ;  that  his  title  to  the  same,  derived  from  the 
defendant,  Bissent,  be  set  aside  and  declared  null  and  void ; 
and  that  all  the  title  of  the  said  defendant,  Bissent,  be  declared 
vested  in  the  complainant.  As  the  defendants  Deshazo  are 
chargeable  with  notice,  and  the  proofs  show  a  clear  case  of 
confederacy,  the  costs  of  both  Courts  are  decreed  against  the 
defendants  jointly. 
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MANSONY  AND  HURTELL  v.  THE  UNITED  STATES 
BANK  AND  ITS  ASSIGNEES. 

1.  The  mortgagee  of  land  entitled  to  the  possession,  or  to  the  rents,  may  recover  of 
a  tenant  holding  under  a  lease  from  the  mortgagor,  the  rents  accruing  subse- 
quent to  the  time  when  the  former  become  entitled  ;  unless  previous  to  the  notice 
the  tenant  paid  tbem  to  the  mortgagor  ;  and  in  such  cases  the  statute  dispenses 
with  the  necessity  of  attornment. 

2.  Where  a  judgment  at  law  is  enjoined,  npon  the  complainant  ezecHting  a  bond 
with  surety,  the  injunction  suspends  the  lien  of  the  judgment. 

3.  Quere?  Is  not  an  original,  or  alias  fieri  faeiaa,  issued  after  the  defendant's 
death,  a  nullity  as  it  respects  the  lands  of  which  be  died  the  propiietor. 

4.  An  order  appointing  a  receiver  in  a  case  in  Chancery,  and  directing  an  attach- 
ment to  issue  against  certain  tenants,  in  possession  of  a  part  of  the  property  in 
question,  unless  they  attorned  to  the  receiver  within  a  prescribed  time,  is  not 
such  a  final  order  or  decree  as  can  be  reviewed  on  writ  of  error,  while  the  cauae 
ie  pending  in  the  Court  of  Chancery. 

Whit  of  Error  to  the  Court  of  Chancery  sitthig  at  Mobile. 

In  the  cause  out  of  which  this  case  arises,  three  bills  have 
been  filed;  the  first  at  the  suit  of  Jos.  Cowperthwaite,  Thos.  Dun- 
lap  and  Herman  Cope,  against  Isaac  H.  Erwin,  as  administra- 
tor cum  testamento  annexo  o{  tlenry  Hitchcock;  in  the  second, 
"The  President  Directors  and  Company  of  the  Bank  of  the 
United  States,"  a  corporation  of  the  State  of  Pennsylvania,  is 
added  as  a  complainant,  and  the  widow  of  Mr.  H.  and  her 
children,  all  of  whom  are  infants,  are  joined  as  defendants;  and 
in  the  last,  the  names  of  the  complainants  in  the  first  bill  are 
prayed  to  be  stricken  out,  and  in  their  stead  the  assignees  of 
the  Batik  are  stated  by  name,  and  prayed  to  be  joined  with  the 
corporation  as  complainants.  From  the  several  bills  consider- 
ed together,  it  appears  that  Henry  Hitchcock,  late  of  Mobile, 
was  on  the  fourth  day  of  July,  1838,  indebted  to  "The  Presi- 
dent Directors  and  Company  of  the  Bank  of  the  United  States," 
in  the  sum  of  six  hundred  and  twenty  thousand  five  hundred 
and  thirty  dollars  and  ninety-six  cents.  To  secure  which  sum 
Mr.  Hitchcock  and  wife,  on  that  day,  executed  to  Joseph  Cow- 
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perthvvaite, Thomas  Dunlap  and  Herman  Cope,  a  deed  of  mort- 
gage on  a  large  and  valuable  real  estate,  situate  in  the  city  of 
Mobile;  conditioned  to  be  void,  if  the  debt  intended  to  be  se- 
cured should  be  paid  at  certain  periods  prescribed  by  the  deed. 
Mr.  Hitchcock  in  his  lifetime  having  failed  to  pay  one  of  the 
instalments  which  first  became  due,  the  mortgagees  filed  their 
bill  in  Chancery  for  a  foreclosure  of  the  mortgage.  To  this 
bill  the  mortgagor  answered,  setting  up  a  defence,  which,  if 
sustained  and  allowed  would  not  only  have  avoided  the  mort- 
gage, but  have  defeated  a  recovery  of  any  part  of  the  debt. 
While  that  cause  was  thus  pending,  Mr.  H.  died,  having  made 
his  will,  in  which  his  wife  was  appomted  sole  executrix,  and  as 
it  is  alledged,  constituted  her  sole  devisee  of  all  his  estate,  real, 
personal  and  mixed,  with  a  power  to  dispose  of  the  same  by 
public  or  private  sale,  for  the  purpose  of  paying  his  debts. 

Mr.  H.  after  he  had  filed  his  answer  to  the  bill  of  Messrs. 
Cowperthwaite,  Dunlap  and  Cope,  repeatedly  expressed  the 
determination  to  pay  his  indebtedness  to  the  United  States 
Bank,  by  a  transfer  of  so  much  of  the  property  embraced  by 
the  mortgage  as  was  sufficient  for  that  purpose;  and  actually 
endeavored  to  originate  a  negotiation  through  which  a  settle- 
ment would  be  etfected.  But  the  death  of  the  mortgagor,  on 
the  11th  August,  1339,  closed  all  efforts  to  compromise  the  con- 
troversy. After  that  event,  Mr.  Cope,  as  agent  of  "The  Presi- 
dent Directors  and  Company  of  the  Bank  of  the  United  States," 
came  to  Mobile,  for  the  purpose  of  negotiating  with  the  repre- 
sentatives of  Mr.  H.  for  the  immediate  possession  of  the  mort- 
gaged property,  and  thus  putting  an  end  to  litigation.  In  fur- 
therance of  this  object  Mr.  C.  had  many  interviews  with  James 
Erwin,  the  brother  of  Mrs.  Hitchcock,  who  represented  him- 
self to  be  fully  authorized  by  her,  and  those  who  were  inter- 
ested in  the  estate  of  Mr.  H.  to  treat  with  him,  for  the  purpose 
of  adjusting  the  controversy  then  pending — and  it  is  according- 
ly charged,  that  Mr.  E.  was  fully  authorized  by  his  sister,  as 
devisee  under  the  will  of  her  husband,  to  exercise  the  power 
which  he  assumed. 

A  settlement  was  effected  on  the  following  terms,  viz:  The 
complainants''were  to  advance  one  hundred  and  fifty  thousand 
dollars  in  cash,^which  sum  Mr.  E.  represented  to  be  indispen- 
sable to  pay  the  creditors  of  Mr.  H.,  who  were  unprovided  for; 
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this  sum  being  paid,  the  complainants  were,  in  virtue^of  a  con- 
veyance from  Mrs.  H.  as  the  devisee  iinderjher  husband's  will, 
to  enter'upon  and  enjoy'the  mortgaged  property  without^mo- 
lestation  of  the  representatives  of  Mr.  H.;  the  bill  filed^against 
the  mortgagor  was  to  be  abated  by  the  failure  to  revive  it ;  and 
the  executrix  named  in  the  will  was  to  decline  taking  upon 
herself  its  execution,  and  in'her  stead  a  friendly  administrator 
was  to  be  appointed,  with  the  concurrence  of  the  parties  to  the 
settlement,  who  should  acquiesce  therein. 

In  pursuance  of  the  adjustment,  the  complainants  paid  to 
Mr.  E.  one  hundred  atid  fifty  thousand  dollars,  to  be  applied 
to  the  debts  of  the  creditors  of  Mr.  H.,  whose  debts  were  unse- 
cured; the  devisee,  by  deed  of  release,  did  convey  to  the  com- 
plainants all  her  legal  and  equitable  estate  in  the  mortgaged 
premises,  and  they  in  turn  executed  to  her  a  release  of  all  de- 
mands against  the  estate  of  her  deceased  husband,  saving  such 
as  were  reserved  by  the  mortgage  executed  by  him.  In  addi- 
tion to  all  which,  the  devisee  made  to  the  complainants  an  as- 
signment of  all  the  leases  which  were  outstanding  on  the  prem- 
ises, and  they  consequently  supposed  that  their  possession  was 
undisputed. 

Further — Sometime  previous  to  the  negotiation  with  Mr.  E. 
he  purchased  at  a  sale  under  execution,  the  reversionary  inter- 
est of  Mr.  H.  in  eight  store  houses  which  had  been  conveyed 
by  the  mortgage,  executed  by  the  latter  to  secure  his  indebted- 
ness to  the  Bank  of  the  United  States,  for  which  he  paid  fifty 
dollars  and  received  a  sheriff's  deed.  Mr.  E.  represented  to 
the  complainants,  that  he  purchased  the  houses  for  the  purpose 
of  strengthening  his  position  in  the  negotiation.  The  eight 
houses  were  valued  by  Mr.  H.  in  his  mortgage  at  two  hun- 
dred thousand  dollars,  and  Mr.  E.  proposed  to  convey  to  the 
complainants  whatever  title  he  had  acquired  by  his  purchase, 
which  was  believed  by  the  complainants  to  be  a  mere  equity  of 
redemption;  but  he  requested  the  complainants  to  insert  in  the 
deed  as  its  consideration,  the  sum  of  one  hundred  and  fifty 
thousand  dollars,  stating  that  he  would  be  thus  left  more  at  lit - 
erty  in  using  that  sum,  which  he  was  to  receive,  for  the  pay- 
ment of  the  unsecured  creditors  of  i\Ir.  H.  The  wishes  of  Mr. 
E.  were  acceded  to,  but  without  any  intention  on  the  part  of 
any  one,  of  varymg  the  terms  of  the  settlement. 
93 
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Isaac  H.  Erwin,  a  brother  of  Mrs.  H.,  was  appointed  admin- 
istrator of  Mr.  H.  with  the  concurrence  of  the  complainants, 
Mrs.  H.  and  Mr.  J.  E.  with  a  view  to  carry  out  the  terms  of 
the  agreement  they  had  entered  into.  But  instead  of  thus  act- 
ing, the  administrator  by  every  means  in  his  power  has  mo- 
lested the  complainants,  advertising  that  they  were  not  in  pos- 
■session  of  the  premises,  and  cautioning  all  persons  not  to  pay 
them  rent ;  he  has  leased  much  of  the  property  and  received  a 
large  portion  of  the  rent,  in  violation  of  the  settlement  and  to 
the  destruction  of  complainants'  security. 

The  bill  sets  out  that  the  administrator  pretends  to  have 
some  claim  to  the  premises,  has  asserted  a  property  therein, 
&c.,  and  prays  that  the  claim  may  be  inquired  into,  the  debt 
due  the  Bank  paid,  or  else  that  their  title  may  be  quieted  and 
possession  undisturbed,  &c.  Further,  that  the  administrator 
be  enjoined  from  all  interference  with  the  property,  the  rents, 
profits,  &c. 

Isaac  H.  E.  Mrs.  H.  and  her  four  infant  children  are  the  on- 
ly defendants,  the  former  of  M'^hom  has  answered.  In  his  an- 
swer he  denies  that  he  was  a  party,  or  in  any  manner  concern- 
ed in  the  negotiation,  which  was  consummated  by  a  settlement 
between  the  United  States  Bank,  through  its  agent  and  Mr.  J. 
E.  He  has  refused  to  give  efiect  to  that  settlement  as  admin- 
istrator cum  testamento  annexo,  for  the  reason  that  he  con- 
ceives his  powers  will  not  authorize  him  to  do  so;  besides  his 
sureties  and  the  creditors  of  the  testator  who  are  unprovided 
for,  to  a  very  large  amount,  object  to  his  taking  any  steps 
which  may  impose  liability  upon  the  former,  or  jeopard  the 
rights  of  the  latter.  In  fine,  he  declares  the  honesty  of  his 
course,  and  a  fixed  purpose  to  adhere  strictly  to  his  duty,  as  it 
is  defined  by  law. 

At  the  term  of  the  Chancery  Court,  holden  in  May,  1841,  a 
motion  was  made  for  an  injunction  in  this  cause,  to  restrain 
the  administrator  cum,  test.  an.  from  intermeddling  in  any  way 
with  the  mortgaged  premises  described  in  the  bill,  or  the  rents 
and  profits  thereof;  also  "to  appoint  a  receiver  to  be  let  into 
the  possession,  and  have  the  management  of,  the  mortgaged 
premises,  and  to  collect  and  receive  the  rents  and  profits." 
These  motions  were  granted  in  the  terms  in  which  they  were 
asked,  the  Court  ordering  that  the  receiver  collect  and  receive 
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as  well  the  rents  in  arrear,  which  have  accrued  since  the  8lli 
February,  1840,  as  the  rents  to  become  due  from  the  tenants. 
Further,  that  the  receiver  manage  as  well  as  let  the  estate,  with 
the  approbation  of  the  Master,  and  pass  his  accounts  and  pay 
in  his  balances  from  time  to  time,  and  invest  the  same  as  the 
Court  rnay  direct.  The  administrator  was  ordered  to  deliver 
up  to  the  Master  all  notes,  &c.  in  his  possession.  If  the  parties 
could  not  agree  in  the  appointment  of  a  receiver,  the  Mastec 
was  directed  to  appoint,  and  in  either  event  take  a  bond  with 
sureties  in  double  the  amount  of  the  annual  income  of  the  es- 
tate, conditioned,  &c. 

The  parties  not  being  able  to  agree,  the  Master  appointed  a 
receiver,  who  executed  a  bond  as  required ;  all  which  were 
regularly  approved. 

It  appears  from  the  record,  that  the  plaintiffs  in  error  were 
tenants  in  possession  of  a  valuable  portion  of  the  property 
mortgaged,  under  a  lease,  or  a  contract  for  a  lease,  made  by 
Mr.  H.  on  the  10th  October,  1838;  that  the  Court  of  Chancery 
at  the  term  holden  in  November,  1841,  ordered  that  the  ten- 
ants of  the  mortgaged  estate  do  immediately  attorn  to  the  re- 
ceiver, and  pay  to  him  the  rents  in  arrear  since  the  time  ap- 
pointed by  the  decretal  order  of  the  preceding  term,  and  the 
rents  which  may  become  due  in  future.  Further,  that  the 
receiver  have  full  power  to  institute  proceedings  in  his  own 
name  for  the  recovery  of  the  rents,  &c.  A  copy  of  this  order 
was  served  on  the  plaintiffs  in  error,  and  notice  given  them  to 
show  cause  why  an  attachment  should  not  issue  against  them 
for  disobedience  to  its  requirement. 

Mansony  and  Hurtell  appeared  and  showed  cause  against 
the  motion,  on  oath.  They  admitted,  that  under  the  impres- 
sion that  Mrs.  H.,  as  executrix  of  her  husband's  will,  was  au- 
thorized to  receive  the  rents,  they  executed  a  mortgage  to  her 
on  property,  to  secure  the  payment  of  the  rent  on  their  lease ; 
afterwards,  on  the  10th  February,  1840,  they  admitted  in  writ- 
ing that  they  were  the  tenants  of  Messrs.  Cowperthwaite,  Dun- 
lap  and  Cope,  and  undertook  to  pay  them  the  rent  as  it  might 
fall  due,  when,  by  an  application  of  the  rents  or  otherwise,  a 
debt  for  which  they  were  pledged  should  be  paid. 

Afterwards,  about  the  30th  October,  1840,  Isaac  H.  Erwin, 
was  appointed  administrator  cum  testamento  annexo,  in  con- 
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sequence  of  the  refusal  of  Mrs.  H.  to  execute  bond,  &c.,  and 
gave  notice  to  the  plaintiffs  in  error,  to  pay  the  rent  to  no  one 
but  himself;  thereupon  they  gave  notice  to  Messrs.  Cowper- 
thwaite  and  others  of  what  had  occurred,  and  asked  to  be  in- 
demnified against  the  demand  of  the  administrator,  but  this 
was  refused ;  and  they  refused  to  pay  Messrs.  C.  &c.  the  rent. 

Afier  this  had  occurred,  Jas.  Erwin  demanded  of  them  the  pos- 
session of  the  property  which  the  plaintiffs  in  errror  held,  claim- 
ing under  a  purchase  made  at  a  sale  by  the  sheriff  of  Mobile, 
under  an  execution  issued  on  a  judgment  of  the  Circuit  Court 
of  that  county,  which  had  been  affirmed  by  the  Supreme  Court 
of  the  State,  in  which  Wm.  McGehee,  use,  &c.,  was  plaintiff, 
and  Henry  Hitchcock  defendant.  The  original  and  affirmed 
judgments  were  rendered  before  the  lease  was  made  to  Messrs. 
Mansony  &c.;  the  first,  previous  to  the  date  of  the  mortgage  to 
Messrs.  Cowperthwaite,  &c.  The  plaintiffs  in  error  declined 
recognizing  the  title  of  J.  E.,  and  he  brought  an  action  tor  the 
recovery  of  the  possession  and  damages  in  the  Circuit  Court  of 
the  United  States,  sitting  at  Mobile;  which  is  still  pending  and 
undecided.  Under  the  impression  that  they  had  acted  unad- 
visedly in  recognizing  the  right  of  Messrs.  Cowperthwaite,  &c. 
to  receive  the  rents,  and  that  the  title  of  J.  E.  was  the  best, 
the  plaintiffs  in  error  did,  in  April,  1841, recognize  him  as  their 
landlord,  surrendered  to  hmi  their  lease,  and  accepted  a  new 
lease,  reserving  to  him  rent  for  a  term  yet  unexpired;  ever 
since  which  time  they  have  held  under  J.  E.  and  not  other- 
wise. 

Messrs.  Mansony,  &c.  aver  that  neither  Messrs.  Cowper- 
thwaite, &c.  or  the  assignees  of  the  Bank  of  the  United  States, 
have  ever  been  in  possession  of  the  premises  in  question,  and 
that  the  possession  of  the  latter  is  entirely  adverse  to  the  pre- 
tensions of  J.  E.  under  whom  they  claim.  Further,  they  al- 
ledge  that  the  stipulations  of  the  contract  between  Mr.  H.  and 
the  plaintiffs  in  error,  were  never  performed  by  the  former, 
though  they  retained  the  possession;  but  their  losses  in  conse- 
quence of  the  failure  of  the  testator  or  his  representative  has 
been  adjusted  and  allowed  them  by  I.  H.  E.  as  administra- 
tor, &c. 

It  is  also  stated  that  Messrs,  Cowperthwaite,  &c.  or  the  as- 
signees of  the  Bank;  appe^ed  in  the  Circuit  Court  of  the  Uni- 
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ted  States,  and  asked  to  be  permitted  to  defend  as  landlords  of 
the  plaintiffs  in  error,  but  after  full  argument  the  presiding 
Judge  from  interest  or  bias  declined  a  decision  of  the  question. 

The  allegations  of  the  complainants  in  favor  of  the  motion 
were  fully  sustained  by  atfidavits  or  documentary  proof. 

In  respect  to  the  judgment  in  favor  of  McGehee,  it  appears 
to  have  been  rendered  both  in  the  Circuit  and  Supreme  Court, 
during  the  lifetimeof  Mr.  H.  After  the  judgment  of  affirmance, 
and  in  the  year  1838,  an  execution  was  issued  against  the  goods 
and  chattels,  &c.  of  the  defendant  therein,  which  was  arrested 
by  an  injunction  awarded  at  his  instance.  This  injunction  was 
contin'uing,  and  in  full  force  at  the  time  of  Mr.  H's  death,  and 
was  not  dissolved  until  the  spring  of  1840,  when  an  execution 
again  issued  in  July  thereafter,  and  was  satisfied  by  a  sale  of 
the  property  in  question,  by  the  sherift'  according  to  law,  to 
J.  E. 

In  compliance  with  the  motion  of  the  complainants,  the 
Court  ordered  an  attachment  to  issue,unless  Messrs.  Mansony, 
&c.  attorn  to  the  receiver  within  two  weeks.  From  this  order 
Messrs.  Mansony,  &c.  prayed  an  appeal,  which  was  granted 
on  condition  that  they  execute  a  bond,  &c.;  but  the  condition 
was  not  complied  with ;  and  having  sued  a  writ  of  error,  they 
now  seek  a  revision  of  the  order. 

Stewart  &  Dargan  for  the  plaintiffs  in  error.  An  appeal 
and  a  writ  of  error  are  equivalent  remedies  in  chancery  cases. 
[Aik.  Dig.  237,  §4,  255,  §10.]  Here  the  decretal  order  is  final, 
and  unless  it  can  be  revised,  great  injustice  must  be  done  either 
to  the  plaintiffs,  or  their  landlord,  Mr.  Erwin.  [1  Paige's  Rep. 
511;  6Eng.  Cond.  Ch.  Rep.  365;  2  Wend.  Rep.  225-239;  9 
Johns.  Rep.  443;  Harper's  Eq.  Rep.  67;  4  Paige's  Rep.  378; 
id.  450 ;  16  Wend.  Rep.  405 ;  2  J.  J.  Marsh.  Rep.  72.]  A  per- 
son not  a  party  to  the  original  cause,  whose  rights  are  affected, 
may  appeal.     [2  Smith's  Ch.  Pr.  40.] 

A  tenant  may  show  that  his  landlord's  title  has  expired  or 
determined  since  the  lease  was  made.  [3  Ohio  Rep.  ^7 ;  8 
Wend.  Rep.  507 ;  6  id.  666 ;  22  id.  121 ;  3  M.  &  S.  Rep.  516 ; 
6  Law.  Lib.  521.] 

An  attornment  may  be  controverted  if  obtained  without 
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right.  [13  Johns.  Rep.  537;  7  Wend.  Rep.  401;  1  Rawle's 
Rep.  408 ;  6  Binney  Rep.  47 ;  14  Serg.  &  R.  Rep.  385.] 

Where  a  tenant  has  not  obtained  possession  directly  from 
the  plaintiff,  but  from  another,  although  he  may  have  admitted 
the  plaintiff's  title,  yet  he  may  disclaim  and  show  title  in  him- 
self  or  another.  [2  Johns,  Cases,  353;  7  Wend.  Rep.  401  ;  12 
id.  105  ;  1  B.  &  P.  Rep.  326;  6  Taunt.  Rep,  202;  1  Bing.  Rep. 
38-360;  Sid.  474.]  And  though  he  has  received  possession 
from  the  landlord,  he  may  show  that  the  landlord's  title  has 
been  extinguished,  or  is  determined.  [Cro.  Eliz.  398  ;  6  Law 
Lib.  521  ;  2  Starkie's  Ev.  230;  20  Johns.  Rep.  60;  22  Wend. 
Rep.  670;  22  id.  121,] 

A  disclaimer  by  the  tenant,  determines  the  relation  of  land- 
lord and  tenant,  and  the  landlord  may  at  once  bring  ejectment 
•without  waiting  for  the  expiration  of  the  term  and  without  gi- 
ving notice  to  quit.  [Runn.  on  Eject.  92  ;  2  Johns.  Rep.  272  j 
6  id.  337;  5  Cow.  Rep.  123  ;  6  id.  617:  3  Wend.  Rep.  337.] 

The  relation  of  landlord  and  tenant,  will  not  continue  between 
the  assignees  of  the  mortgagees  and  the  tenant  of  the  mortga- 
gor.    [6  Wend.  Rep.  666.] 

The  defendant  in  an  execution  and  those  claiming  under  him, 
cannot  controvert  a  deed  made  by  the  sheriff  for  property  sold 
under  its  authority.     [3  Caine's  Rep.  188,  10  Johns,  Rep.] 

The  sheriff's  deed  relates  back  to  the  judgment,  and  avoids 
all  intermediate  acts  of  the  defendant  in  execution  and  those 
claiming  under  him.  [22  Wend.  Rep.  121 ;  2  id.  507  ;  3  Cow. 
Rep.  75  ;  15  Johns.  Rep.  309.] 

The  sale  under  McGehee's  execution,  after  the  death  of  Mr. 
Hitchcock,  was  good, and  the  title  passed  to  the  purchaser.  [4 
Watts'  Rep,  367;  5  How.  Rep.  253;  13  Peters'  Rep.  15-16; 
13  Johns.  Rep.  per  Chancellor,  549.  See  also  Collingsworth  v. 
Home,  4  Stewt.  &.  P.  Rep. ;  and  Preston  v.  Surgoin,  Peck's 
Rep. 

An  injunction  does  not  destroy,  it  merely  suspends  the  lien 
of  the  judgment.  [1  Martin  &  Yerg.  Rep.  373;  4  How,  Rep. 
178;  10  Leigh's  Rep.  394;  3  Ala.  Rep,  109.] 

The  receiver's  remedy  to  obtain  possession,  except  as  to  de- 
fendants and  tenants  who  admit  their  tenancy,  is  by  action. 
[Smith's  Ch.  Pr, ;  Jeremy's  Eq.  Juris.] 

After  a  receiver  has  obtained  the  possession,  the  Court  wili 
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protect  it ;  and  those  wushing  to  bring  a  suit  to  recover  the 
possession,  must  apply  to  tlie  Court  for  leave.  [Smith's  Ch. 
Pr.] 

The  Court  respects  the  rights  of  third  persons,  and  will  dis- 
possess no  one  unnecessarily;  nor  will  this  be  permitted  by 
means  of  a  receiver.  In  the  present  case,  the  tenants  have  vi- 
olated no  duty  in  attorning  to  Erwin  ;  and  as  Erwin  is  not 
made  a  party,  the  Court  cannot  determine  to  whom  the  rent 
should  be  paid;  nor  could  a  receiver  be  appointed  with  pow- 
ers so  as  to  affect  them,  as  they  have  had  no  opportunity  to 
answer.  [7  Paige's  Rep. ;  I  Coxe's  Ch.  Rep.  422  ;  2  id.  383; 
1  Paige's  Rep.  17 ;  2  id.  450 ;  1  Ball  &  B.  Rep.  75 ;  2  Russell's 
Rep.  149.] 

The  devise  to  Mrs.  Hitchcock  did  not  confer  on  her,  by  force 
of  the  will,  an  absolute  estate  in  the  realty  of  the  testator ;  it 
was  connected  with  the  execution  of  the  will;  and  as  she  de- 
clined assuming  the  office  of  executrix,  nothing  vested  in  her; 
and  consequently  nothing  passed  by  her  deed  to  Messrs.  Cow- 
perthwaite,  &c.  [21  Wend.  Rep.  430;  25  id.  224;  7  Dana. 
Rep.  7;  1  Ohio  Rep.  104;  4  Mass.  Rep.  634;  4  Johns.  Ch. 
Rep.;  2  Porter's  Rep.  23;  3  id.  221;  5  id.  101-2-145;  Sid. 
380;  Minor's  Rep.  206 ;  3  Stewt.  Rep.  489;  Aik.  Dig.  183-450; 
5  Louisiana  Rep.  429.] 

An  order  appointing  a  receiver,  does  not  create  a  lis  pendens 
as  to  any  particular  property.     [1  Wend.  Rep.  618.] 

Campbell  &  Gibbons,  for  the  defendants.  The  order  of  the 
Chancellor,  which  is  complained  of,  is  not  final :  it  settles  no 
rights;  but  is  intended  merely  for  the  security  of  the  properly 
and  fund  in  controversy,  and  relates  to  a  matter  resting  in  the 
discretion  of  the  Court;  it  cannot,  therefore,  be  revised  on  error. 
[8  Wend.  Rep.  219;  16  id.  369  ;  9  Peter's  Rep.  1] 

There  can  be  no  doubt  of  the  propriety  of  the  order,  if  Messrs^ 
Mansony,  &c.  were  the  tenants  of  the  agents  of  the  Bank, 
and  that  they  occupied  that  relation  is  believed  to  be  undoubt- 
ed. [1  Smith's  Ch.  Prac.  636  ;  1 1  Eng.  Cond.  Ch.  Rep.  248 ;  I 
Hoffm.  Pr.  443;  2  Paige's  Rep.  103] 

The  attornment  to  James  Erwin  is  a  fraud  upon  those  who 
claim  under  Mrs.  Hitchcock  by  contract,  and  would,  if  tolera- 
ted, permit  the  mere  voUtion  of  the  tenants  materially  to  affect 


744  ALABAMA. 


Mansony  and  Hurtell  v.  The  United  States  Bank  and  its  Assignees. 

the  rights  of  such  persons.  [5  Peters.  Rep.  402 ;  29  EngHsh 
Com.  Law  Rep.  16;  4  M .  &  S.  Rep  347 ;  6  Wend.  Rep.  232  ; 
2  Binn  Rep.  468;  4  Sergt.  &  R.  Rep.  467;  3  Dev.  &  Battle 
Rep.  40 ;  4  id  300 ;  5  Watts'  Rep.  386  :  5  Dana's  Rep.  60 ;  6 
Wend.  Rep.  666;  22  id.  121] 

James  Ervvin  purchased  tinder  an  execution  issued  more  than 
eight  months  after  Mr.  Hitchcock's  death,  on  a  judgment  which 
was  enjoined  upon  Mr.  H's  appHcation,  and  which  continued 
suspended  in  its  operation,  until  a  short  time  before  the  execu- 
tion issued.  By  the  death  of  the  defendant,  his  property  vest- 
ed in  other  persons  as  his  representatives,  and  in  order  to  sub- 
ject it  to  seizure  and  sale,  they  should  be  notified  by  legal  pro- 
cess, that  they  may  show  cause  against  the  issuance  of  an  exe- 
cution. [2  Saunders' Rep  78  ;  2  Paige's  Rep.  365  ;  10  Wend. 
Rep.  207;  4  Stewt.  &  P.  Rep    238;  6  Porter's  Rep] 

In  England  an  execution  bears  test  from  its  issuance,  and 
though  the  defendant  dies  between  the  time  of  the  test  and  ac- 
tual issuance,  his  executor  will  not  be  allowed  to  show  the  fact 
so  as  to  defeat  the  execution.  [Bragner  v.  Longmead,  7  T. 
Rep.  20  ]  The  case  cited  from  5  Watts'  Rep  merely  shows 
that  this  principle  of  the  common  law  was  acknowledgd  in 
Pennsylvania,  where  an  execution  against  lands  was  tested  in 
defendant's  lifetime.  This  rule,  as  applied  in  that  State,  is  well 
explained  in  Peters'  C.  C  Rep  269.  But  in  this  and  the  most 
of  the  States  of  the  Union,  the  fiction  which  supposes  an  exe- 
cution to  become  operative  from  its  test,  has  been  abolished. 
[Fryer  V  Dennis,  3  Ala  Rep  ;  1  Cow.  Rep.  711;  10  Wend. 
Rep  206 ;  9  id.  452  ;  Taylor's  Rep.  262  ;  I  Dev.  &  B.  Rep. 
561-356;  1  Yerger.  Rep.  41 ;  10  id.  329;  2  Ohio  Rep.  211-287; 
2  Bibb.  Rep.  19-;  4  J  J  Marsh.  Rep.  280;  3  G.  &  Johns. 
Rep.  359;  6  id    321;  16  Mass.  Rep.  191.] 

A  judgment  only  operates  as  a  lien  upon  lands  so  long  as  it 
may  be  enforced  by  execution,  and  if  its  vitality  be  suspended, 
the  lien  is  lost,  to  commence  anew,  only  from  the  time  when 
life  shall  be  again  restored  to  it  [1  Ala.  Rep.  373 ;  4  Stewt. 
&  Porter's,  269-280;  3  Porter's  Rep.  138-145-153;  3  Mimf. 
Rep.  417;  2  lirockb.  Rep.  252;  4  Peter's  Rep.  124;  13  Peter. 
Rep.]  The  effect  of  an  injunction  is  to  inhibit  the  issuance  of 
an  execution  ;  the  plaintiff  acquires  a  new  security  in  the  bond, 
for  the  satisfaction  of  his  judgment;  and  on  this,  if  successful 


JANUARY  TERM,  1843.  745 


Mansony  and  Hurtell  v.  The  United  States  Bank  and  its  Anigneet. 

in  dissolving  the  injunction  he  is  entitled  to  execution.  Al- 
though McGehee's  judgment  at  one  time  was  a  lien  upon  the 
real  property  of  Mr.  H,  of  which  he  was  the  legal  owner,  yet 
the  injunction,  by  suspending  its  operation, destroyed  that  lien; 
and  before  its  dissolution  Mrs.  H.  becoming  a  trustee  under  the 
will  of  her  husband,  with  powers  beyond  and  independent  of  the 
office  of  executor,  conveyed  the  entire  mortgaged  property  to 
Messrs.  Cowperthwaite,  &c.;  and  thus  prevented  the  lien  from 
reattaching. 

It  has  been  decided  in  the  cases  last  cited  from  our  own  re- 
ports, that  an  injunction  regularly  issued,  upon  the  execution 
of  a  bond  with  surety,  releases  the  defendant's  property  from 
any  lien  w^hich  may  have  attached  in  virtue  of  the  execution; 
and  if  the  lien  of  the  judgment  is  dependent  upon  the  right  to 
enforce  its  collection,  the  same  consequence  must  follow  in  res- 
pect to  the  judgment.  These  decisions  have  settled  a  rule  of* 
property  in  which  the  profession  have  acquiesced,  and  which 
cannot  be  now  departed  from,  without  unsettling  valuable  in- 
terests. It  is  needless  to  add  argument  to  this  point,  or  it  could 
be  shown  that  the  injunction  in  this  State  operates  not  less 
against  the  judgment  than  the  party  against  whom  it  is  sued 
out.  The  case  in  8  Yerger,  452,  it  is  believed,  is  adapted  to 
statutes  and  a  practice  materially  different  from  our  own. 

COLLIER,  C.  J. — We  do  not  consider  it  necessary  to  a  de- 
cision of  this  cause  to  examine  all  the  interesting  questions  dis- 
cussed at  the  bar;  and  shall  content  ourselves  with  inquiring, 
1.  Did  not  the  mortgage  by  Mr.  Hitchcock  and  wife,  executed 
in  1838,  and  the  failure  of  the  former  to  pay  the  debt,  (intend- 
ed to  be  secured,)  as  stipulated,  entitle  the  mortgagees  to  recov- 
er of  the  plaintiffs  in  error,  as  his  tenants,  the  rent  becoming 
due  after  the  forfeiture  of  the  mortgage  ?  2.  Was  the  execu- 
tion issued  on  the  judgment  in  favor  of  McGehee,  use,  &c.,  so 
far  void,  that  a  levy  on  and  sale  of  properly  thereunder,  would 
not  invest  the  purchaser  with  a  title  ?  3.  Is  the  order  of  the 
Chancellor  directing  an  attachment  to  issue  against  Messrs. 
Mansony  and  Hurtell,  such  a  sentence  or  decree  as  may  be  re- 
vised on  error  ? 

1.  Where  a  mortgage  is  drawn  in  usual  form,  without  any 
stipulation,  expressed  or  implied,  as  to  the  possession,  or  the 
94 
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rents  accruing  previous  to  the  forfeiture,  the  legal  estate  vests 
immediately  in  the  mortgagee,  who  may  uiaujtain  an  eject- 
ment against  the  mortgagor.  But  if  it  is  provided  by  the 
mortgage,  that  the  mortgagor  shall  retain  the  possession  until 
default  is  made  in  the  payment  of  the  debt,  or  interest,  then 
the  mortgagee  cannot  sue  at  law  until  after  forfeiture  is  incur- 
red. [See  Doe  ex  dem  Duval's  heirs  v.  McLoskey,  1  Ala. 
Rep.  N.  S.  729,  and  cases  there  cited;  also,  1  Lomax  Dig.  327.] 
In  the  case  cited,  the  Court  say,  "  The  creditor  who  takes  a 
mortgage  to  secure  a  debt  by  bond  or  otherwise,  has  three  re- 
medies, either  of  which  he  is  at  liberty  to  pursue,  and  all  of 
which  it  is  said,  he  may  pursue,  until  his  debt  is  satisfied.  He 
may  bring  an  action  at  law  on  the  bond;  or  he  may  put  him- 
self in  possession  of  the  rents  and  profits  of  the  land  mortgaged 
by  means  of  an  ejectment  or  trespass  to  try  titles ;  or  he  may 
'  foreclose  the  equity  of  redemption,  and  sell  the  land  to  satisfy 
the  debt."  Again ;  "  the  general  current  of  authority  main- 
tains the  right  of  the  mortgagee  to  enter  at  any  time  upon  the 
land  mortgaged,  or  bring  an  action  for  the  recovery  of  the  pos- 
session, unless  it  appears  by  express  stipulation,  or  necessary 
implication,  that  the  parties  understood  that  the  mortgagor 
should  remain  in  possession."  In  the  present  case  it  is  entirely 
immaterial  what  were  the  stipulations  of  the  mortgage,  in  res- 
pect to  the  possession  of  the  mortgaged  premises  previous  to 
the  motgagor's  default ;  for  it  is  shown  by  the  record,  that  the 
mortgagor  failed  to  pay  the  first  instalment  of , the  debt,  and 
that  a  bill  for  a  foreclosure  was  filed  previous  to  his  death. 
The  inference  from  these  facts  is,  that  the  legal  title  had  vest- 
ed in  the  mortgagee,  and  it  was  competent  for  him  to  have  su- 
ed at  law  for  the  recovery  of  the  possession.  [Keech  v.  Hall, 
Doug.  Rep.  21.] 

The  statute  of  4  Anne  Ch.  16,  having  dispensed  with  the  at- 
tornment of  tenants  to  the  grantees  of  rents  and  reversions,  it 
has  been  held  in  England  that  the  mortgagee  of  land,  which 
at  the  time  of  mortgage,  was  under  a  demise  to  a  tenant,  may 
in  case  of  non-payment  of  the  interest,  give  notice  of  the  mort- 
gage to  the  tenant  in  possession,  and  recover  the  rent  in  arrear 
at  the  time  of  the  notice,  as  well  as  what  afterwards  accrues. 
[1  Lomax's  Dig.  330;  see  also  Chambers  et  al  v.  Mauldin  et 
al,  at  the  last  term,  and  cases  there  cited.    Moss  v.  Gallimore, 
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Doug  Rep.  266,  is  a  leading  case  to  this  point.  There  ii  ap- 
pears that  one  Harrison  being  seized  in  fee  of  certain  premises, 
on  the  1st  of  January  1772,  demised  them  to  the  plaintiff  for 
twenty  years,  at  a  rent  of  £40,  payable  yearly  on  the  12th  of 
May ;  and  in  May  of  that  year,  he  mortgaged  the  same  prem- 
ises to  the  defendant,  Mrs.  Gallimore  in  fee.  The  plaintiff 
continued  in  possession,  and  paid  the  rent  regularly  to  the 
mortgagor,  with  the  exception  of  jB28,  which  was  due  on  or 
before  November,  1778,  when  the  latter  became  a  bankrupt, 
being  then  indebted  to  the  mortgagee  more  than  (hat  sum,  for 
interest  on  the  mortgage.  On  the  third  of  January,  1779,  the 
agent  of  the  mortgagee  showed  the  plaintiff  the  mortgage,  and 
demanded  the  rent  then  remaining  unpaid.  To  this  demand 
the  plaintifi'  replied  that  the  assignees  of  the  mortgagor  had 
demanded  the  rent  on  the  31st  December  preceding;  but  the 
agent  saying  that  the  mortgagee  would  distrain  if  the  rent  was 
not  paid,  the  tenant  said  he  had  some  cattle  to  sell,  and  hoped 
she  would  not  distrain  till  they  were  sold,  when  he  would  pay 
it.  The  plaintiff  not  having  paid  according  to  his  contract,  the 
other  defendant,  by  order  of  Mrs.  Gallimore,  entered  and  dis- 
trained for  the  rent,  and  gave  a  written  notice  of  the  distress  to 
the  plaintiff.  The  cattle  and  goods  distrained  were  according- 
ly sold ;  and  the  question  was,  whether,  under  all  the  circum- 
stances, the  distress  could  be  justified.  It  was  insisted  for  the 
plaintiii"  that  the  defendant  Gallimore,  not  being,  at  the  time 
when  the  rent  distrained  for  became  due,  in  the  actual  seizin 
of  the  premises,  nor  in  the  receipt  of  the  rents  and  profits,  she 
had  no  right  to  distrain.  Lord  Mansfield  sz\di^  "  Of  late  years 
the  Courts  have  gone  so  far  as  to  permit  the  mortgagee  to  pro- 
ceed by  ejectment,  if  he  has  given  notice  to  the  tenant  that  he 
does  not  intend  to  disturb  his  possession,  but  only  requires  the 
rent  to  be  paid  to  him,  and  not  the  mortgagor.  This  however 
is  entangled  with  difficulties.  The  question  here  is,  whtther 
the  mortgagee  was  or  was  not  entitled  to  the  rent  in  arrear. 
Before  the  statute  of  Queen  Jinne^  attornment  was  necessary, 
on  the  principle  of  notice  to  the  tenant;  but  when  it  took  place 
it  certainly  had  relation  back  to  the  grant,  and  like  other  rela- 
tive acts  they  were  to  be  taken  together.  Since  the  statute  the 
conveyance  is  complete  without  attornment,  but  there  is  a  pro- 
vision that  the  tenant  shall  not  be  prejudiced  for  any  act  done 
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by  him,  as  holding  under  the  grantor,  till  he  has  had  notice  of 
the  deed.  Therefore  the  payment  of  rent  before  such  notice 
is  good.  With  this  protection  he  is  to  be  considered  by  force 
of  the  statute,  as  having  attorned  at  the  time  of  the  execution 
of  the  grant;  and  here  the  tenant  has  suffered  no  injury.  No 
rent  has  been  demanded  which  was  paid  before  he  knew  of 
the  mortgage.  He  had  the  rent  in  question  still  in  his  hands, 
and  was  bound  to  pay  it  according  to  the  legal  title."  Again: 
"  The  mortgagor  receives  the  rent  by  a  tacit  agreement  with 
the  mortgagee,  but  the  mortgagee  may  put  an  end  to  this  agree- 
ment when  he  pleases.  He  has  the  legal  title  to  the  rent,  and 
the  tenant  in  the  present  case  cannot  be  damnified,  for  the 
mortgagor  can  never  oblige  him  to  pay  over  again,  the  rent 
wliich  has  been  levied  by  this  distress.  I  therefore  think  the 
distress  well  justified  ;  and  I  consider  this  remedy  as  a  proper 
additional  advantage  to  mortgagees,  to  prevent  collusion  be- 
tween the  tenant  and  the  mortgagor."  The  opinions  of  the 
entire  bench  were  in  harmony  with  these  views.  [See  also, 
Doe  ex  dem  Marriott  v.  Edwards,  5  B.  and  Adol.  Rep.  1065  ; 
Pope  V.  Biggs,  9  B,  and  C.  Rep.  245 ;  Waddilove  v.  Barnett, 
4  Dowl.  P.  Rep.  348 ;  Vallance  v.  Savage,  7  Bingh.  Rep.  595 ; 
in  which  it  is  considered  as  perfectly  clear  and  settled,  that  a 
mortgage  operates  as  a  transfer  in  law  of  all  leases  of  the  mort- 
gaged premises,  which  the  mortgagor  has  made ;  and  that  the 
mortgagee,  upon  giving  notice  to  the  tenants  may  recover  rent. 
In  fact  these  cases  maintain,  that  where  a  mortgagor  continu- 
ing in  possession,  demises  the  premises  for  a  term  of  years, 
the  mortgagee  may  treat  the  mortgagor  as  his  agent  in  making 
the  lease,  and  demand  of  the  lessee  the  rent  unpaid,  upon  giv- 
ing him  notice  of  the  mortgage. 

The  law  in  this  State  is  precisely  the  same  as  it  is  in  England, 
so  far  as  it  respects  the  right  of  the  mortgagee  to  recover  rent 
of  the  tenants  of  the  mortgagor.  We  have  a  statute  which 
modifies  the  common  law  to  the  same  extent  as  does  that  of  4 
Anne.  It  is  in  these  words:  "Every  grant  or  conveyance  of 
messuages,  lands,  tenements,  and  hereditaments,  shall  be  good 
and  effectual  without  attornment  of  the  tenant ;  but  no  tenant 
•who  before  notice  of  such  grant  or  conveyance,  shall  have  paid 
the  rent  to  the  grantor,  shall  be  prejudiced,  or  suffer  any  dam^, 
age  by  such  payment."     [Aik,  Pig.  93  ] 
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In  the  present  case,  however,  it  appears  that  the  plaintiffs  in 
error  admitted  in  writing  that  they  were  the  tenants  of  the 
mortgagees,  (Messrs.  Cowperthwaite,  &c.)  and  undertook  to 
pay  them  rent,  when  by  an  appHcation  of  the  rents,  or  othefr- 
wise,  a  debt  for  which  they  were  pledged  was  satisfied.  It  is 
true  that  they  subsequently  acknowledged  the  title  of  James 
Erwin,  surrendered  to  him  their  lease  and  accepted  from  him 
another,by  which  they  agreed  topay  him  rent.  There  is  nothing 
in  the  record  to  show  that  in  all  this  the  plaintiffs  in  error  have 
not  acted  with  entire  good  faith;  merely  acknowledging  the 
title  of  the  one  party  or  the  other  as  they  thought  it  best,  with- 
out any  advantage  to  themselves.  And  even  if  the  complain- 
ants have  acquired  no  title  in  virtue  of  the  deeds  executed  by 
Mrs.  Hitchcock  and  James  Erwin,  yet  the  mortgage  it  must  be 
conceded  is  pritna  facie  valid;  and  from  the  showing  made, 
authorized  the  appointment  of  a  receiver  of  the  rents  of  the 
property  in  question, until  it  should  be  ascertained  by  the  Court, 
who  had  the  paramount  right  to  them.  This  was  a  step  im- 
portant to  the  complainants  if  it  should  appear  that  their  title 
is  superior  to  the  defendants';  otherwise,  after  having  obtained 
the  decree  they  seek,  they  might  be  compelled,  in  order  to  re- 
cover the  rent,  to  prosecute  another  suit  against  James  E. 

The  appointment  of  a  receiver  being  regular,  it  was  clearly 
competent  for  the  Court,  to  direct  the  tenants  to  pay  the  rent 
to  him,  and  if  they  refused  to  attorn,  to  follow  up  that  order  by 
the  issuance  of  such  compulsory  process  as  was  necessary  to 
make  it  effectual.  The  order  for  an  attachment  against  the 
plaintiffs  in  error  would  have  effecfted  nothing  more;  and  was 
consequently  proper. 

2.  A  judgment  in  this  State  is  a  lien  upon  the  lands  of  the 
debtor  within  the  same,  in  virtue  of  the  statute  which  authori- 
zes their  extension  under  the  writ  oi  elegit.     [Morris  v.  Ellis, 

3  Ala.  Rep.  580 ;  Campbell,  use,  &c.  v.  Spence  et  al,  at  this 
term;  see  also  Winston  &  Fen  wick  v.  Rives,  4  Stew,  and  P. 
Rep.  280 ;  Pope  v.  Brandon  et  al,  2  Stew.  Rep.  401 ;  Ridgely's 
Ex'rs  V.  Gartrel,  3  H.  and  McH.  Rep.  449 ;  Calhoun  v.  Sny- 
der, 6  Binn.  Rep.  135;  Stow  v.  Tiffl,  15  Johns.  Rep.  464; 
Roads  V.  Symm  et  al,  I  Ohio  Rep.  281  ;  Bank  U.  S.  v.  Tyler, 

4  Pet.  Rep.  366;  United  States  v.  Morrison,  id.  124;  Rankin 
V.  Scott,  12  Wheat.  Rep.  177;  Woodcock  v.  Bonnet,  1  Cow. 
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Rep.  711;. Bank  U.  S.  v.  Winston's  Ex'rs.  et  al,  2  Brockb. 
Rep.  252  ;  Stymets  v.  Brooks,  10  Wend.  Rep.  211-12  ]  But 
the  plaintiff,  in  order  to  make  his  lien  available  is  not  obliged 
to  extend  the  lands  of  the  defendant ;  if  he  chooses  he  may 
have  them  levied  on  and  sold  under  di  fieri  facias-  [Morris  v. 
Ellis  ut  supra  ] 

Assuming  in  the  present  case,  that  Mr.  Hitchcock's  title  to 
the  property  in  question, was  such  as  the  judgment  recovered  by 
McGehee  could  reach,  the  question  is,  has  its  lien  been  defeated 
or  delayed  by  any  subsequent  act  or  occurrence  ?  It  has  been 
repeatedly  decided  by  this  Court,  that  where  a  defendant  sues 
out  a  writ  of  error,  and  supersedes  the  execution  by  entering 
into  bond  with  surety,  or  obtains  an  injunction,  the  lien  of  the 
execution  is  entirely  destroyed.  [Barnes  v.  Baker  &  Sledge, 
Minor's  Rep.  373;  McRae  and  Augustin  v.  McLean,  use,  &c. 

3  Porter's  Rep.  145,  153;  Wiswall  v.  Monroe,  at  the  last  term; 
Campbell,  use,  &c.  v.  Spence  et  al,at  this  term.]  And  in  Win- 
ston and  Fen  wick  v.  Rives,  [4  Stew,  and  P.  280,]  the  Court  say 
they  think  it  clear,  that  the  lien  o(  afi  fa.  on  personal  proper- 
ty, or  of  a  judgment  on  lands,  is  discharged  by  a  bond  for  a 
writ  of  error,  or  by  an  injunction. 

In  the  Bank  of  the  United  States  v.  Winston's  Ex'rs.  et  al.  [2 
Brockb.  Rep.  252,]  Chief  Justice  Marshall  says,  "As  the  lien 
created  by  a  judgment  is  given  by  the  statute  which  authorizes 
an  elegit,  it  is  settled  in  this  country  that  the  lien  depends  up- 
on the  right  to  sue  out  an  elegit?^     [See  also  2  Call's  Rep.  125; 

4  H.  &  Munf  Rep.  57.]  Again;  continues  the  learned  Judge, 
"In  the  case  of  Scriba  v.  Deanes,  ante.  vol.  1,  page  170,  this 
Court  determined  that  the  lien  of  a  judgment  on  which  execu- 
tion is  stayed,  dates  not  from  the  time  of  its  rendition,  but  from 
the  time  when  execution  may  be  sued  out.  I  have  not  changed 
this  opinion."  To  the  same  effect  are  the  cases  of  Jackson  v. 
Bartlett,  13  Johns.  Rep.  533;  Conrad  v.  The  Atlantic  Insur- 
ance Company,  1  Peter's  Rep.  443;  United  States  v.  Morrison, 
4  Peter's  Rep.  124;  Burton  v.  Smith  et  al.  13  Peter's  Rep. — 
And  this  Court  in  Campbell  use  &c.  v.  Spence  et  al.  ut  supra^ 
determine  that  a  bona  fide  purchaser,  under  a  fieri  facias  upon 
a  junior  judgment,  would  be  protected.  In  the  language  of  the 
Court,  in  the  case  of  Den  v.  Hill,  [1  Haywood,  72,]  "  were  the 
law  not  so,  it  would  be  the  most  dangerous  thing  in  the  world 
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to  purchase  land  aPan  execution  sale.  Dormant  judgments 
might  be  revived  aiiong  time  afterwards,  and  the  innocent  ven- 
dee evicted  without  the  possibility  of  ever  regaining  the  pur- 
chase money."  In  such  case,  the  lien  of  the  elder  judgment 
would  be  lost  by  the  laches  of  the  plaintiff." 

By  the  common  law,  all  proceedings  in  a  suit  at  law  are 
stopped  by  the  death  of  one  of  the  parties.  If  either  die  before 
judgment,  no  judgment  can  be  entered:  if  after  judgment,  no 
execution  can  issue.  To  avoid  the  inconvenience  resulting 
from  this  principle,  the  judgment  is  made  to  relate  back  to  a 
day  previous  to  its  rendition,  or  the  execution  to  bear  teste  of 
the  term  when  the  judgment  is  supposed  to  have  been  render- 
ed. ("Hildreth  v.  Thompson,  16  Mass.  Rep.  192;  Stymets  v. 
Brooks,  10  Wend.  Rep.  211-12.]  In  the  latter  case,  it  is  said, 
"After  the  death  of  a  defendant,  no  execution  can  issue  against 
his  personal  representatives,  heirs,  or  terre-tenants,  without  a 
scire  facias.  [2  Saund.  Rep.  6,  n.  1,  72,  a.  Bacon  tit  Execu- 
tion 731,  pi.  14  note;  2  Tidd,  1029;  2  Arch,  prac  88.]  The 
reasons  given  are,  that  a  new  party  is  affected  by  the  execu- 
tion, and  there  would  be  a  discrepancy  between  it  and  the  re- 
cord, and  indeed  there  is  no  authority  for  thtj  process.  A  scire 
facias,  therefore,  is  necessary  not  only  to  make  these  new  par- 
ties parties  to  the  record,  but  to  give  them  a  day  in  Court  to 
shew  cause,  if  any,  against  the  application  of  the  property  to 
the  discharge  of  the  judgment."  It  is  further  maintained  by 
the  Court,  that  the  English  doctrine  of  the  relation  of  an  execu- 
tion to  the  day  of  its  teste,  so  as  to  operate  a  lien  upon  the 
goods  of  the  defendant  from  that  time,  is  applicable  alone  to 
the  writ  of  feri  facias  which  issued  against  the  goods  and 
chattels  of  the  defendant. ,  [See  also  2  Saund.  Rep.  6,  n.  1 ; 
2  Lord  Raym.  Rep.  849;  1  Archb.  Prac  282;  2  id.  88;  2 
Tidd.  Prac.  915;  I  Saund.  Rep.  219,  e.  f] 

In  respect  to  the  relation  of  a  judgment  to  the  first  day  of  the 
term,  when  it  was  rendered,  this  Court  decided  that  it  was  a 
mere  legal  fiction,  which  would  never  be  allowed  to  defeat  the 
purposes  of  justice;  and  that  a  judgment  became  a  lien  upon 
the  defendants  lands  from  the  time  of  its  rendition,  and  not 
sooner.     [Pope  v.  Brandon  et  al.,  2  Stewt.  Rep.  408] 

It  has  been  expressly  adjudged,  that  an  execution  which  di- 
rects money  to  be  made  of  the  lands  and  tenements  of  a  defeik- 
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daiit  who  is  dead,  is  irregular  and  void^^ Woodcock  v.  Ben- 
net,  1  Cow.  Rep.  740;  Stymets  v.  Brooks,  to  Wend.  Rep.  212  ; 
Morton  v  terre-tenants  of  Croghan,  20  Johns.  Rep.  106.]  The 
mandate  of  such  a  writ  cannot  be  executed ;  for  the  reason, 
that  by  the  death  of  the  defendant  previous  to  its  issuance,  all 
the  real  estate  of  which  he  was  possessed  ceased  to  be  his,  and 
€0  instanti  vested  in  his  heirs,  who  cannot  be  divested  of  it 
without  an  opportunity  of  being  heard.  Being  void,  the  exe- 
cution is  regarded  (it  is  said)  as  a  nullity  from  the  beginning, 
so  that  a  purchaser  under  it  acquires  no  title  as  against  heirs 
or  devisees.  [1  Cow.  Rep.  734-5-6.]  And  its  invalidity  may 
be  shown  to  the  Court  by  extrinsic  proof. 

In  Collingsworth  v.  Horn,  [4  Stewt.  &  P.  Rep.  237,]  it  was 
considered,  that  the  issuance  of  an  original  ^ereyac/a*  against 
the  property  of  a  defendant,  after  his  death,  might  be  irregular, 
but  where  an  original  issued  in  his  lifetime,  an  alias  or  pluries 
issued  thereafter  would  not  be  void,  and  might  be  sustained  as 
a  continuation  of  the  first  execution,  and  to  keep  alive  the  lien 
which  it  created  upon  the  personalty.  [See  also  Doe  ex  dem. 
Price  V.  Lucas  at  this  term  ]  But  it  has  been  held  that  there 
is  a  distinction  between  the  real  and  personal  estate  in  this  res- 
pect That  it  is  the  judgment,  not  the  execution,  which  gives 
the  lien  upon  the  former;  and  while  the  execution  is  permitted 
to  continue  as  to  the  personalty,  the  judgment  does  not  survive 
as  to  the  realty.     [1  Cow.  Rep.  740- 1.  J 

We  have  very  cautiously  stated  the  law  on  this  point,  as  we 
find  it  laid  down  in  the  book.  Our  conclusion  upon  the  first 
question  considered,  relieves  us  from  the  necessity  of  making 
any  definitive  decision  of  the  second,  although  it  has  been  ela- 
borately discussed  at  the  bar.  Our  impression  is  very  strong, 
that  the  lien  of  McGehee's  judgment  was  suspended  by  the  in- 
junction obtained  by  Mr.  Hitchcock  and  continued  after  his 
death ;  and  the  execution  subsequently  issued  was  irregular, 
and  did  not  authorize  the  levy  on,  and  sale  of  the  lands  of  which 
he  died  possessed.  In  fact,  the  first  branch  of  this  proposition 
may  be  regarded  as  settled  by  our  own  decisions ;  the  latter,  as 
it  may  perhaps  be  desirable,  we  are  willing  to  leave  open  to  be 
again  examined  when  it  shall  arise. 

3.  The  order  for  an  attachment  against  the  plaintiffs  in  error, 
is  not  a  final  decree  in  the  cause,  but  is  intended  to  provide  for 
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the  security  of  the  rents  of  a  portion  of  the  propmy  in  contro- 
versy, until  it  shall  be  determined  whether  the  complainants 
are  entitled  to  them.  In  this  view  of  the  question,  and  w  hicli 
seems  to  us  to  be  strictly  correct,  \vc  think  it  clear,  that  a  writ 
of  error  will  not  lie  upon  the  order  of  the  Chancellor  eiiher  at 
common  law  or  under  our  statutes.  In  Creighton  et  al.  v.  The 
Planters  and  Merchants  Bank,  [3  Ala.  Rep.  15G,J  it  is  true,  the 
Court  say,  "  By  our  staute,  appeals  and  writs  of  error  appear  to 
be  considered  as  equivalent  remedies,  and  we  think  we  shall 
most  eflectually  carry  out  their  intention  by  allowing  ti.e  writ 
in  this  instance."  In  that  case  the  order  was  final,  and  iho 
question  was,  whether  it  should  not  be  revised  by  appeal,  in- 
stead of  a  writ  of  error.  The  generality  of  the  remark  must  be 
restricted  to  the  case  before  the  Court,  and  thus  considered  is 
correct;  for  the  statute  gives  either  an  appeal  or  writ  of  error 
upon  such  a  definitive  sentenCte,  [Kennedy's  heirs  and  ex'rs. 
v.  Kennedy's  heirs,  3  Ala.  Rep.  434,]  would  seem  to  lead  to 
the  conclusion,  that  an  interlocutory  order,  which  is  the  sub- 
ject of  revision,  should  be  removed  to  the  higher  Court  by  ap- 
peal. Without  undertaking  to  inquire  whether  the  order  in 
the  present  case,  is  of  that  character,  we  are  satisfied  that  the 
writ  of  error  cannot  be  sustained,  and  accordingly  direct  that  it 
be  dismissed. 


PLANTERS  AND  MERCHANTS  BANK  OF  MOBILE  v. 
LEAVENS. 

1.  Stock  owned  by  an  individual  in  an  Incorporated  company,  cannot  be  subjected 

to  the  payinen:  of  his  debts  by  garnisheing  the  corporation. 
3.  A  corporation  can  answer  process  uf  garnishment  only  under  its  common  seal. 

Error  to  the  Circuit  Court  of  Mobile. 

In  this  case,  which  was  commenced  by  original  attachment, 
by  the  defendant  in  error,  against  the  firm  of  Green  &  Co.,  the 
95 
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plaintiff  in  error  was  summoned  as  garnishee,  the  direction  be- 
ing to  summon  the  President  and  Cashier  of  the  Bank. 

The  President  and  Cashier  answered  on  oatli,  stating  in  sub- 
stance that  Sidney  Green,  on '  of  the  defendants,  was  the 
owner  of  five  shades  in  the  capital  stock  of  the  Bank,  and  that 
a  dividend  of  fifteen  dollars  had  been  declared  thereon  and  stood 
to  his  credit  on  the  books  of  the  Bank. 

Upon  these  answers  the  Court  rendered  judgment  against 
the  Bank  as  garnishee,  for  three  hundred  and  forty  dollars 
ninety-three  cents,  the  amount  of  the  claim  of  the  plaintiff  in 
attachment  against  Green  &  Co.,  "to  be  discharged  upon  the 
delivery  or  transfer  ot  the  said  five  shares  of  s,ock,and  the  said 
sum  of  fifteen  dollars  in  cash  to  the  plaintiff." 

From  this  judgment  the  Bank  prosecutes  this  writ,  and  as- 
signs for  error:  1.  That  the  answers  of  Heard  and  Riggs,  the 
President  and  Cashier,  were  mhde  in  their  individual  capaci- 
ties. 

2.  That  the  Bank  could  only  answer  under  its  common  seal. 

3.  That  the  stock  held  by  the  defendaets  was  not  subject  to 
the  process  of  attachment,  or  that,  if  so  subject,  it  should  have 
been  condemned  to  be  sold. 

4.  Because,  by  the  judgment  that  the  plaintiff  be  discharged 
upon  the  delivery  or  transfer  of  the  stock,  when  a  delivery  is 
impossible,  and  it  has  no  authority  to  make  a  transfer. 

Gibbons  for  plaintiff  in  error  cited,  1  Ala.  Rep.  398 ;  2  id.  73; 
9  Johns.  99;  Tidd's  Practice,  934;  3  Murphy,  65;  Aik.  Dig. 
37. 

Campbell,  contra. 

ORMOND,  J. — Without  deciding  whether  a  corporation  ag- 
gregate is  subject  to  the  process  of  garnishment,  it  is  clear  that 
the  Bank  has  never  appeared  and  answered  in  this  case.  Such 
answer  could  only  be  made  under  its  common  seal,  by  author- 
ity of  its  executive  officer.  The  individual  answers  of  the  Pre- 
sident and  Cashier,  under  oath,  cannot  bind  the  Corporation. 
See  the  Branch  Bank  of  Mobile  v.  Poe,  1  Ala.  Rep.  396. 

But,  independent  of  this  objection,  stock  held  by  an  individ- 
ual in  an  incorporated  company,  being  a  mere  chose  in  action, 
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cannot  be  subjected  to  tlie  payment  of  his  debts,  by  process  of 
garnishment.  The  impropriety,  as  well  as  injustice  of  such 
an  attempt,  is  manifest  in  this  case.  A  judgment  is  rendered 
against  the  Bank,  estimating  the  stock  at  one  hundred  dollars 
the  share,  its  nominal  value,  when,  for  aught  the  Court  can 
knovr,  it  may  not  be  really  worth  ten  dollars  the  share.  These 
consequences  are  attempted  to  be  obviated  in  the  judgment 
rendered,  by  giving  to  the  Bank  the  power  of  discharging  itself 
from  the  payment  of  the  judgment  rendered  against  it  for  the 
debt,  by  the  delivery  or  transfer  of  the  stock. 

It  is  perfectly  clear  that  the  Court  had  no  power  to  render 
such  alternative  judgment,  nor  had  the  Bank  the  power  to  do 
the  alternative  act.  It  could  not  vest  the  title  in  the  stock  by 
delivery,  if  in  its  possession;  nor  had  it  the  right  to  make  a 
transfer.  In  every  aspect  of  this  case  it  is  erroneous,  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded. 


CALDWELL  v.  MEADOR. 


1.  A  Justice  of  the  Peace  has  no  authority  under  the  attachment  laws  of  this  State, 
to  issue  an  attHchment  returnable  into  the  County  or  Circuit  Court  of  any  other 
County,  than  that  for  which  he  is  appointed. 

Writ  of  Error  to  the  County  Court  of  Sumter  County. 

Caldwell  sued  out  an  attachment  before  a  Justice  of  the  Peace 
of  Greene  County,  and  the  writ  was  made  returnable  to  the 
County  Court  of  Sumter  County.  On  its  return,  the  attach- 
ment was  quashed  by  the  County  Court,  on  the  ground  that  the 
Justice  i.ssuing  it  had  no  jurisdiction. 

This  is  now  assigned  as  error. 

Smith,  for  the  plaintiff  in  error,  argued  that  the  authority  is 
general  in  its  terms,  and  being  so  there  is  no  more  reason  to  re- 
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Strict  a  Justice  of  the  Peace  to  his  county,  than  there  is  to  re- 
strict a  Judge  of  the  County  or  Circuit  Court.     [Dig.  37,  §2.] 

Manning,  contra. 

GOLDTHWAITE,  J.— It  is  true,  the  statute  in  very  general 
terms  authorizes  any  Judge  of  tlie  Circuit  or  County  Courts,  or 
any  Justice  of  the  Peace,  to  issue  writs  of  attachment;  [Digest, 
37,  §2,]  but  we  think  these  powers  are  conferred  with  refer- 
ence to  the  extent  of  the  general  duties  of  these  officers,  and  that 
it  was  not  intended  to  enlarge  the  circle  of  their  jurisdiction. 
Ordinarily,  the  duties  of  a  Justice  of  the  Peace  are  to  be  exer- 
cised by  him  within  his  proper  county,  and  where  general 
terms  are  used  with  reference  to  new  duties  imposed  on  this 
grade  of  officers,  they  must  be  considered  as  confined  to  the 
county,  unless  a  more  extensive  jurisdiction  is  expressly  given. 

We  think  the  Justice  had  no  jurisdiction  to  issue  this  attach- 
ment, a,nd  therefore  the  judgment  is  affirmed. 
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ABATEMNT. 
« 

1.  When  partners  sue  on  a  note  payable  to  the  firm,  proof  of  flie  partnership  as 
alledg^d  cannot  be  required,  unless  it  is  denied  by  a  plea  in  abatement.  Bell 
V.  Crosby  ^  Co.    575. 

2.  A  plea  containing  matter  in  abatement  and  concluding  in  bar,  is  bad  as  a  plea 
in  abatement  and  may  be  taken  advantage  of  on  demurrer.  Banka  v.  Lewit. 
599. 

3.  A  plea  in  abatement  to  a  suit  commenced  by  attachment  because  of  a  defec- 
tive affidavit,  should  set  out  the  affidavit  on  oyer.    Ibid. 

See  Pleading,  23,  24. 

ACTION.  '' 

1.  To  recover  upon  a  decree  rendered  in  a  sister  State  in  favor  of  infant  wards, 
who  there  sued  by  their  guardian,  an  action  should  be  prosecuted  in  this  State 
in  the  name  of  the  wards  as  legal  plaintiffs,  and  not  by  the  guardian,  merely 
describing  himself  as  such  on  the  record.     Croft  v.  Topp.     238. 

S.  When  a  suit  is  commenced  in  the  name  of  a  person  without  his  consent,  and 
carried  on  for  the  beneht  of  anotbor  who  claims  an  interest,  the  plaintiff  on  the 
record  is  authorized  to  dismiss  the  suit  unless  indemnity  is  given  him  against 
the  costs  ;  but  the  erroneous  action  of  an  inferior  Court  in  allowing  such  a  plain' 
tiff  to  dismiss  his  suit  can  only  be  corrected  by  mandamus.  Brazier  v.  Tarter. 
569. 
3.  Where  a  note  is  made  by  an  association  of  individuals  as  a  banking  company 
and  it  is  made  payable  to  one  of  themselves,  or  bearer,  if  it  is  put  in  circulation 
without  any  indorsenual,  a  bona  fide  holder  may  institute  suit  in  the  name  of 
the  payee,  for  his  use,^;ainst  any  other  member  of  the  association.  Elliott, 
ute,  ^e.  V.  Montgomery.     600.  ^ 

See  Execution,  Writ  of,  3,  4. 

See  Bond,  2. 

ACTION— (?i7/  TAM. 
» 
'  1.  Nojudgment  can  be  rendered  in  an  action  brought  to  recover  a  penalty  by  a 

common  informer,  after  the  repeal  of  the  statute  giving  the  penalty,  unless  some 

special  provision  for  that  purpose  be  made  by  statute.     Pope  v.  Lewit.    487. 

2.  The  commencement  of  a  suit  for  the  penalty  does  not  give  a  vested  right  to  it^ 
but  will  entitle  the  party  so  suing  to  a  preference  over  one  suing  subsequently. 
Ibid. 
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ALIENS. 

1.  An  alien  may  take  land  by  the  act  of  the  parties,  as  by  purchase  or  devise,  and 
hold  until  office  found  ;  but  he  cannot  take  by  act'  of  law,  as  by  descent,  as  he 
has  no  inheritable  blood.  An  alien  cannot,  at  common  law,  be  heir  to  anyone, 
nor  can  be  transmit  inheritable  blood  to  another.  Smith  et  ah  v.  Zaner  et  als, 
99. 

AMENDMENT. 

1.  A  writ  issued  against  several,  which  was  returned  "  executed,"  as  to  all ;  after 
a  judgment  by  default  was  rendered,  the  sheriff  Twcro  motu  amended  his  return, 
so  as  to  make  it  appear  that  the  writ  was  executed  on  one  of  the  defendants,  and 
returned  non  est  inventus  as  to  the  others.  Held,  that  the  erasure  of  the  sheriff's 
amendment  by  the  Court  to  which  the  suit  was  brought,  was,  under  the  circum- 
stances, allowable.     Watkins  et  al  v.  Gayle,  use,  ^-c.     153. 

2.  A  sheriff  may  amend  his  return  to  a  writ  q(  fieri  facias  issued  at  the  suit  of  an 
indorsee  against  the  maker  of  a  promissory  note,  so  as  to  make  it  conform  to 
the  statute,  although  several  years  have  elapsed,  an  action  been  commenced 
against  the  indorser,  and  a  declaration  filed,  alledging  that  the  return  was  such 
as  it  is  made  by  the  amendment ;  and  the  amended  return  will  have  a  retrospec- 
tive relation,  and  be  evidence  for  the  plaintiff  on  the  trial  against  the  indorser. 
Woodward  v.  Harbin.    534. 

APPEALS  AND  CERTIORARI. 

1.  The  statute  requiring  the  appellant  from  the  judgment  of  a  Justice  of  the  Peace 
to  give  bond,  applies  as  well  to  the  plaintiff  as  to  the  defendant.  Quinn  et  al  o. 
Adair.     315. 

2.  An  appeal  bond  given  by  the  plaintiff,  conditioned  to  sustain  and  prosecute  the 
appeal,  will  not  sustain  a  judgment  against  the  securities  to  it,  the  words  to  pay 
and  satisfy  the  condemnation  of  the  Court,  being  required  by  the  statute  and 
omitted  from  the  condition.     Ibid. 

3.  It  is  competent  for  a  Justice  of  the  Peace  to  quash  an  execution  issued  by  him- 
self, ana  a  party  prejudiced  by  a  refusal  to  quash,  may  remove  the  proceeding 
into  a  higher  Court  by  certiorari.     Gillilcfrid,  use,  ^c.  v.  Ware  et  al.    414. 

ASSUMPSIT,  ACTION  OF. 

1.  Although  the  charter  of  a  Rail  Road  Company  authorizes  a  sale  of  the  stock  of 
a  subscriber  for  the  non-payment  of  calls  made  thereon,  yet  an  action  of  assump. 
sit  will  lie  upon  his  subscription,  which  is  a  promise  to  pay.  Carlisle  v.  The 
Cahawba  and  Marion  Rail  Road  Company.    70. 

2.  If  an  attorney  acknowledge  in  writing  that  he  has  ifltes  belonging  to  J.  S.,  to 
be  applied  to  the  payment  of  the  debts  of  a  firm,  of  which  J.  S.  was  a  member, 
he  is  liable  to  J.  S.  in  an  action  for  money  had  and  received,  for  such  part  of 
the  notes  as  may  have  been  collected,  and  not  appropriated  to  the  payment  of 
the  creditors  of  the  firm.     Mardis"  Adm'rs.  v.  Shackleford.    493. 

3.  Where  a  contract  was  entered  into  /or  the  performance  of  professional  services, 
the  value  of  which  was  to  be  ascertained  by  arbitration,  if  the  parties  could  not 
agree  J  if  the  party  for  whom  they  are  rendered  refuses  to  have  them  arbitrated, 
assumpsit  will  lie  for  a  quantum  meruit.  The  Bank  of  the  State  of  Alabama 
z.  Martin  ^  Huntington.    615. 

See  Contract,  16. 
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ATTACHMENT. 

1.  A  suit  commenced  by  nttachment  is  within  (lie  Inw  forbiddinti  proceu,  dec.  to 
be  served  on  Sunday.     Cotton  v.  Huey  cj-  Co.    56. 

2.  When  an  attachment  is  levied  on  Sutiday  its  service  cannot  be  abated  by  plea. 
The  proper  course  is  to  move  the  Court  to  set  aside  the  process  for  irregularity. 
Ibid. 

3.  A  debt  to  fall  due  in  future  for  services  to  be  afterwards  rendered  may  be  trans* 
ferred  by  assignment  before  the  services  are  rendered,  and  such  transfer,  \i  bona 
yi</^,  will  defeat  an  attachment  subsequently  sued  out   against  the  transferrer. 

Payne  t.  Hie  Mayor  and  Aldermen  of  Mobile.     333. 

4.  An  attachment  cannot  be  sued  out  where  (he  indebtedness  of  the  defendant 
depends  upon  a  contingency  which  mny  never  happen  :  aliter,  where  the  in- 
debtedness is  absolute,  (hough  the  day  of  payment  has  not  arrived.  Miller  et  al 
V  McMillan  et  al.    527. 

5.  Where  an  attachment  against  a  non.resident  debtor  was  continued  in  Court  for 
more  than  six  months  after  i(8  return,  it  cannot  be  objected  to  a  judg:ment  ran« 
dered  thereon,  that  publication  .)f  its  pendency  was  not  made.     Ibid. 

6.  The  8th  section  of  the  attachment  act  of  1837,  does  not  warrant  :he  suing  out 
of  an  ancillary  attachment  in  an  action  of  detinue.  This  process  is  authorized 
in  such  actio  18  only  as  can  be  commenced  by  original  attachment.  Ze  Baron 
V.  James.     687. 

7.  A  Justice  of  the  Peace  has  no  authority  under  the  attachment  laws  of  this  State, 
to  issue  an  attachment  returnable  into  the  County  or  Circui(  Court  of  any  other 
County,  than  that  for  which  he  is  appointed.     Caldwell  v.  Meador.    755. 

See  Covenant,  1. 
See  Pleadings  H,  12- 
See  Bond,  2. 
See  Mandamus,  1. 
See  Gamuhee,  8.    • 

ATTORNEY  A'f  LAW. 

1.  If  an  attorney  acknowledge  in  writing  that  he  has  notes  belonging  to  J.  S.,  to 
be  applied  to  the  payment  ofthe  del  ts  of  a  firm,  of  which  J.  S.  was  a  member, 
he  ia  liable  to  J.  S.  in  an  action  for  money  had  and  received,  for  such  part  of  the 
notes  as  may  have  been  collected,  and  not  appropriated  to  the  payment  of  the 
creditors  of  the  firm.     Mardit  Admire,  v.  Shackleford.     493. 

3.  Where  nn  Attorney,  by  u  formal  receipt,  or  mere  memoranda,  acknowledges 
that  notes  and  accoun(8  past  due  are  placed  in  his  hands,  the  presumption  is 
that  he  received  them  for  collection  ;  and  the  legal  effect  of  such  a  writing  iatn 
undertaking  that  he  will  use  due  diligence  for  that  purpose.     Ibid. 

3.  An  Attorney  at  Law,  in  whose  hands  notes,  &c.  arc  placed  for  collection,  will 
be  individually  liable  for  neglect,  or  for  money  had  and  received,  though  he  give 
notice  that  he  had  afterwards  associated  with  him  a  partner  in  the  practice  of 
his  profession,  who  collected  the  money,  unless  the  client  recognized  the  part* 
nership  in  the  transaction  of  his  business.     Ibid.     494. 

4.  An  Attorney  al  Law  is  only  liable  for  gross  negligence,  which  is  a  question  of 
fact;  and  the  proof  of  it  must  always  vary,  according  to  the  case  stated  in  the 
declaration.     Ibid. 

5.  The  receipts  of  an  Attorney  for  notes,  &.c.  for  collection,  do  not  in  themselve* 
prove  that  he  is  guilty  of  negligence  ;  but  if  the  receipt  is  of  an  old  date,  and  the 
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Attorney  was  infortncd  of  the  deb  or's  residtnce,  or  upon  due  inquiry  might 
have  been,  and  did  n.it  discharge  himself  from  his  engagement  to  collect  (lie 
debts,  in  the  absence  of  countervailing  proof,  negligence  may  be  inferred.     Ibid. 

6.  The  measure  of  damages  to  which  an  Attorney  is  liable  for  failing  to  perform 
his  undertaking  with  his  client,  is  the  loss  which  has  resulted  from  his  negli- 
gence.      Ibid.  > 

7.  Where  an  Attorney  gave  his  receipt  for  receipts  which  third  persons  had  given 
for  notes,  &c.,  the  inference  will  be  that  he  undertook  to  supervise  the  collection 
of  the  notes,  &c.,  to  make  settlements  wirh  the  persons  who  held  them  ;  and  if  h» 
neglected  to  perform  that  duty  so  that  injury  resulted,  he  will  be  chargeable. 
Ibid. 

8.  An  Attorney  who  collects  money  in  his  professional  character,  is  not  liable  to 
an  action  uuiil  after  demand  ;  but  where  he  has  agreed,  in  advance,  to  pay  over 
money  when  collected  to  the  creditors  of  his  client,  and  fails  to  do  so,  such  under- 
taking dispenses  with  a  formal  demand.     Ibid. 

9.  The  statute  of  limitations  in  favor  of  an  Attorney  who  is  charged  with  negli. 
gence  in  the  performance  of  a  professional  engagpitieni,  begins  »o  run  from  the 
time  he  became  liable  to  an  action,  although  the  damage  may  not  be  developed, 
or  become  definite,  until  sometime  afterwards.  And  an  Attorney  who  under- 
takes to  collect  notes  &,c.  by  suit,  must  sue  to  the  first  Court,  to  which,  wiih  rea. 
eonable  diligence,  suit  could  be  brought;  if  he  fails,  he  is  suable  immediately. 
Ibid. 

10.  Au  agreement  by  counsel  to  attend  to  the  litigated  business  of  a  Bank,  pending 
and  to  be  brought  before  the  Courts,  to  the  end  of  the  then  current  year,  does  not 
oblige  the  counsel  to  attend  to  such  as  are  undetermined  at  the  end  of  the  year. 
The  Bank  of  the  State  of  Alabama  v.  Martin  and  Huntington.     615. 

11.  The  act  of  1839,  in  prescribing  the  salary  of  :he  Attorneys  of  the  State  Bank 
and  its  branches,  applies  alone  to  the  regular  Attorney  in  the  different  Banks, 
who  is  elected  by  the  Directors,  and  does  not  inhibit  the  Banks  from  the  employ- 
ment of  such  other  professional  assistance  as  their  interest  may  require.    Ibid. 

ATTORNMENT.  ^ 

See  Mortgage,  12. 

BAILMENT. 

1.  When  a  slave  is  loaned  by  a  father  to  his  son,  the  mere  possession  of  the  slave, 
alihough  it  may  have  induced  a  credit  to  be  given  to  the  son,  will  not  subject  the 
slave  to  the  payment  of  his  debts.     Norris  v.  Bradford.    203. 

2.  Whenever  a  contest  arises  between  a  creditor  or  purchaser  of  a  bailee  and  one 
claiming  to  be  the  owner,  the  question  of  fraud  is  involved — and  when  property  is 
loaned  by  a  father  to  a  son,  for  an  indefinite  period,  and  for  no  specific  object,  it 
is  competent  for  a  jury  to  infer  either  that  a  gift  was  intended,  or  that  there  NVas  a 
fraudulent  intention  to  deceive  creditors.     Ibid. 

BANK. 

1.  Whfre  a  notice  was  given  by  a  Bank  that  a  motion  would  be  made  for  judg- 
ment against  four  persons,  and  a  judgment  was  taken  against  two  only,  and  this 
judgment  set  aside  and  the  cause  continued,  and  at  the  next  term  a  judgment 
was  taken  against  all  four,  without  any  other  notice,  the  judgment  against  all 
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was  erruneous,  because  there  was  no  evidence  that  a  motion  was  aubtnitted  at 
the  first  term  agaiimt  the  two  who  were  not  noticed  in  the  first  judgment.  Crait' 
ford  et  al  v.  The  Planters'  and  Merchants'  Bank.     313. 

2.  An  agreement  by  counsel  to  attend  to  the  litiga'ed  business  ofa  Bank,  pending 
and  to  be  brought  before  the  Courts,  to  the  end  of  the  ihen  current  year,  does  not 
oblige  the  counsel  to  attend  to  such  as  are  undeterniinrd  at  the  end  of  the  year. 
The  Bank  of  the  Stute  of  Alabama  v.  Martin  and  Huntington.     615. 

3.  The  act  of  1839,  in  prescribing  the  salary  of  the  Attorneys  of  the  State  Bank 
and  its  branches,  applies  alone  to  the  regular  Attorney  in  the  different  Banks, 
who  is  elected  by  the  Directors,  and  does  not  inhibit  the  Banks  from  the  employ- 
ment of  such  other  professional  assistance  as  their  interest  may  require.    Ibid. 

BASTARDY,  AND  PROCEEDINGS  IN. 

1.  If  the  proceedings  before  the  Justice  of  the  Peace  in  a  case  of  bastardy,  are  de- 
fective, the  defendant  should  move  the  County  Court  to  quash  them  before  be 
appears,  and  impliedly  admits  himself  to  be  regularly  in  Court.  Tramek  v. 
Davis.     328. 

2.  The  bond  given  for  the  appearance  of  one  charged  with  being  the  father  of  a 
bastard  child  should  be  made  puyable  to  the  Governor.     Ibid. 

3.  Semble — the  bond  entered  into  to  answer  to  a  charge  of  bastardy,  is  binding  up- 
on the  obligors  until  the  case  is  dispa<<cd  of,  though  it  may  be  continued  for  sev. 
cral  terms.  Be  this  as  it  may,  the  continuance  of  the  case  on  the  defendant's  af- 
fidavit will  keep  it  in  Court  as  to  him.     Ibid. 

4.  The  act  of  1811,  as  modified  by  the  act  of  1816,  only  requires  an  isaue  and  trial 
by  jury  to  asceitaia  the  paternity  of  a  bastard  child,  wherv  the  reputed  father 
demands  it.     Tbid. 

5.  The  appearance  of  the  reputed  father  is  not  indispensable  to  authorize  the  Court 
to  determine  the  question  of  filiation.     Ibid. 

6.  Under  our  statutes  it  need  not  appear  of  record,  that  it  was  shown  to  the  County 
Court  that  the  bastard  child  was  still  living.     Ibid. 

7.  Notwithstanding  the  remedy  provided  by  statute,  a  direction  in  the  judgment 
against  the  father  ofa  bastard  child,  that  an  execution  issue  thereon  for  each  de- 
fault in  the  payment  of  the  sums  adjudged  to  be  paid,  is  regular.  [Collies,  C. 
J.,  dissenting  on  this  point.]      Ibid. 

8.  The  mother  of  a  bastard  child  should  not  be  made  a  party  to  a  writ  of  error 
prosecuted  by  the  father,  but  the  Judg>  of  the  County  Court,  who  is  considered 
as  the  legal  plaintiff  in  the  judgment,  should  be  made  the  defendant.    Ibid. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

].  When  the  holder  of  negotiable  paper  to  which  there  exists  an  equitable  defence 
has  given  no  consideration  for  its  transfer,  but  it  is  held  merely  as  a  collateral 
security,  to  secure  a  debt  due  from  the  payee  of  the  paper,  it  is  open  to  the  saire 
defence  as  if  it  was  held  and  owned  by  the  payee.  Qvere,  as  to  how  the  case 
would  be  if  the  note  was  not  held  merely  as  collateral  security,  and  a  new  con- 
sideration was  given,  either  by  ihe  discharge  of  other  paper  or  of  other  parties. 

'     Cullum  V.  The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile.    22. 

3.  Where  the  maker  of  a  promissory  note,  not  negotiable  in  its  terms,  transfers  an 
account  upon  another  person  to  the  payee,  who  agrees  to  take  it  as  a  payment 
subject  to  the  sole  condition  thai  he  is  able  to  make  it  available,  and  he  then 
transfers  the  note  to  an  assignee,  who  sues  the  maker,  and  afiersuit  brought  the 
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payee  makes  the  accouni  available  to  himself,'  this  is  no  defence  to  the  suit  by 
the  assignee,  under  the  pleas  of  payment  and  set  off.     Chilton  v.  Comstock.   58. 

3.  A  protest  for  non-acceptance  of  a  bill  which  recited  that  on  a  day  before  the  ma- 
turity of  the  bill  it  was  received  by  the  notary,  presented,  protested,  &c.,  and  at 
the  close  recites,  "  This  done  and  protested  at  jMobile,  aforesaid  " — Held  suffi- 
cient as  to  the  time  of  presentment.     Lacy  v.  Holbrook,  Bowman  ^  Co      88. 

4.  The  taking  of  a  promissory  note  raises  the  presumption  that  a  settlement  is  thea 
made  of  all  outstanding  accounts  between  the  parties,  but  this  is  a  presumption 
which  may  be  rebutted  by  oiher  presumptions,  or  by  other  facts  and  circum- 
stances.    Maynard  ^  Co.  V.  Johnson.     116. 

5.  When  the  drawer  resides  in  the  vicinity  of  a  town  or  city,  a  letter  giving  notice 
of  non-payment  deposited  in  the  post  office,  and  directed  to  him  at  the  same  town 
or  city  where  the  letter  is  deposited,  is  sufficient  to  charge  him.  Carson  v.  The 
Bank  of  the  State  of  Alabama.     148. 

6.  The  negotiable  quality  of  a  promissory  note  is  destroyed  by  the  recovery  of  a 
judgment  against  its  maker.  And  no  right  of  action  against  an  indorser  can  be 
then  transferred  to  another  so  as  to  enable  him  to  maintain  an  action  in  his  own 
name.     Brown  v.  Foster.    282. 

7.  The  holder's  right  of  action  against  an  indor>er  will  exist  only  as  an  ordinary 
chose  in  action  after  the  recovery  of  a  judgment  against  the  maker  of  a  note — 
and  it  is  questionable  whether  an  equitable  interest  in  it  can  be  transferred  with- 
out an  assignment  of  the  judgment.     Ibid. 

8.  A  note  payable  to  "  The  President  and  Directors  of  the  Planters  and  Merchants 
Bank  of  Mobile,"  is,  in  its  legal  effect,  a  note  payable  to  the  corporation,  and 
may  be  sued  on  as  such.     Hazard  v.  The  Planters  and  Merchants  Bank   299. 

9.  Four  persons  constituting  a  firm  in  Tuscaloosa,  afterwards  established  a  new 
firm  composed  of  themselves  and  eleven  others,  which  was  located  under  differ, 
ent  names  in  Tuscaloosa,  Mobile  and  New  York.  The  old  firm,  before  its  dis- 
Bolution,  was  indebted  to  ihs  plaintiff,  and  to  discharge  this  debt  the  acting  part- 
ner of  the  house  at  Mobile,  and  who  had  been  one  of  the  old  firm,  drew  a  bill  on 
the  branch  at  New  York,  which  was  accepted  by  the  acting  partner  there,  who 
had  also  been  one  of  the  old  firm.  At  the  time  the  bill  was  drawn,  the  new  firm 
was  indebted  to  the  members  of  the  old  firm  in  a  large  amount  for  goods  sold,  and 
at  that  time  there  stood  also  on  the  cash  account  of  the  house  at  Mobile,  to  the  credit 
of  the  members  of  the  old  firm,  a  sum  sufficient  to  cover  the  amount  of  the  bill 
drawn  :  Held,  that  this  was  not  the  case  of  one  partner  giving  the  security  of  the 
firm  for  his  individual  debt,  but  that  it  was  likf  any  other  case  of  indebtedness 
on  the  part  of  a  firm,  which  any  member  of  it  could  discharge  by  a  payment  in 
money,  or  by  giving  a  security  in  its  name.  Hester,  Wilson,  White  ^  Co.  v. 
Lumpkin.     509. 

10.  Where  a  note  is  made  by  an  association  of  individuals  as  a  banking  company 
and  it  is  made  payable  to  one  of  themselves,  or  bearer,  if  it  is  put  in  circulation 
without  any  indorsement,  a  bona  fide  holder  may  institute  suit  in  the  name  of 
the  payee,  for  his  use,  against  any  other  member  of  the  association.  Elliott, 
use,  ^c.  V.  Montgomery.    600. 

11.  When  a  creditor  receives  a  note  from  his  debtor  with  other  persons  as  security, 
and  the  note  is  made  payable  to  a  Bank,  under  the  expectation  that  it  will  be 
discounted,  the  securities  are  not  discharged  by  the  refusal  of  the  Bank  to  dis- 
count it,  but  the  creditor  may  sue  in  the  name  of  the  Bank,  or  transfer  the  note 
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to  another,  wKd  may  in   like  manner  use  the  name  of  the  Bank  to  collect  the 
money.     The  Planters  and  Merchants  Bank,  use,  ^e.  v.  Blair  ^  Marrok.  613. 

See  Contract,  5,  6,  7. 

iSee  Partners  and  Partnership,  2. 

See  Pleading,  14. 

Sse  endorser  and  Indorsee,  I. 

BOND. 

1.  When  the  Judge  nf  the  County  Court  has  taken  the' bond  of  a  sheriff,  and  de> 
posited  it  in  the  Clerk's  office,  he  cannot  withdraw  the  same  and  alter  or  vacate 
it,  on  the  ground  that  it  was  not  euch  as  he  had  intended  to  approve.  This  be- 
ing the  case,  an  alteration  made  by  him,  though  in  a  material  part,  will  not  affect 
its  validity      Harris  et  al  v.  Bradford.     21.5. 

3.  The  dcft'iidnii!  in  an  aitacliiiieiii  may  liHve  his  action  on  the  attachment  bond, 
without  having  ai'certained  his  damages  by  a  direct  action  on  the  case  against 
the  plaintiff  in  the  attachment.     Herndon  v.  Forney,  et  al.     243. 

3.  The  condition  of  a  prison  bounds  bond  is  forfeited  if  the  prisoner,  at  the  expira* 
tion  of  sixty  days  ofler  the  execution  of  the  bond,  remains  without  the  walls  of 
of  the  prison,  he  not  having  taken  the  benefitof  the  act  for  the  relief  of  insolvent 
debtors.     McMichael  and  Shackleford  v.  liapelve  and  Purdy.     363. 

4.  E.  &.  W.  being  appointed  executors  of  S.  qualified  as  such,  and  entered  into 
the  following  bond :  "  Know  all  men  by  these  presents,  that  we,  Edward  B.  El- 
liott and  Thompson  Windham,  executors  of  John  Spencer,  Hardin  Perkins  and 
Enoch  Elliott,  as  sureties  for  said  Edward  B.  Elliott,  and  William  Glover  and 
John  Cummings  as  sureties  fur  Thompson  Windham,  are  held  and  firmly  bound 
unto  Hume  K.  Field,  Judge  of  the  County  Court  of  Tuscaloosa  county,  and  his 
successors  in  office,  in  the  penal  sum  of  thirty  thousand  dollars,  to  which  pay- 
ment well  and  truly  to  be  made,  we  and  each  of  us  do  bind  ourselves,  our  heirs, 
6lc.  firmly  by  these  presents.  Sealed  with  our  seals  and  dated  this  24th  Janu- 
ary,  1827. 

Now  the  condition  of  this  obligation  is  such,  that,  whereas,  the  sbove  boand 
Edward  B.  Elliott  and  Thompson  Wmdham,  have  been  duly  appointed  execu- 
tors of  the  last  will  and  testament  of  John  Spencer,  deceased — Now  if  the  said 
Edward  B.  Elliott  and  Thompson  Windham  shall  well  and  truly  perform  all  the 
duties  which  are  or  may  be  by  law  required  of  thi  m.  as  such  executors,  then 
the  above  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
Witness  our  bands  and  seals  the  date  above  written. 

E.  B.  Eluott,  [seal] 

Thomfson  Wimoham,    [seal.] 
H.  PsREiNS,  [seal.] 

Enoch  Elliott,  [seal.] 

W.  Y.  Glovbr,  [seal.] 

Thomas  Ci'mmi.nqs,  [seal.] 
Held— first,  that  as  it  was  clearly  the  intention  of  the  sureties  to  this  bond  not  to 
bind  themselves  jointly  for  both  executors,  but  severally  for  each,  the  bond  would 
operate  as  the  several  bond  of  each  executor,  with  his  sureties,  and  was  in  ef- 
fect the  same  as  if  separate  bonds  had  been  executed — second  that  there  was 
nothing  in  the  condition  to  contradict  this  intention,  or  to  show  that  it  was  in. 
tended  as  a  joint  bond— third,  the  mere  fact  that  the  bond  appears  on  iu  face  to 
have  been  executed  by  Thomas  Cummings  instead  of  John  Cummins,  will  not 


7fi4-  INDEX. 


BOND — CONTINUED. 

render  the  bond  void  as  fo  the  other  parties  who  executed  it.     Elliott  and  Per- 
kins V.  Mayfield  and  Wife.     417. 

5.  The  official  bond  of  a  sheriff  is  a  public  document,  which  may  be  proved  by  a 
copy,  certified  by  the  Clerk  of  the  County  Court,  in  whose  office  it  is  dirc'^ted  by 
law  to  be  deposited  ;  it  is  no  objection  to  the  authentication  that  the  attestation 
was  made  by  the  Clerk  through  liis  deputy,  who  certified  the  copy  under  his 
private  seal,  affirming  that  the  public  seal  was  lost  or  mislaid.  Godbold  et  al  v. 
The  Planters  and  Merchants  Bank  at  Mobile.     516. 

6.  A  bond  signed  in  blank  may  be  afterwards  filled  up  in  a  material  part  by  the 
express  authority  of  those  who  are  to  be  bound  by  it,  and  will  be  as  valid  as  if 
filled  up  before  it  was  executed — such  authority  may  be  by  parol.  An  authori- 
ty  to  fill  up  and  perfect  the  bond  is  an  authority  to  redeliver  it  also.  Gihbs  ^ 
Labuzan  v.  Frost  ^  Dickinson.    720. 

7.  An  authority  to  perfect  a  bond  by  filling  it  up,  given  by  parol,  may  be  revoked 
in  the  same  manner,  and  if  revoked  before  the  bond  is  perfected,  the  authority 
to  perfect  it,  is  at  an  end.     Ibid.     721. 

8.  A  blank  writ  of  error  bond  will  not  operate  as  a  supersedeas  to  the  execution. 
Ibid. 

iSee  Chancery,  1,  2,  3,  4,  26,  27. 
See  Summary  Proceedings,  1. 
See  Statutes,  6. 
See  Sureties,  3,  4. 
See  Evidence,  38. 
See  Power,  3. 

CHANCERY. 

1.  A  bond  given  to  obtain  an  injunction  in  obedience  to  the  fiat  of  the  Chancellor 
will  not  operate  as  a  supersedeas,  ox  hd^ye  the  force  and  effect  of  a  judgment  up- 
on a  dissolution  of  the  injunction,  if  it  describes  a  different  judgment  from  that 
sought  to  be  enjoined  by  the  bill.     Wigwell  v.  Munroe.     9. 

2.  A  bond  executed  to  obtain  an  injunction  of  a  judgment  affirmed  in  the  Supreme 
Court,  which  described  only  the  judgment  of  the  Court  below,  will  not  operate 
as  a  supersedeas,  or  have  the  effect  of  a  judgment  on  a  dissolution  of  the  injunc- 
tion.    Ibid. 

3.  A  bond  so  executed  as  to  enjoin  a  judgment  at  law,  has  the  force  and  effect  of  a 
judgment  upon  a  dissolution  of  the  injunction,  without  any  order  by  the  Chan- 
cellor to  that  effect.     Ibid. 

4.  The  statute  which  requires  the  Register  to  certify  to  the  law  court  the  fact  that 
an  injunction  has  been  dissolved,  is  mandatory  only,  and  the  failure  or  refusal  of 
the  Register  to  certify  the  fact,  will  not  prevent  the  plaintiff  at  law,  from  suing 
out  execution  on  the  injunction  bond.     Ibid. 

5.  When  a  purchaser  with  warranty  is  evicted  by  a  title  to  which  his  covenants 
extend,  and  the  vendor  is  insolvent,  equity  will  restrain  him  from  recovering  the 
purchase  money  to  the  extent  for  which  he  is  liable  to  the  purchaser  on  his  cove- 
nants of  warranty.  Cullum  v.  The  Branch  of  the  Bank  of  the  State  of  Alaba- 
ma at  Mobile.    21. 

6.  Fraud  committed  by  the  vendor  in  the  sale  of  land,  by  the  concealment  of  an  in- 
'    cumbrauce,  created  b^  mui-        by  means  of  which  the  purchaser  is  afterwards 

evicted,  is  reiievable  in  equity  by  restraining  the  collection  of  the  purchase  mo 
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ney  to  the  extent  ofthe  injury,  or  by  an  entire  resciosion  of  the  contract,  although 
the  incumbrance  is  of  record,  and  the  conveyance  is  with  warranty,  covering  in. 
cumbrances  generally.     Ibid. 

7.  There  are  casea  in  which  the  mere  concealment  of  an  incumbrance,  baa  been 
held  no  ground  to  rescind  the  contract,  when  the  incumbrance  is  removed  be- 
fore the  hearing,  but  these  cases  rest  upon  the  principle  that  no  injury  has  re- 
sulted to  the  purchaser.     Ibid. 

8.  B.  at  the  request  of  L.  indorsed  a  note  made  by  M.  &.  L.  as  partners,  which 
was  discounted  by  a  Bank ;  after  the  death  of  L.  his  administratrix  and  M. 
made  anew  note,  for  the  purpose  of  continuing  the  indebtedness,  which  was 
also  indorsed  by  6.  and  discounted  by  the  Bank.  This  last  note  being  unpoid, 
the  Bank  recovered  a  judgment  against  B.  on  his  indorsenieni,  which  he  satis- 
fied, and  filed  his  bill  to  charge  the  estate  of  M.  upon  the  allegation  that  L.  and 
the  administratrix  were  insolvent — Held,  1.  That  the  purchase  of  the  second 
note  by  the  Bank,  relieved  the  intestate's  estate  from  all  liability  to  pay  the  debt. 
2.  The  compluinant  was  not  entitled  to  the  relief  sought,  that  his  onlv  equitv,  so 
fur  as  the  intestate's  estate  was  concerned,  was  to  subject  the  interest  of  the  ad- 
minisiratrix  and  surviving  partner  therein,  (if  any,)  to  the  payment  ofthe  amount 
paid  OS  their  indorser.     Brown  v.  Lang  et  al.     50. 

9.  Semble — An  answer  denying  the  matter  charged  in  the  bill,  if  uncontradicted, 
is  conclusive  evidence  for  the  defendant ;  but  the  defendant  must  make  out  by 
proof  matters  stated  by  way  of  avoidance  of  the  statements  or  charges  of  the  bill. 
Branch  of  the  Bank  ofthe  State  of  Alabama  at  Iluatscille  v,  Marshall  et  aU. 
60. 

10.  An  affirmation  in  the  answer  need  not  be  proved,  if  responsive  to  the  stating  or 
charging  part  of  the  bill,  or  an  interrogatory  authorized  by  either  of  ihcm  ;  but  if 
the  bill  contains  nothing  more  than  the  stating  part,  with  a  pruyer  that  the  de- 
fendant may  answer,  the  complainanps  not  compelled  to  receive  the  defendant's 
oath  beyond  the  mere  denial  of  the  equity  ofthe  bill.     Ibid. 

11.  Positive  answers,  responsive  to  the  bill,  are  not  nutweii;hed  by  proof  of  facts 
which  are  not  irreconcilable  with  the  truth  of  the  answers,  and  the  fairness  of 
the  matters  they  state  :  and  the  more  especially  where  each  naiterial  fact  is  rela- 
ted only  by  a  single  witness.     Ibid. 

12.  It  is  no  bar  or  defence  to  a  bill,  for  an  account  and  settlement  of  a  partnership, 
that  the  defendant  has  been  injured  by  the  failurn  of  complainant  to  perform  hid 
stipulations  contained  in  the  articles  of  copartnership.  The  defendant,  in  such  a 
case,  has  his  remedy  by  action  at  law  on  the  articles.  The  practice  in  Courts 
of  equity  is  to  consider  all  stipulations  in  the  articles,  when  not  acted  on  by  the 
parties,  as  if  they  were  entirely  omitted.     Boyd  v.  Mynatt.     79. 

13.  Where  a  partnership  for  the  purchase  and  sale  of  lands  existed  between  H.  and 
four  other  persons  ofthe  first  part,  M.  of  the  second  part,  and  D.  ofthe  third  part, 
upon  a  bill  filed  by  H.  in  his  own  name  against  M.  and  D.  for  a  settlement  of  the 
partnership  accounts,  alledging  that  he  had  purchased  the  interest  of  his  associ- 
ates, and  making  them  defendants  to  the  bill,  M .  and  D.  having  dented  all  know, 
ledge  of  this  purchase  and  requiring  proof  of  the  fact — Held,  that  the  answer  of 
the  associates  of  H.  could  not  be  read  iff  evidence  against  M.  and  D.  to  prove  the 
right  of  H.  to  sue  in  his  own  name.     Moore  et  aU  v.  Hubbard  tt  aU.     167. 

14.  A  final  decree,  confirming  the  report  of  the  Master  asceriaiiii.ig  the  amount  dae 
and  awarding  execution  thereon  is  sulFiiciently  certain.     Ibid. 
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15.  A  bill  of  interpleader  lies  oniy  where  two  or  more  peisons  claim  the  same  debt 
or  duty  from  the  complainant,  by  different  or  separate  interests.  Hayeg,  Ex'rx. 
V.  Johnson  et  al.     267. 

16.  The  bill  alledged  that  the  testator  of  complainant  executed  two  notes  to  J.  C. 
with  J.  as  surely — that  the  testator  was  afterwards  garnisheed  by  0  &  B.  to 
answer  whether  he  was  not  indebted  to  P.  C;  that  after  his  death,  a  jury,  upon 
an  issue  made  upon  complainant's  answer,  found  that  the  testator  was  so  indebt. 
ed,  and  judgment  was  rendered  agaiast  her,  in  favor  of  O.  &  B.  on  the  garuish. 
nient;  that  J.  C.  instituted  a  suit  against  J.  as  the  surety  of  the  testator,  and  re- 
covered a  judgment  aga'nst  him,  which  he  discharged,  and  moved  against  the 
complainant  for  a  judgment  for  the  amount  so  paid  as  surety  of  the  testator — 
Held,  that  this  was  not  the  case  of  two  persons  claiming  the  same  debt,  and  that 
a  bill  of  interpleader  would  not  lie.     Ibid. 

17.  The  sheriff  having  an  execution  against  G.  entered  thereon  a  fictitious  levy  of 
a  8lave,  as  the  property  of  G.  when,  in  fact,  there  was  no  such  slave  in  existence, 
and  took  from  G.  a  forthcoming  bond,  with  F.  &  B.  as  his  sureties  for  the  deliv- 
ery of  the  slave  at  a  stipulated  time.  The  bond  being  returned  forfeited,  and 
execution  having  issued  thereon  against  the  principal  and  sureties — Held,  that 
the  sureties  could  not  be  relieved  in  Chancery  because  the  levy  was  fictitious. 
Mead  et  als  v.  Figk  ^  Blue.     279. 

18.  A  second  morgagee  may  pay  the  amount  due  on  the  first  mortgage,  when  it  is 
susceptible  of  ascertainment,  without  an  account  between  the  parties,  and  file 
his  bill  for  the  sale  of  the  mortgaged  premises;  when  the  decree  will  be  for  the 
sale  of  the  premises  to  pay  his  debt  and  the  redemption  money  paid  by  him — 
or,  if  no  obstacle  exists  to  an  account  between  the  mortgagor  and  first  mortgagee 
he  may  file  his  bill  for  foreclosure,  making  all  persons  in  interest  parties,  and  ob* 
tain  a  decree  for  a  sale  under  both  mortgages.  Cullum  et  al  o.  Erwin,  Adm'r. 
452. 

19.  In  such  a  case,  if  a  dispute  should  exist  between  different  defendants  as  to  their 
respective  rights  to  the  avails  of  the  mortgage,  the  Court  could  not  settle  the  con- 
troversy between  them  upon  their  answers  to  the  bill,  but  it  would  be  necessary 
that  a  cross  bill  should  be  filed  by  them,  or  some  of  them,  putting  the  matter  in 
dispute  in  issue.     Ibid. 

20.  A  defendant  cannot  in  his  answer,  pray  any  thing  but  to  be  dismissed  the  Court ; 
if  he  has  any  relief  to  pray,  or  discovery  to  seek,  he  must  do  so  by  a  bill  of  his 
own.     Ibid. 

21.  The  defendant  having  answered  the  bill,  but  no  testimony  being  taken,  the 
parties  agreed  in  writing,  that  the  complainants  were  heirs,  as  they  described 
themselves,  and  to  submit  the  cause  to  the  Chancellor  at  the  approaching  term 
of  the  Court — Held,  that  this  was  a  hearing  on  bill  and  answer  by  consent,  and 
the  answer  under  the  rule  of  practice  was  to  be  taken  as  true  in  all  respects. 
White's  Heirs  v.  The  President  ^c.  of  the  Florence  Bridge  Co.     464. 

22.  A  subsequent  incumbrancer  is  not  bound  to  pay  off  prior  liens,  tu entitle  him  to 
sell  the  property  to  pay  his  debt;  but  it  is  competent  for  him  to  go  into  Chance- 
ry to  coerce  a  sale,  and  after  the  payment  of  such  liens,  obtain  whatever  balancB 
may  remain.     Chambers  etal  v.  Mauldinet  al.     477. 

23.  It  is  competent  for  a  Court  of  Equity,  under  some  circumrtances,  to  remove  one 
trustee  and  appoint  another  in  his  stead.     Ibid. 

24.  A  Court  of  Equity  will  not  interfere  between  the  parties  to  a  contract,  though  it 
be  executor)',  where  no  fraud  has  intervened,  but  will  leave  them  to  seek  the  re. 
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dress  (heir  contract  provides  for,  unless  there  be  some  special  ground  of  equila< 
ble  interposition — as  where  in  a  sale  of  land  the  covenants  are  independent,  and 
the  vendor  cannot  make  the  title  and  is  insolvent.  Long  ^  Long  v.  Brown  et 
al.  6i-2. 
So.  An  allegation  that  the  complainant  has  reason  to  fear,  and  does  fear,  that  the 
defendant  cannot  make  title,  and  will  be  unable  to  respond  in  damages,  is  too 
vague,  loose,  and  uncertain  to  be  the  basis  of  any  action  in  a  Court  of  Chancery. 
Ibid. 

26.  It  is  no  ground  for  granting  or  continuing  an  injunction  to  a  judgment  at  law 
that  there  is  a  mistake  in  the  description  of  lands  in  a  bond  for  title,  without  also 
showing  that  the  other  party,  on  application,  refuses  to  correct  the  mistake. 
Ibid. 

27.  In  such  a  case,  the  correction  can  be  made  by  *he  adult  parties,  though  infants 
have  an  interest  in  the  title  bond.     Ibid. 

28.  An  injunction  may  be  dissolved  on  the  answer  of  one  defendant,  if  be  alone  u" 
charged  with  knowledge  of  the  facts.     Ibid.  • 

29.  The  omission  of  an  administrator  to  bring  forward  at  the  settlement  of  thees. 
tate,  charges  against  it  which  he  might  have  preferred,  will  not  authorize  the 
surety  to  have  a  re-settlement  of  the  estate  in  Chancery,  although  the  adminis. 
trator  may  be  insolvent.      WHliamton  v  Howell  et  al.     693. 

30.  When  a  sum  of  money  is  paid  in  part  performance  of  a  verbal  contract,  for  the 
purchase  of  land,  and  the  purchaser  tiles  a  bill  for  specific  performance  and  gen. 
eral  relief,  the  vendor,  if  be  relies  on  the  statute  of  frauds  as  a  bar  to  the  per- 
formance of  the  contract,  will  be  decreed  to  repay  the  sum  received,  with  inter* 
est,  although  by  the  void  contract  it  was  to  be  forfeited  unless  other  payments 
were  made  at  other  periods.  When  the  defendant  elects  to  consider  such  a 
contract  as  void,  it  is  so  in  all  its  parts,  and  the  vendor  has  no  equity  under  such 
circumstances  as  will  authorize  an  account  to  be  taken  of  his  losses,  by  reasoa 
of  keeping  the  premises,  contracted  to  be  sold,  unoccupied  during  the  time  he 
waited  for  the  complainant  to  perform  the  contract,  nor  to  have  the  same  deduct* 
ed  trom  the  sum  received  from  the  purchaser.     Mialhi  v.  Lassabe.    712. 

31.  Where  a  suit  was  pending  for  the  foreclosure  of  a  mortgage  and  a  sale  of  the 
premises,  the  solicitor  of  the  complamants,  with  their  approbation,  received  of  a 
friend  nf  the  mortgagor  a  part  of  the  debt  intended  to  be  secured,  agreemg  that 
he  should  pro  tanto  have  a  lien  on  the  mortgaged  property — Held,  that  the  ar. 
rangement  made  the  friend  thus  advancing  money,  an  assignee  in  equity,  to  the 
extent  of  the  sum  advanced  ;  that  the  mortgajor,  or  a  junior  incumbrancer,  upon 
taking  an  account,  could  not  avail  themselves  of  it  as  a  partial  eztinquishment 
of  the  debt ;  and  further,  that  the  friend  was  not  a  necessary  party  to  the  bill. 
McMillan  et  al  o.  Gordon  if-  Stoddard.     716. 

32.  When  it  is  necessary  for  a  party  to  a  bonH,  which,  by  statute,  has  the  force  and 
efTect  of  a  judgment,  to  resort  to  a  Court  of  Chancery  for  relief  against  the  bond, 
on  the  ground  that  it  is  not  binding  on  him,  the  question  will  be  considered  in 
Chancery,  as  if  it  had  arisen  at  law,  upon  the  appropriate  pleas.  In  such  a  case. 
Chancery  is  the  appropriate  forum  to  obtain  relief.  Gibbg  <f  Labuxan  v.  Frott 
i^  Dickinton.     721. 

33.  A  denial  of  the  facts  »f  the  bill,  by  a  party  who  is  not  charged  with  knowledge 
of  them,  and  who  in  fact  has  not  knowledge  of  them,  will  not  cast  on  the  coin« 
plainant  the  necessity  of  establishing  their  truth  by  two  witnesses.     Ibid, 
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34.  Where  a  judgment  at  law  is  enjoined,  upon  the  complainant  executing  a  bond 
with  surety,  the  injunction  suspends  the  lien  of  the  judgment  Manaony  ^Hur- 
telv.The  United  States  Bank  and  its  Assignees.     735. 

35.  An  order  appointing  a  receiver  in  a  case  in  Chancery,  and  directing  an  attach- 
ment to  issue  against  certain  tenants,  in  possession  of  a  part  of  the  property  in 
question,  unless  they  attorned  to  the  receiver  within  a  prescribed  time,  is  not 
such  a  final  order  or  decree  as  can  be  reviewed  on  writ  of  error,  while  the  cause 
is  pending  in  the  Court  of  Chancery.     Jbid. 

See  Vendor  and  Vendee,  6,7,8. 
See  Husband  and  Wife,  1. 
See  Evidence,  12. 
See  Trust  and  Trustee,  3. 
See  Public  Lands,  3. 

CONSIDERATION.  ^ 

See  Contract,  2,  11,  13. 

iSee  Vendor  and  Vendee,  2. 

See  Deed  and  Registration  of,  3,  4. 

CONSTITUTIONAL  LAW. 

1.  The  constitutional  provision  which  authorizes  one  charged  with  a  crime,  to  be 
heard  by  himself  or  counsel,  does  not  confer  the  right  to  make  a  statement  of 
facts,  independent  of,  and  not  warranted  by,  the  evidence.     The  State  v.  Mc- 
Call.     643. 
See  Statutes,  6. 

CONSTRUCTION. 

See  Practice  at  Law,  14. 
iSee  Bond,  4. 

CONTRACT. 

1.  The  right  of  a  purchaser  of  land  to  have  a  good  title,  is  a  right  not  growing  out 
of  the  agreement  of  the  panics,  but  which  is  given  by  law.  Cullumv.  The 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile.     21. 

2.  This  right  exists  utiti!  the  contract  of  the  parties  is  determined  by  its  execution 
on  the  pari  of  the  vendor,  and  when  the  conveyance  has  been  executed  by  all 
the  necessary  parties,  then  the  rule  of  caveat  emptor  applies  with  its  utmost 
rigor.  If  the  purchaser  is  afterwards  evicted  by  a  title  to  which  his  covenants 
do  not  extend,  he  is  without  relief,  either  in  law  or  equity.     Ibid. 

S.  When  the  holder  of  negotiable  paper  to  which  there  exists  an  equitable  de> 
fence,  has  given  no  consideration  for  its  transfer,  but  it  is  held  merely  as  a  col* 
lateral  security,  to  secure  a  debt  due  from  the  payee  of  the  paper,  it  is  open  to 
the  same  defence  as  it  it  was  held  and  owned  by  the  payee.  Quere,  as  to  how 
the  case  would  be  if  the  note  was  not  held  merely  as  collateral  security,  and  a 
new  consideration  was  given  either  by  the  discharge  of  other  paper  or  of  other 
parties.     Ibid. 

4.  A  contract  in  writing,  to  deliver  an  article  at  a  particular  place,  maybe  modified 
by  a  subsequent  verbal  contract,  appointing  a  different  mode  of  delivery.  Lang' 
fot  d  V.  Cummings  ^  Cooper.    46. 
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5.  Tbe  terms  "  funds  current  in  the  ciiy  of  2iew  Yurk,"  mean  gold  or  silver,  9r 
pumothing  equivalent  and  convertible  into  tiio  preciuiu  iuciu!.'>.  Laey  «.  Hoi. 
brook.  Bowman  4*  Co.     83. 

6.  A  writing  with  a  scroll  in  which  is  written  the  word  "seal,"  at  the  end  of  the 
name  of  the  porty  signing  it,  is  not  a  sealed  instrument;  unlcsi«  it  appears  from 
its  body  that  the  parties  intended  to  giv«  to  it  that  character.  Carter  a.id  Cat' 
ier  V.  Penn.     140. 

7.  A  promissory  note  to  pay  a  sum  in  "  current  money  of  the  State  of  Alabama," 
is,  in  lej^al  effect,  nn  undertakini^  to  pay  in  gold  or  silver  coin.     Ibid. 

8.  An  Bgreenient  by  D.  with  W.  a  contractor  for  carrying  the  mail,  to  carry  tbe 
United  States  express  mail,  on  a  section  of  ten  miles,  twice  in  twenty-four  boura, 
for  twelve  months,  for  seven  hundred  dollars,  to  be  paid  quarterly,  on  the  per. 
formance  of  the  service,  and  to  be  accountable  for  any  "  miss  mail,"  the  caus« 
of  which  occurred  on  that  part  of  the  route,  is  a  dependant  covenant.  Dacit  •. 
Wnde.     208. 

9.  Tlie  stipulation  on  the  part  5f  D.  to  be  responsible  for  the  injury  arising  from 
his  failure  to  deliver  the  mail  in  time,  was  merely  an  agreement  to  set  off  tb« 
damage  resuliinii;  from  such  omission  against  his  compensation.     Ibid. 

10.  The  parties  did  not  contemplate  by  that  stipulation  any  failures  but  those  acci- 
dental or  capual  ones  which  might  arise  under  good  management.  If,  therefore, 
such  omissions  were  frequen',  there  would  be  n  failure  on  the  part  of  D.  to  per- 
form his  contract,  and  W.  might  annul  the  contract  and  resume  tbe  performanca 
himself.     Ibid, 

11.  When  a  written  agreement  between  the  plaintiff  and  defendant  shows  that  the 
notes  sued  for  were  given  for  tbe  price  of  an  undivided  moiety  of  a  tract  of  land 
and  a  saw-mill,  and  which  also  contains  an  agreement  that  a  co-partnership 
shall  exist  in  jhe  saw-mill,  the  breach  of  the  contract  with  respect  to  the  co-part- 
nership, is  no  defence  to  the  suit  for  the  price  of  tbe  land,  because  the  agreement 
for  the  partnership  forms  no  part  ofthe  consideration  of  the  notes.  Burden  9. 
Cleaveland.     225. 

12.  When  M.  in  consideration  of  effects  placed  in  his  hands  by  G.  promises  J.  to 
:(    pay  him  a  debt  which  G.  owes  him,  and  by  repeated  promises  induces  him  to 

delay  its  collection  for  several  years,  having  had  ample  time  to  ascertain  the  suf- 
ficiency of  the  fund  in  his  hands,  ho  will  not  afterwards  be  permitted  to  resist  a 
recovery  on  tbe  ground  of  the  failure  of  the  fund  which  was  %he  consideratioa 
of  the  promise.     McKeuzie  v.  Jackaon.     230. 

13.  If  one  man  comract  with  another  to  serve  him  as  an  overseer  for  a  year,  and 
dies  before  the  expiration  of  that  time,  his  estate  shall  not  be  hable  to  respond  in 
damages  for  a  faijure  to  tecve  for  the  stipulated  period.  Gichan  o.  Dailey't 
Adrn'TX'    336. 

14.  Where  one  inan  agrees  to  serve  another  as  an  overseer  for  a  year,  and  in  con- 
sideration that  he  will  do  so,  the  employer  undt  rtakes  to  pay  a  sum  in  numero, 
the  performance  of  the  entire  service  is  a  condition  precedcn:  to  the  right  to  re- 
cover wages ;  and  if  the  overseer  die  during  the  year,  his  personal  represenlatir* 
cannot  recover  a /wo  rata  compensation  for  the  period  he  served.     Ibid. 

15.  Whrre  B.  contraots  with  K.to  build  a  house  for  such  a  price  as  was  customary, 
and  proceeded  with  the  work,  and  afterwards  K.  left  the  State,  whereupon  P. 
promised  verbally  to  pay  B.  according  to  tbe  contract  if  be  would  go  on  and 
finish  the  work ;  this  promise  is  collateral,  and  cannot  be  enforced  under  the 

97 
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statute  of  frauds.     Quere,  as  to  how  the  law  would  be  if  the  contract  between  B. 
and  K.  was  repudiated  before  the  promise  by  P.     Pucket  v.  Bates,     390. 

16.  Where  .'professional  gentlemen  agree  with  their  client,  that  aa  it  could  not  be 
known  what  business  they  would  be  required  to  perform,  tliey-would  receive  for 
their  services  what  any  gentleman  of  the  bar  would  consider  reasonable,  this  is 
an  agreement  to  arbitrate,  and  will  not  bar  an  action.  The  Rank  of  the  State 
of  Alabama  V.  Mai  tin  ^Huntington.     615. 

17.  An  agreement  by  counsel  to  attend  to  the  litigated  business  of  a  Bank,  pending 
and  to  be  brought  before  the  Courts,  to  the  end  of  the  then  current  year,  does 
not  oblige  the  counsel  to  attend  to  such  as  are  undetermined  at  the  end  of  the 
year.     Ibid. 

18.  Upon  a  refusal  to  execute  the  collateral  engagement,  the  principal  contract 
might  be  rescinded,  by  putting,  or  offering  to  pi:,  ihe  party  in  statu  quo;  or  it 
might  be  the  foundation  of  an  action  for  damages  for  its  breach.  McNair  and 
wife  V.  Cooper.     660. 

See  Sale  of  Chattels,  I,  2,  3. 

CORPORATIONS. 

1.  Although  the  charter  of  a  Rail  Rqad  Company  authorizes  a  sale  of  the  stock  of 
a  subscriber  for  the  non-payment  of  calls  made  thereon,  yet  an  action  of  assum^. 
sit  will  lie  upon  his  subscription,  which  is  a  prom  se  lo  pay.  Carlisle  v.  The 
Cahawba  and  Marion  Rail  Road  Company.    70. 

2.  Where  a  legislative  act  does  not^er  se  confer  corporate  powers,  but  contem- 
plates  some  act  to  be  done  by  the  company,  as  the  election  of  officers,  &c.,  the 
act  required  must  be  done,  to  entitle  the  corporation  to  maintain  an  action 
against  a  subscriber  for  stockr— the  subscription  being  made  prior  to  the  time  of 
the  organization  for  which  the  charter  provided.     Ibid. 

3.  Where  a  promissory  note  was  subscribed  thus,  "A.  A.  M.  President  W.  &  Coosa 
R.  R,  Company,"  the  maker  when  sued  may,  under  the  general  issue,  or  a  plea 
stating  the  facts  specially,  defend  himself  against  an  action  charging  him  per- 
sonally,  by  proving  that  the  note  was  made  for  and  on  account  of  the  corpora* 
tion  designated,  in  virtue  of  an  authority  for  thit  p  rpose.  and  so  accepted  by 
the  payee.  But  a  plea  under  which  such  a  defence  is  intended  to  be  made,  must 
be  verified  by  oath,  according  to  the  statute  of  this  State.  Mc  Whorter,  v.  Lew. 
is,  use,  ^c.     198. 

4.  Where  an  act  of  the  Legislature  authorized  the  building  of  a  bridge  by  means  of 
stock  to  be  subscribed,  and  after  stock  to  a  certain  amount  Vas  subscribed,  au- 
thorized  the  proprietors  of  a  Ferry  at  the  same  place  to  subscribe  their  interest  in 
the  ferry  and  landings  at  an  amount  designated  ;  if  the  owner  of  an  interest  in 
the  ferry,  &c.,  refuse  to  subscribe  it,  after  the  rcruisite  amount  of  stock  was  ta- 
ken, and  the  bridge  is  afterwards  erected,  his  heirs  cannot  come  in  as  stock 
holders,  but  will  be  concluded  by  the  refusal  of  their  ancestor.  White's  Heirs 
V.  The  President  ^c.  of  the  Florence  Bridge  Co.     464. 

5.  A  company  was  incorporated  with  a  capital  of  one  million  of  dollars,  to  be  paid 
in,  in  cash,  and  such  other  money  as  it  might  receive  in  trust,  one  half  of  which 
capital  of  one  million,  it  was  required  to  invest  in  bonds  or  notes  secured  by  mort. 
gage  on  land  within  the  State  of  Alabama,  and  the  remaining  half  of  the  capiiaj 
stock,  together  with  the  premiums  and  profits  received  by  the  company  and  the 
monies  received  in  trust,  might,  in  the  discretion  of  tbe  company,  be  invested  in 
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stocks — loaned  to  any  city,  county,  or  company — or  be  invested  ia  such  real  or 
personal  securities,  as  it  might  deem  proper — Held,  that  the  company  could 
not  lend  its  credit,  by  makin^r  bonds  to  fdli  due  ia  future,  and  exchange  such 
bonds  Tor  the  bonds  ofan  individual  for  the  same  amount;  and  ihat  the  bond  so 
taken  was  void.      Smith  v.  The  Jlabama  Life  Insurance  and  Trust  Co,     558. 

6.  Where  the  charter  of  a  corporaiion  authorized  to  lend  money,  enacts  that  c  ri  - 
fioates  of  stuck  shall  be  assignable  on  the  books  of  the  corporation,  under  such 
regulations  as  (he  Board  of  Trustees  shall  establish,  it  is  competent  for  the  trns. 
tees  to  declare  by  a  by-law,  that  "  No  stockholder  shall  be  permitted  to  transfer 
his  stock  of  the  Company  while  he  is  in  default."  Cunningham  v.  The  Alaba- 
ma Life  Insurance  and  Trust  Company.     652. 

7.  An  indebtedness  by  note  comes  within  the  prohibition  of  a  general  by-I- w, 
which  declares  that:stock  shall  not  be  transferred  so  long  as  tke  bolder  is  iodebt> 
«d  to  the  Company.     Ibid. 

8.  Stock  owned  by  ai  individual  in  an  incorporated  company,  cannot  be  subjected 
to  the  payment  of  his  debts  by  garnisheing  the  corporation.  Planters  and  Mer- 
chants B  ink  v.  Leavens.     753. 

9.  A  corporation  can  answer  process  of  garnishment  only  under  its  common  aeal. 
Ibid. 

COURT,  CHARGE  OF. 

L  When  the  record  shows  good  and  bad  pleas,  upon  all  of  which  issues  arc  join, 
ed  to  the  couuiry,  and  evidence  is  offered  whijh  supports  the  bad  pleas  only,  it 
is  no  error  for  the  Court  to  refui-e  to  instruct  (he  jury  that  the  defendant  is  enti. 
tied  to  a  verdict.  The  proper  course  in  such  a.  case  is  for  tha  defendant  to  re- 
quest (he  Court  to  charge  (hat  a  verdict  ought  to  be  returned  for  him  on  the  plea 

,  proved.  Cullum  v.  The  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mo- 
bile.     22. 

S.  I'he  statement  of  the  evidence  shows,  that  a  custom  upon  a  particular  river 
was  proved,  and  (he  Court  refused  to  charge  (ha(  usage  by  one  boat  would  not 
coosii(ute  a  cus(on).  The  refusal  is  proper,  ^ecause  no  foundation  for  the  charge 
appears  from  (he  evidetu-e      Longford  v.  Cummings  ^  Cooper.     46. 

3,  Two  con(rac(s  in  evidence  before  (ho  jury,  and  a  charge  is  requested  on  one  as. 
p«ci  of  (he  case,  and  givun  wi(h  the  explanation  that  the  question  is  not  involved, 

1   and  direciing  the  attention  cf  >he  jury  (o  (he  o(her  question,  is  not  error.     Ibid. 

^  It  ia  the  duty  uftf  Court,  when  a  proper  charge  is  requested,  to  respond  directly 
to  the  charue  nsked  fur,  and  (he  refusal  to  give  an  appropriate  chargr;  cannot  be 

,  justified  by  afterwards  givtng  one  less  extensive,  but  equally  free  from  error. 
Maynard  ^  Co.  V*  Johnson.     116. 

5.  When  a  cause  is  submitted  (o  a  jury  on  two  counts  of  a  declaration,  one  of 
of  which  is  bad  and  the  other  good,  and  the  evidence  susiains  (he  bad  count  only, 
it  is  not  «rror  to  refuse  to  charge  that  the  plaintiff  is  entitled  to  recover  generally. 
If  the  plaintifT  wishes  a  verdict  on  such  evidence,  he  must  request  (he  Cocrt  to 
charge  (he  jury  (ha(  he  is  entitled  to  a  verdict  on  that  count  only  to  which  his 
evidence  applies ;  (he  evidence  showing  no  legal  caus«  ot  action.  Upson  v.  Aus- 
tin.    12 1. 

6.  When  charges  are  requested  and  refused  by  the  Court,  and  no  evidence  ia  sta- 
in the  bill  of  exceptions,  connecting  the  charges  with  (be  caee,  ibey  will  be 
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deemed  abstract,  and  their  e»rrectnt«a  will  not  be  reviewed.     HoUinger  v. 
Smith.     367. 

ike  Evidence,  26. 

S«e  Practice  at  Lmw,  2T.  • 

COURT,  SUPREME. 

See  Practite  at  Law,  16. 
CRIMINAL  CASES,  AND  PROCEEDINGS  IN. 

1.  The  expiration  of  th«  term  of  a  Court  operates,  ipso  facto,  to  discharge  a  jury 
who  are  deliberating  upon  the  case  of  one  indicted  for  a  capital  oifeace,  and  the 
reciial  of  the  facts  on  ,he  record  cannot  prevent  a  second  trial ;  nor  will  errors  of 
law  in  empannelJing  the  first  jury,  entitle  the  ^prisoner  to  a  discharge  from  the 
prosecuiion.     Lore  v.  The  State.     173. 

5.  Where,  after  the  commission  oi  a  crime,  the, law  in  respect  to  grand  and  petit 
jurors  is  modified  by  the  legislature,  and  the  State  and  accused  are  each  entitled 
to  a  greater  number  of  challenges,  ths  trial  will  be  had  according  to  the  new 
law.     Ibid. 

3.  A  Court  organized  under  the  act  of  1832,  "to  provide  for  the  speedy  trial  of 
slaves  and  free  persons  of  color,"  ceases  to  possess  the  power  to  proceed  further 
in  the  case  submitted  to  it  after  it  has  tried  the  accused  and  pronounced  the 
judgment  of  acquittal  or  condemdation;  consequently  if  its  judgment  is  errone- 
ous, and  reversed  by  a  higher  Court,  the  case  should  nut  be  remanded,  but  if 
ftirthcr  proceedings  are  proper,  it  should  be  tried  de  novo.  The  Stutev.Abratn. 
27-J. 

4.  When  one  of  the  Justices  of  the  Peace  composing  a  Court,  organized  under  the 
act  of  1832,  for  tlie  trial  of  slaves,  withdraws  from  the  Bench  after  the  trial  is 
entered  upon,  and  bis  place  is  supplied  by  another,  and  for  that  cause  a  judgment 
of  condemnation  is  reversed,  the  prisoner  cannot  be  said  to  have  been  in  jeopar- 
dy, and  he  may  be  tried  again  ;  anji  this  although  the  judgment  of  reversal  does 
not  award  a  venire  facias  de  novo.     Ibid. 

(.  The  act  of  \^'-i'-i,  in  providing  a  tribunal  for  the  trial  of  slaves,  &c.  does  not  ex- 
clude the  jurisdiction  of  the  Circuit  Court  in  such  cases,  which  is  conferred  by 
the  constitution  itself.     Ibid. 

I.  Where  several  persons  are  indicted  and  found  guilty  of  a  conspiracy,  a'motion 
in  arrest  of  judgment  will  be  entertained  at  the  instance  of  any  one  or  more  of 
them,  although  the  others  are  not  in  Court,  and  may  have  tfttually  escaped  from 
custody.     TJie  State  v.  Cotington  et  al.    603. 

7.  The  breaking  open  the  shutters  of  a  window,  and  protruding  the  hand  within 
them,  is  not  such  an  entry  as  will  constitute  the  crime  of  buVglary,  if  the  sash  re- 
main down,  and  the  glass  is  not  broken,  so  as  to  permit  a  violation  of  the  se> 
curity  of  the  house.     The  State  v.  Mc     Call.     643. 

8.  The  constitutional  provision  which  authorizes  one  charged  with  a  crime,  to  be 
heard  by  himself  or  counsel,  does  not  confer  the  nght  to  make  a  statement  of 
facts,  independent  of,  and  not  warranted  by,  the  evidence.     Ibid. 

9.  Where  the  undertaking  of  sureties  was  for  the  appearance  of  their  principal  to 
answer  the  charge  of  the  State  against  him,  on  his  failing  to  appear,  the  recogni. 
zance  was  forfeited,  and  it  was  not  necessary  to  call  the  sureties  to  produce  their 
prineipai.     The  Stat$  r.  Hinaon  et  al.     671. 
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10.  A  judgment  rendered  on  a  forfeited  recognizance  must  follow  the  condition  ;  if 
that  18  joint  the  judgment  must  be  joint  also.    Ibid. 

11.  A  judgment  cannot  be  rendered  against  the  sureties  to  a  recognizance  for  a 
larger  sum  than^he  penalty.     Jbid. 

COVENANT. 

1.  An  actinn  of  covenant  may  be  maintained  on  an  attachment  bond.     Hilly. 
Rushirnrand  Wood.     213, 
See  Contract,  8,  9,  10. 

DAMAGES. 

1.  The  measure  of  damages  to  which  an  Attorney  is  liable  for  failing  to  perform 
his  undertaking  with  his  client,  is  the  luss  which  has  resulted  itom  his  oegli* 
gence.      Murdia'  Adm'rs.  v.  Shneklefordi,    494. 

2.  Upon  a  refusal  to  execute  the  collateral  engagement,  the  principal  contract  might 
be  rescinded,  by  putting,  or  offering  to  put,  (he  party  in  atatu  quo;  or  it  might  be 
the  foundation  of  an  action  for  damages  for  its  breach.  McNair  aud  Wife  v. 
Cooper.     660. 

3.  The  measure  of  dtimages  in  an  action  for  a  breach  of  a  warranty  of  title  on  the 
sale  of  personal  propt.'riy,  cannot  exceed  the  damages  sustained  by  ibe  vendee. 
Salle  V.  Light's  Ex'ra,  use,  <f-c.     700. 

See  Vendor  and  Vendee,  13. 
See  Evidence,  36. 

DEED  AND  REGISTRATION  OF. 

1.  The  act  of  1828,  [Digest  208,  §5,]  which  avoids  all  deeds  of  trust  of  personal 
property  as  against  creditors  and  subsequent  purchasers,  unless  recorded  within 
thirty  days,  does  not  extend  to  a  deed  of  trust  assigning  choses  in  action  asteca- 
rity  for  a  debt.     McCains.  Wood.    258. 

2.  A  deed  assigning  "all  debts  due  to  the  grantor  from  persons  in  the  State  of  Al. 
abama  for  medical  services,"  without  any  schedule  of  names  or  sums,  is  not  void 
for  uncertainly.     Ibid. 

3.  When  a  deed  of  trust  expresses  a  legal  consideration,  it  is  not  void  per  te  be- 
cause the  amount  of  debts,  &.c.  assigned  by  it  is  not  set  out  or  the  names  of  the 
debtors  specified.     Ibid 

4.  When  the  contest  is  between  a  creditor  and  a  grantee  of  a  trust  deed  to  aecure 
another  creditor,  the  consideration  of  the  deed  must  be  shown,  and  it  is  not 
proved  by  the  recitals  in  the  deed,  or  by  the  admissions  of  the  grantor  at  the 
time  of  its  execuiiot^     Ibid. 

5.  Where  a  father  conveys  all  hia  estate  to  bis  son,  under  circumstances  which 
possibly  might  lead  to  the  conclusion  that  a  trust  was  intended  for  the  grantor, 
but  the  transaction  is  free  from  fraud,  the  deed  cannot  be  avoided  or  personal 
property  conveyed  by  it  recovered,  in  s  court  of  law.     Morris  v.  Harrey.     300. 

6.  If  the  conveyance  under  such  circumstances  express  a  consideration  which  was 
never  paid,  or  if  the  same  ^as  in  fart  paid,  these  circumstances  will  not,  as  be- 
tween the  parties,  avoid  the  deed.     Ibid. 

7.  A  deed  of  assignment  made  by  a  debtor  conveying  his  property  to  a  trustee, 
with  power  to  collect  and  sell  and  apply  the  proceeds  to  the  payment  of  certain 

*  creators;  first,  those  named  in  schedule  B.  according  to  the  order  in  which  they 
were  set  down  ;  second,  those  enumerated  in  schedtile  C.  pari  passu,  and  with. 
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out  priority  or  partiality,  and  lastly  all  other  persons  having  legal  demands  against 
the  debtor — and  also  giving  to  the  trustee  the. power  and  discretion  of  departing 
from  such  order  and  enumeration,  if  by  such  departure  any  compromise  or  set- 
tlement couldbe  effected,  advantageous  to  the  debtor  or  his  creditors — declared 
void,  because  made  with  the  intent  to  delay,  hinder  and  defraud  creditors — and 
that  such  intent  was  apparent  on  ilie  deed.  Gazzam  v.  Poyntz.  374. 
b.  A  deed  of  assignment  can  be  sustained,  only  where  the  property  conveyed  by 
the  deed  is  bona  fide  devoted  to  the  payment  of  the  creditors,  without  stipulating 
for  any  benefit  to  the  debtor,  and  where  the  equitable  interests  of  the  creditors 
are  fixed  and  determined  by  the  assignment  itself.     Ibid. 

9.  The  act  of  1828,  [Aik.  Dig.  208,  §5, J  requiring  deeds  and  conveyances  of  pev 
eonal  properly  to  be  recorded,  applies  to  mortgages  of  personal  property.  Ma- 
gee  v.  Carpenter.    469. 

10.  Deeds  conveying  personal  property  may  be  admitted  to  record  on  the  oath  of 
one  witness,  where  there  is  but  one  to  the  deed.     Ibid. 

See  Fraud,  3. 

See  Partners  and  Partnership,  3. 

5ee  Trust  and  Trustee,  1. 

See  Ejectment  and  Treapaaa  To  try  Title,  2, 

DEMURRER  TO  EVIDENCE. 

1.  In  a  demurrer  to  evidence  it  was  stated  that  the  Cashier  and  assistant  Cashier 
deposed  that  they  believed,  and  had  no  doubt,  that  notice  of  non-payment  of  a 
bill  was  deposited  in  the  post  ofllice,  directed  to  ihe  drawer ;  that  their  belief  did 
not  arise  from  any  recollection  of  the  fact,  as  connected  with  the  bill  sued  on, 
but  from  the  course  of  business  of  the  Bank — it  was  held  that  trom  this  evidence 
8  jury  might  properly  infer  that  the  usual  course  of  business  of  the  Bank  furnish- 
ed sufficient  facts  to  warrant  this  belief;  and  if  the  party  against  whom  such  evi. 
dence  is  offered  omits  to  inquire  what  this  course  of  business  is,  hs  will  not  after- 
wards be  heard  in  asserting  that  nothing  is  proved  by  it.  Carson  v.  The  Bank 
of  the  State  of  Alabama.     143. 

2.  Ob  a  demurrer  to  evidence  all  reasonable  presumpiions  are  made  against  the 
party  demurring  ;  and  the  Court  is  not  bound  to  render  judgment  in  conformi- 
ty with  what  should  have  been  the  verdict  of  the  jury,  but  with  what  it  legally 
could  hate  been.     Bearing,  Sink  ^  Co.  v.  Smith  ^  Wright.     432. 

3.  Where  two  persons  named  D.  were  sued  as  partners  with  S  one  of  them  with 
S.  submitted  to  a  judgment  by  nil  dicit,  and  the  other  denied  making  the  note 
Boed  on  ;  on  the  trial  of  the  cause  a  witness  stated  that  "  he  had  always  under- 
stood that  Mr.  D.  was  a  member  of  the  firm," — Held,  that  this  evidence  was  suf- 
ficient on  a  demurrer  to  evidence  to  authorize  the  inference  that  the  Mr,  D.  who 
had  pleaded  was  the  one  to  whom  the  witness  referred.     Ibid. 

4.  It  will  not  be  intended,  in  the  absence  of  all  proof,  (even  against  a  party  de. 
murring  to  evidence,)  that  a  sheriff  returned  an  execution  placed  in  his  hands, 
before  the  time  when,  by  law,  it  was  returnable.     Woodward  v.  Harbin.    534, 

DEPOSITION. 

J.  An  affidavit  that  *^  some"  of  the  witnesses  of  the  plaintiff  reside  out  of  the  limits 
of  the  State,  is  not  sufficient  to  authorize  a  commisaion  to  issue  to  take  depoei. 
lions.    Leane  v.  Pomphrey.    77. 


INDEX.  71$ 


DEPOSITION— CONTINUED. 

2.  When  the  Clerk  omits  to  state  what  notice  shall  be  given  to  the  adverse  party, 
of  the  time  and  place  of  tailing  i],  the  deposition  cannot  be  read  unless  the  parijr 
ofTering  it  prove  that  the  notice  actually  given  was  sufTicient.     Ibid. 

3.  It  is  not  a  sufficient  cause  to  suppress  a  deposition  that  the  certificate  of  the 
conimi:»8ioner  omits  to  show  that  it  was  taken  within  the  hours  named  in  the 
commission — reciting  that  pursuant  in  the  commissioif  the  witness  was  caused 
to  come  before  the  commissioner  un  the  day  named  in  the  commission.  Sand- 
ford  ^  Cleaveland  v.Spence.     237. 

4.  A  second  deposition  tnay  bo  taken  wiiHout  leave  of  the  Court  first  obtained  for 
that  purpose,  but  cannot  be  read  to  the  jury  but  by  leave  of  the  Court,  which 

^  would  not  be  given  but  upon  a  proper  showing,  and  also  producing  and  con« 
froniiiig  the  first  with  the  second  deposition.  Such  permission  is  matter  ofdis* 
creiion,  and  cannot  be  reviewed  in  this  Court.  Hester,  Wilmtn,  White  ^Co. 
V.  Lumpkin.     509. 

5.  A  deposition  taken  upon  an  affidavit  that  the  witness  is  about  to  leave  the  State 
cannot  be  read  on  the  trial  of  the  cause,  if  the  witness  does  not  carry  hi8t>urpo8« 
into  eflfetM,  but  remains  within  the  State.  The  Commercial  Bank  of  Columbu* 
V.  Whitehead.     637. 

6.  A  deposition  cannot  be  read  which  the  Commiwioner  certified  was  taken  oa 
the  second  day  of  November,  the  commission  requiring  it  to  be  taken  on  tlie  first 
day  of  November,  Nor  will  the  defect  be  aided  by  the  proof  of  a  witness  that 
he  received  the  deposition  on  the  first  day  of  November,  but  did  not  know  when 
it  was  taken.     Collina  v.  Fowler.     647.  * 

■See  Evidence,  19. 

DETINUE. 

1.  Where  an  action  of  detinue  is  brought  against  two,  and  a  verdict  is  fonnd  against 
one,  and  in  favor  of  the  other,  in  the  absence  of  any  thing  in  the  record  to  show 
the  character  of  the  caption  and  detention,  they  may,  on  error,  be  intended  to  be 
tortious,  and  a  judgment  according  to  the  finding  be  sustained.  Salter  v.  Pearee. 
669. 

DOWER. 

1.  The  statute  in  relation  to  the  manner  of  obtaining  and  assigning  dower,  is  cu* 
mulative,  and  does  not  exclude  all  other  modes;  and  an  assignment  of  dower, 
though  irregularly  made,  to  which  the  wife  has  given  her  assent,  is  obligatory 
upon  her ;  especially  if  she  takes  possession  of  the  land  allotted  to  her,  and  there 
is  no  evidence  that  she  has  been  overreached  by  fraud.  Johnson,  Adm'r,et  al 
T.  Neil  and  Wife.     166. 

2.  As  the  widow  holds  her  dower  from  her  deceased  husband,  or  rather  by  ap* 
pointment  of  law,  it  is  not  indispensable  to  the  validity  of  its  assignment  that  it 
•hould  be  made  by  deed  or  instrument  in  writing.     Ibid, 

3.  The  widow  of  an  intestate  is  entitled  to  dower  in  the  lands  of  which  her  bus. 
band  died  seized,  notwithstanding  the  administrator  may  have  reported  hi*  e#- 
tate  insolvent.     Allenv.  Allen's  Adm'r.    556. 

EJECTMENT  AND  TRESPASS  TO  TRY  TITLE. 

1.  The  act  for  the  relief  of  tenants  in  possession  against  dormant  titles,  [Dig.  653,] 

•gives  a  cumulative  remedy,  and  docs  not  repeal  the  common  law  rule ;  therefoie 

when  a  defendant  in  an  action  of  trespass  to  try  titles,  is  in  poasession,  under 


776  INDEX. 


EJECTMENT  AND  TRESPASS  TO  TRY  TITLE- continued. 

color  of  title,  and  is  not  a  mere  trespasser,  be  is  entitled  to  set  off  the  valne  of  the 
permanent  improvements  against  the  value  of  the  use  and  occupation.  Hollivg- 
er  V.  Smith.  367. 
2.  Where  a  map  is  refe  rred  to  in  n  grant  or  deed,  as  indicating  what  is  intended  to 
be  conveved,  it  >s  considered  as  a  part  of  the  conveyance,  and  may  be  referred  to 
for  the  purpose  of  aiding  in  the  identification  of  the  land,  showing  its  form,  loca- 
tion, &c.     Doe  ex  dem  Miller  v.  Cullvm.     576. 

3.  Whether  a  monument,  or  boundary  referred  to  in  a  conveyance,  is  identical  with 
that  found  upon  the  ground,  and  which  is  supposed  to  answer  to  it,  is  when  dis- 
puted, a  question  of  fact  for  the  jury.     Ibid. 

4.  It  cannot  be  assumed  as  a  legal  conclusion,  because  a  plot  accompanying  a  sur- 
vey, and  which  traces  its  lines,  seems  to  indicate  the  point  of  beginning  to  be  at 

or  near  the  mouth  of  a  branch  running  into  a  navigable  stream,  that,  therefore, 
'the  mouth  of  the  branch  shall  ever  after  be  regarded  as  the  starting  point  in  ad. 
measuring  the  land,  or  ascertaining  its  location.     Ibid. 

5.  A  ,?laintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title,  and  if 
that  is  not  sufficient  to  enable  him  to  ipaintain  the  action,  it  is  unimportant  what 
the  title  of  the  defendant  is.     Brock  et  al  v.  Yongue  et  al.     584. 

6.  When  the  plaintiff  in  ejectment  claims  by  a  sale  under  execution,  it  is  not  ne- 
cessary that  he  should  deduce  a  regular  chain  of  title  subsisting  in  the  defendant 
in  execution  ;  it  is  sufficient  if  he  shows  a  legal  title  in  the  defendant  at  the  tinio 
of  the  rendition  of  the  judgment.     Ibid. 

7.  The  judgment  in  ejeclmentTs  binding  on'y  on  the  parties  thereto  and  their  pri. 
vies  ;  and  one  whose  possession   is  distinct  from  that  for  which   the  action  is 

brought,  cannot  he  ousted  by  an  execution.  But  the  defendant  by  a  transfer  of 
his  possession  pendente  lite,  cannot  defeat  the  action  ;  the  plaintiff,  notwith. 
standing,  may  proceed  to  judgment  and  eject  the  assignee.  Howard  and  Hoi. 
man  v.  Kennedy's  Exe'rs.  592. 
8.  Where  under  a  judgmei^t  by  default  against  the  casual  ejector,  a  person  in  pos- 
session who  was  a  stranger  to  the  proceeding,  and  claiming  under  a  title  prima 
facie  valid,  distinct  from  and  disconnected  with  the  plaintiff's,  is  ejected,  the 
judgment  and  execution  may  be  set  aside,  and  the  person  thus  ousted  let  in  to 
defend  the  action.     Ibid. 

ERROR  AND  WRIT  OF. 

1.  When  a  party  pleads  specially  facts  which  may  be  given  in  evidence  under  the 
general  issue,  which  is  also  pleaded,  if  the  Court  should  erroneously  sustain  a 
demurrer  to  the  plea,  the  judgment  will  not  be  reversed  for  that  cause,  as  no  in- 
jury  is  caused  thereby.     McKenzie  v.  Jackson.     230. 

2.  Where  the  service  of  notice  of  a  suggestion  was  effected  on  the  sheriff  only,  and 
the  judgment  entry  recites  that  "  the  defendant  came  by  his  attorney,"  &c.  and 
a  judgment  is  rendered  on  verdict  against  "  the  defendant,"  the  inference  is,  that 
the  sheriff  isf  the  party  against  whom  the  recovery  is  had  ;  and  his  sureties  can't 

■join  with  him  in  the  prosecution  of  a  writ  of  error.     Garey  et  al  v.  Wood.  296. 

3.  An  order  declaring  that  a  previous  order  had  been  complied  with,  and  adjudg- 
ing-that  the  cause  to  which  it  relates  be  stricken  off  the  docket,  is  nx)t  revisable 
on  writ  of  error;  but  if  injustice  results  from  it,  the  appropriate  remedy  is  by 
■VI nl  of  mandamus.     Stephenson  et  al  \.  Mansony.     317. 

4.  The  mother  of  a  bastard  child  should  not  be  made  a  party  to  a  writ  of  error 
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prosecuted  by  the  father,  but  tlie  Judge  of  the  County  Court,  who  is  con»idered 
as  the  legal  plaintiff  in  the  judgtpeot,  should  be  iiiutit.  the  defendant.  Trauiek 
V.  Davit.     3-2S. 

5.  A  garnishee  who  has  answered  and  admitted  nn  indebtedness  to  the  defendant 
or  some  one  else  equal  to  the  amount  of  the  recovery  against  him,  may,  not- 
withstanding, sue  out  a  writ  of  error.     Fortune  v.  Thf  State  Bank.     385. 

6.  A  judgment  rendered  by  default  at;ninst  a  garnishee,  on  the  third  day  of  tbo 
term  to  which  he  is  summoned,  is  erroneous  and  w.il  be  reversed  on  error. 
Randolph  v.  Peck  ^  Co.     389. 

7.  A  decree  of  the  Orphans'  Court  was  rendered  between  the  same  parties,  that  a 
.  certain  sum  be  paid  by  the  one  party  to  the  other  as  guardians.  &c.  that  another 

sum  be  paid  them  fur  services,  and  that  a  far>her  sum  be  paid  ibcni  for  monies  ad- 
vanced,  and  concludes  by  ordering  that  execution  issue  for  these  several  sums — 
Held,\.\\at.  a  writ  of  error  which  proposes  to  revise  the  decree  in  respect  to  one 
only  of  the  sums  adjudged  to  be  paid,  cannot  be  sustained  ;  but  to  authorise  an 
appellate  Court  to  take  Jurisdiction  the  cntie  decree  should  bo  brought  up. 
Booker's  Ex'ra.  v.  Jemiaon  and  Stewart.     408. 

8.  A  second  deposition  may  be  taken  wit'iout  leave  of  the  Court  first  obtained  for 
that  purpose,  but  cannot  be  read  to  the  Jury  but  by  leave  of  the  &>urt,  which 
would  not  be  given  but  upon  a  proper  shitwin<;,  and  also  producing  and  con. 
fronting  the  first  with  the  second  deposition.  Such  permission  is  matter  of  dis- 
cretion, and  cannot  be  reviewed  in  this  Court.  Heater,  IViUon,  White  ^  Co. 
V.  Lumpkin.     509.  • 

9.  When  a  motion  by  one,  who  shows  prima  facie  that  he  was  illegally  disposses. 
sed  under  a  Judgment  and  execution  in  ejectment,  has  been  made  to  set  the  same 
a^ide^  is  overruled,  the  plaintiffs  the  motion  may  prosecute  a  writ  of  error.  How- 
ard and  Hulman  v.  Kennedy's  Ex'rs.     593. 

10.  An  order  appointing  a  receiver  in  a  case  in  Chancery,  and  directing  an  attach- 
ment to  issue  against  certain  tenants,  in  possession  of  a  pari  i>f 'he  property  in 
question,  unless  they  attorned  to  the  receiver  w  hin  a  prescribed  time,  is  not 
such  a  final  order  or  decree  as  can  be  reviewed  on  writ  of  error,  while  the  cause 
is  pending  in  the  Court  of  Chancery.  Manaony  and  Hurtell  v.  The  United 
States  Batik  and  its  Aseigneea.     '35. 

See  Court,  Charge  of,  1. 
See  Pleading,  16. 
See  Practice  at  Laic,  24,  27. 
See  Lien,  2. 

ESTATES  OF  DECEASED  PERSONS. 

1.  When  Commissioners  appointed  by  a  Judge  of  the  Supreme  or  Cireoit  Court  to 
settle  an  estate  in  which  the  Judge  of  the  Connty  Court  is  interested,  act  under 
the  appointment,  the  record  of  the  County  Court  should  set  out  the  commissioo 
under  which  they  assume  to  act.  Woodruff  v.  The  Dank  of  the  State  of  Ala- 
bama et  al.     292. 

2.  Such  Commissioners  are  invested  with  all  the  powers  appertaining  to  the  Coub« 
ty  Judge  with  reference  to  the  estate  committed  to  their  supervision.     Ibid. 

3.  They  are  authorized  to  make  a  final  distribution  of  liiu  assets  among  the  credi- 
tors, and  to  render  a  decree  for  the  amount  due  to  each  person.     Ibid. 

4.  When  such  a  decree  is  made,  a  short  stay  of  execution  may  be  allowed  to  give 
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ESTATES  OF  DECEASED  PERSONS— continued. 

the  administrator  the  opportunity  to  pay  the  several  creditors,  without  incurring 
the  costs  of  an  execution.     Ibid. 

5.  The  County  Court,  on  the  final  settlement  of  an  estate,  has  no  jurisdiction  to 
render  judgment  against  any  person  but  the  representatives  of  the  estate  to  be 
set'.Ied.     Jones  and  Connor  v.  Jemison  and  Stewart.     632. 

6.  To  constitute  fraud  in  thesetilemeni  of  an  estate,  the  legatees  or  those  interest- 
_  ed  in  it,  must  collude  with  the  administrator.     Williamson  v.  Howell  et  ai« 

See  Executors  and  Administrators,  6. 

iSee  Dower,  3. 

See  Sureties,  6,  7.  ,,,,^ 

EVIDENCE.  ^ 

1.  In  order  to  charge  the  husband  with  knowledge  of  a  fact,  it  is  not  permissible  to 
shew  that  it  had  been  spoken  of  in  his  family,  and  before  his  wife  ;  especially  if 
he  had  no  such  interest  in  the  matter  as  to  warrant  ih'^  conclusion  that  the  wife 
repeated  to  him  what  she  had  heard.     Oden  v.  Stubblefield.     40. 

2.  The  declarations  of  a  person  in  respect  to  personal  property,  of  which  he  is  in 
possession,  are  admissible  as  part  of  the  res  gest<B.     Ibid. 

3.  In  slander,  the  words  charged  to  have  been  spoken,  or  at  least  some  of  them, 
must  be  proved  to  have  been  spoken  precisely  as  laid,  and  it  will  not  be  suffi- 
cient to  prove  the  speaking  of  words  of  equivalent  import.  Williams  and  Wife 
V.  Bryant  and  Wife.     44. 

4.  The  charge  in  the  declaration,  that  a  woman  was  called  "  a  whore,"  is  not  es. 
tablished  by  proving  that  she  was  called  "  a  strumpet."     Ibid. 

5.  The  belief  a  witness  is  not  evidence,  but  if  his  impressions  are  stated  and  not 
excepted  to,  nor  any  charge  requested  with  respect  to  such  testimony,  there  is  no 
question  raised  on  the  record.     Langford  v   Cummings  <^  Cooper.     46. 

6.  Evidence  of  an  offer  on  the  part  of  the  defendant  in  execution  to  transfer  his 
property  to  another  for  the  purpose  of  delaying  creditors,  cannot  be  given  in  evi- 
dence to  affect  the  claimant  who  subsequently  purchased  the  same  property  from 
the  defendant  in  execution.     Oden\.  Rippetoe.     68. 

7.  Nor  is  such  evidence  admissible  with  the  limitation  that  it  shall  onlv  affect  the 
claimant,  if  subsequent  evidence  will  authorize  the  jury  lo  infer  thai  the  claimant 
received  the  property  under  the  same  circumstances.     Ibid. 

8.  When  legal  testimony  is  united  with,  and  offered  together  with  illegal  testimo- 
ny, as  a  whole,  although  the  Court  may  do  so,  it  is  not  bound  to  separate  the 
good  from  the  bad     but  may  reject  the  whole.     Smith  et  als  v.  Znner  et  als.  99. 

9.  The  original  record  of  a  suit  is  competent  evidence,  although  an  exemplified 
copy  would  have  been  sufficient.     Lawson  v.  Orear.     156. 

10.  Proof  by  the  grantee  of  a  deed  that  he  deposited  it  in  the  post  office,  directed  to 
another,  at  a  different  office,  and  this  person  deposes  that  he  never  received  it — 
afterwards  application  is  made  personally  to  both  the  post  offices,  and  also  to  the 
General  Post  Office  by  letter,  and  the  deed  is  not  found,  this  is  sufficient  to  let 
in  secondary  evidence.     McEae,  Adm'r.  v.  Pegnes,  Ad?n'r.    »158. 

11.  Parol  evidence  of  the  contents  of  a  deed  is  improper,  when  it  is  shown  that  the 
party  offering  is  in  possersion  of  a  true  copy.     Ibid.     159. 

12.  A  bill  in  equity  is  not  evidence  of  the  facts  staled  in  it  against  the  complainant, 
unless  sworn  to  by  him.     Burden  v.  Civ ateland.    225. 

13.  Where  a  motion  is  made  lo  exclude  all  the  testimony  given  by  a  witness,  <f 
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part  of  which  is  admissible,  the  Court  is  not  bound  to  distinguish  the  legal  from 
the  illfgal  evidence,  but  inuy  overrule  the  motion  in  toto.  HrabowakCt  E^^rx. 
V.  Herbert,  Daniel  ^  Co.     265. 

14.  The  admission  of  record  by  the  plaintiff  that  the  suit  is  brought  for  the  use  of 
another,  has  no  effect  against  the  defendant  in  the  action  except  to  exclude  ad- 
missions made  by  tne  nominal  plaintirt' pending  the  suit.     Brown  v.  Foster.  283. 

15.  Books  of  accounts  kept  by  a  deceased  clerk,  and  other  entries  or  memoranda, 
made  in  the  course  of  business  or  duty,  by  any  one  who  would  at  the  time  have 
been  a  competent  witness  to  the  fict  which  ho  registers,  are  admissible  evidence  ; 
and  where  the  book  or  memoranda  in  which  the  entry  is  made,  is  lost,  then  a 
copy,  supported  by  the  oath  of  the  party  who  copied  it,  is  admissible.  Batre  v. 
Simpson.     305. 

16.  An  administration  bond  is  an  official  document  appertaining  to  the  adminis- 
tration, and  cannot  be  removed  from  the  office  of  the  Clerk  of  the  Orphans'  Court, 
without  a  breach  of  his  official  duty — when  necessary  to  be  givm  evidence 
an  examined  (.opy.  or  one  verified  by  the  certificate  of  the  proper  officer,  is  suf- 
ficient, without  producing  or  Jiccounting  for  the  original.     Miller  \.  Gee.     359. 

17.  Admissions  of  the  owner  of  a  note  that  it  has  been  paid,  may  be  given  in  evi- 
dence in  u  suit  brought  for  the  use  of  another,  it  not  appearing  thai  ^ic  had  anjr 
interest  in  the  notes  when  the  admissions  w<  re  made.  Remy,  use,  ^e.y.  Duf' 
fee.     365. 

18.  A  custom  that  the  merchants  of  Mobile  retain  bills  and  notes  paid  by  them  for 
their  country  customers,  until  the  end  of  the  year  for  settlement,  may  be  given 
in  evidence.     Ibid. 

19.  It  is  competent  for  a  merchant  to  establish  an  account  by  proof  that  the  entry 
dn  his  book  is  in  the  handwriting  of  a  deceased  clerk,  who  is  proved  to  have 
been  correct  and  accurate  in  making  his  charges ;  and  where  a  deposition  pro- 
fesses to  set  out  an  exact  copy  of  the  entiy,  as  thus,  *•  500  dox.  cut  glass  beads, 
a  30  els.  $100,"  it  is  evidence  to  show  that  at  least  one  hundred  dollars  waa 
due  for  the  articles  charged  ;  fir  plaintiff  claiming  only  that  sum  by  his  declara- 
tion, the  fair  irference  is,  that  the  sale  was  made  at  twenty  cents  the  dozen,  and 
the  mistake  was  made  l>v  .  commissioner  or  scrivener  who  wrote  the  deposi- 
tion.    Everly  v.  Bradford,     371. 

20.  A  declaration  for  an  injury  to  cattle  is  not  supported  by  evidence  of  injury  done 
to  mules.  The  term  cattle,  in  its  usual  and  ordinary  acceptation  in  this  State 
does  not  include  mules.     Brown  v.  Bailey.     413. 

21*  One  who  signs  a  note  on  behalf  of  a  steamboat  and  its  owners,  i"  n  o"mpetent 
witness  to  show  t  1 1  ii  principals  were  indebted  to  the  payee.  Childress  et  al 
V.  Miller,  use,  ^e.    447. 

2^,  J.  S.  declared  against  the  defendants  for  the  negligence  of  their  intestate  in  fail, 
ing,  as  an  Attorney  at  Law,  to  collect  "sundry  notes  and  accounts,"  and  offered 
in  evidence  a  paper  subscribed  by  the  intestate,  which  is  in  these  words — 
"  Notes  sent  Philpot  for  Smith's  horse,  (here  the  notes  are  described,  by  stating 
the  names  of  the  .nakers  and  their  amounts.)  "Left  .with  me  F.  &.  IPs.  note 
for  S70.  due  orf  the  1st  January,  1829,  to  bring  suit  on."  Held,  that  this  paper 
unexplained  by  other  proof,  was  irrelevant  and  inadmissible ;  but  under  the 
count  for  money  had  and  received,  the  acknowledgement  that  F.  &  H's.  note 
was  left  with  the  intestate  was  admissible  as  a  link  in  the  chain  of  testimony 
necessary  to  show  its  amount,  or  the  plaintiff's  title  to  the  money  collected 
thereon.    Mardis"  Adinfi.  v.  Shackleford.    494. 
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23.  Where  evidence  is  adduced  which  is  pertinent,  but  insufficient,  the  party  against 
whom  it  is  offered,  should  ask  the  Court  to  instruct  the  jury  as  to  the  application 
and  legal  efl^ct  i>f  the  testimony,  instead  ot  oljjecting  lo  its  admission.     Ibid. 

24.  Where  an  objection  is  made  to  the  admission  of  a  writing,  part  only  of  which  is 
inadmissible,  the|Court  is  not  bound  to  distinguish  between  the  different  parts, 
but  may  overrule  the  objection  in  toio.     Ibid. 

25.  If  the  subscribing  witness  to  a  bond  be  dead,  proof  of  the  handwriting  of  the 
obligor  is  admissible  to  establish  its  execution.     Ibid. 

26.  The  official  bond  of  a  sheriff  is  a  public  document,  which  may  be  proved  by  a 
copy,  certified  by  the  Clerk  of  the  County  Court,  in  whose  office  it  is  directed  by 
Jaw  to  be  deposited  ;  it  is  no  objection  to  the  authentication  that  the  attestation 
was  made  by  the  Clerk  through  his  deputy,  who  certified  the  copy  under  his 
private  seal,  affirming  that  the  public  seal  was  lost  or  mislaid.  Godbold  et  al  r. 
The  Planters  and  Merchants  Bank  at  Mobile.     ."ilG. 

27.  Whether  a  monument,  or  boundary  referred  to  in  a  conveyance,  is  identical  with 
that  found  upon  the  ground,  and  which  is  supposed  to  answer  to  it,  is  when  dis- 
puted,  a  question  of  fact  for  the  jury.     Doe  ex  dcvi  Miller  v.  Cullum.     576. 

28.  It  cannot  be  assumed  as  a  legal  conclusion,  because  a  plot  accompanying  a  sur- 
vey, and  which  traces  its  lines,  seems  to  indicate  the  point  of  beginning  to  be  at 
or  near  the  mouth  of  a  branch  running  into  a  navigable  stream,  that,  therefore, 
the  mouth  of  the  branch  shall  ever  after  be  regarded  as  the  starting  point  in  ad. 
measuring  the  land,  or  ascertaining  its  location.     Ibid. 

29.  The  act  of  1806,  makes  a  legateea  competent  witness  to  establish  a  will  by 
declaring  his  legacy  to  be  void.     Perkins  v.  Wivdham.     634. 

30.  The  maker  of  a  promissory  note  is  not  a  competent  witness  for  the  defendant 
who  had  indorsed  it  for  his  accommodation,  in  a  suit  by  the  holder  against  such 
indorser,  without  a  release  for  the  costs  of  the  suit.  The  Commercial  Bank  of 
Columbus  V.  Whitehead.     637. 

31.  The  reasonableness  of  the  charge  of  a  physician  cannot  be  established  by  a 
witness  proving  what  the  same  physician  had  charged  him  in  a  similar  case. 
Collins  V.  Fowler.    647. 

32.  Where  there  is  a  parol  executory  agreement,  made  at  the  time  of  the  execution 
of  a  note,  if  the  collateral  contract  be  not  executed,  it  cannot  be  given  in  evi- 
dence to  defeat  the  action  on  the  note.     McNair  and  Wife  v.  Cooper.     660. 

33.  A  witness  proved  that  he  had  purchased  a  tract  of  land  from  the  plaintiff's  tes- 
tator, and  proposed  to  sell  it  to  the  defendants,  who  refused  to  buy  the  land  un. 
less  the  notes  to  be  given  for  the  purchase  could  pass  into  the  possession  of  the 
Selma  Rail  Road  Company,  which  was  indebted  to  them  ;  that  this  conversation 
was  afterwards  communicated  by  witness  to  the  testator  of  the  plaintiffs,  who  said 
that  the  notes  of  defendants  would  answer  his  purposes  as  cash,  in  payment  of 
his  stock  lo  the  Rail  Road  Company.  Held  that  this  testimony  was  irrelevant, 
on  the  ground  that  it  did  not  tend  to  show  what  the  contract  really  was,  which 
the  parties  subsequently  made.     Ibid. 

34.  The  cases  of  Murchie  v.  Cook  &,  McNab,  1  Ala.  42 ;  of  Simonton  v.  Steele,  id. 
357 ;  and  of  Honcycut  v.  Stroibcr,  2  ib.  135,  examined  and  explained.     Ibid. 

3.5.  When  a  claim  is  interposed  by  a  trustee,  for  the  wife,  the  husband  is  not  a  com- 
petent witness.     Hall  v.  Dargan.     696. 

36.  In  an  action  by  the  vendee  of  personal  property  against  the  vendor  upon  a  war- 
ranty of  title,  a  judgment  against  the  vendee  at  the  ini=tance  of  a  third  person, 
claiming  to  be  the  rightful  owner,  of  which  suit  the  vendor  had  no  notice,  is  not 
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EVIDENCE— CONTINUED. 

evidence  to  prove  that  the  title  of  :hc  latter  was  defective.  But  it  seems,  tha  t 
such  judgment  is  admissible  to  prove  the  amount  of  dainaj^es  recuvered  ;  and  is 
conclusive  of  the  invalidity  of  the  vendor's  tide,  if  it  was  obtamed  without 
fraud  or  collusion,  upon  notice  given  to  him  of  ibe  pendency  of  the  action.  Salle 
V.  Light's  Ex'ra,  use,  tj-c.     700. 

37.  An  agent  who  purchases  goods  fur  his  principal,  wLich  are,  without  the  consent 
ol  the  agent,  seized  by  the  shorifT,  by  virtue  of  an  execution  against  the  agent,  in 
favor  of  a  third  person,  and  sold  to  satisfy  the  judgment,  is  a  competent  witness 
in  a  suit  by  the  principal  against  the  sberifT  for  the  trespass.  Buih  v.  McGee. 
710. 

38.  When  two  or  more  persons  have  a  common  object  in  view,  the  declarations  of 
one,  in  the  presence  and  hearing  of  all,  in  furtherance  of  the  common  purpose, 
and  uncontradicted  by  them,  must  be  considered  as  the  declaration  of  all. — 
Therefore  when  L.  against  whom  four  judgments  had  been  oblaiiied,  and  exe- 
cutions issued  thereon,  went  to  the  Clerk's  ofTice  with  two  other  persons,  as  his 
intended  sureties  to  obtain  writs  of  error  t"  the  Supreme  Court,  and  to  execute 
bonds  to  supersede  the  executions,  which  the  Clerk  commenced  preparing  by 
proceeding  to  fill  up  the  blanks  kept  in  the  office  for  that  purpose,  when  L.  in- 
terposed, and  in  the  presence  and  hearing  of  his  sureties,  stated  that  he  had  not 
time  to  wait  until  the  bohds  were  filled  up,  and  requested  that  they  might  be  ex- 
ecuted  in  blank,  by  him  and  his  sureties,  which  was  accordingly  dune,  and  a 
statement  handed  to  L.  that  the  executions  were  superseded — Held,  that  this 
was  an  express  authority  to  th^  Clerk  to  fill  up  the  blanks  in  the  bond,  both  on 
the  part  of  the  principal  and  the  sureties.  Gibba  ^  Labuzan  v.  Frost  ^  Dick' 
inson.     720. 

See  Chancery,  9,  10,  11,13. 

See  Bills  of  Exchange  and  Promissory  Notes,  4. 

See  Husband  and  Wife,  2. 

iSee  Sheriff  and  Sureties,  3,  12. 

See  Partners  and  Partnership,  1. 

See  Forcible  Entry  and  Detainer,  ^c.  8. 

See  Demurrer  to  Evidence,  3. 

See  Ejectment  and  Trespass  to  Try  Title,  2,  6, 

EXECUTION,  WRIT  OF. 

I.  Where  writs  of  fieri  facias  against  the  same  defendant  are  at  different  times 
placed  in  the  ehcrifPs  hands,  who  levied  them  simultaneously  on  all  the  defen- 
dam's  property  in  his  reach,  but  did  not  sell  under  either,  if  the  property  is  only 
sufficient  to  satisfy  those,  the  lien  of  which  had  first  attached,  the  cherifTis  not 
liable  to  judgment  at  the  suit  of  a  plaintiff  in  one  of  i!>c  junior  fi.  fa's,  upon  a  sug- 
gestion that  the  money  could  have  been  made  thereon  by  ()ue  diligence.  Smith 
et  aU  v.  Hogan.     93. 

3.  Where  b  fieri  facias  ia  received  by  a  sheriff,  before  his  terra  of  office  expires, 
and  without  any  action  thereon  by  him,  is  handed  over  to  his  successor,  the  latter 
must  execute -the  writ.     Lawsonv.  Orear.     136. 

3  The  Marshal  of  the  United  States  is  not  liable  to  a  surety  for  omitting  to  levy  on 
the  property  of  bis  principal,  or  for  making  a  false  return  of  no  property,  although 
by  the  omission  to  levy  the  surety  is  eventually  compelled  to8ati:>fy  the  judgment. 
The  Marshal  owes  no  duty  at  common  law  tb  the  surety,  and  therefore  is  not 
rwponsiblc  to  him.     Gregg  v.  Crawford.     180. 
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EXECUTION,  WRIT  OF— continued. 

4.  Under  thesiatutedirectingthesheriff  or  other  officer  having  an  execution  against 

more  than  one,  to  levy  upon  the  property  of  the  principal  in  the  first  instance, 
the  officer  is  not  liable  to  an  action  at  the  suit  of  the  surety,  for  an  omission  to 
levy  on  the  property  of  the  principal,  unless  the  statutory  affidavit  is  made  by 
the  surely.     Ibid. 

5.  The  sheriff  having  an  execution  against  G.  entered  thereon  a  fictitious  levy  of 
a  slave,  as  the  property  oi  G.  when,  in  fact,  there  was  no  such  slave  in  existence, 
and  took  from  G.  a  forthcoming  bond,  with  F.  &.  B.  as  his  sureties  for  the  deliv- 
ery of  the  slave  at  a  stipulated  time.  The  bond  being  returned  forfeited,  and 
execution  having  issued  thereon  against  the  principal  and  sureties — Held,  that 
the  sureties  couid  not  be  relieved  in  Chancery  because  the  levy  was  fictitious. 
Mead  et  als  v.  Figh  ^  Blue.     279. 

6.  An  execulion  issued  on  a  judgment  which  the  sheriff  has  discharged  by  paying 
the  amount  to  the  plaintiffin  execution  is  not  void,  but  may  be  set  aside  by  the 
defendant  in  execution  as  having  irregularly  issued.  If  he  omits  or  declines  to 
do  so,  no  one  else  can  take  advantage  of  it.     Fournierv.  Curry.     321. 

7.  When  an  execution  on  a  judgment  has  been  sued  out  within  a  year  and  a  day 
after  its  rendition,  and  raturned  nulla  bona,  it  is  not  irregular  to  issue  another 
execution  after  a  lapse  of  eight  years.     Scull  v.  Godbolt.     326. 

8.  Where  the  owner -of  a  freehold,  by  a  parol  agreement,  permits  another  to  have 
a  house  which  he  had  erected,  to  do  with  as  he  will,  and  with  a  view  to  its  sev- 
erance from  the  freehold  ;  by  this  agreement  the  house  becomes  a  chattel,  and 
may  be  levied  on  and  sold  as  the  property  of  him  who  is  invested  with  the  own- 
ership.     Foster  v.  31abe.     402. 

9.  It  is  the  duty  of  the  sheriff  to  have  personal  property  present  at  the  time  and 
place  ofsale,  but  if  this  is  not  done,  and  a  sale  made,  the  property  being  absent, 
the  sale  is  not  void,  but  the  purchaser  acquires  the  title,  subject  to  be  divested  by 
the  order  of  the  Court  from  which  the  execution  issued,  setting  it. aside.     Ibid. 

10.  A  judgment  was  rendered  against  B.  W.  by  a  Justice  of  the  Peace,  who  made 
an  entry  on  his  docket  thus,  ■'  Stayed  sixty  days,  R.  H.  Ware  security  ;"  an  exe- 
cution  issued  against  B.  W.  and  R.  H,  W.  which  was  levied  on  B.  W's  proper- 
ty, and  a  forthcoming  bond  executed  with  R.  H.  W.  as  surety  ;  afterwards  an 
execution  issued  on  the  forthcoming  bond,  and  was  levied  on  R.  H.  W's  pro- 
perty — Held,  that  although  there  was  no  stay  bond,  and  the  first  execution  was 
void  as  to  R.  H.  W.  yet  it  would  not  be  avoided  so  as  to  affect  the  levy  on  B. 
W's  property  ;  and  consequently  the  execution  issued  on  the  forthcoming  bond 
would  not  be  set  aside.     Gilleland,  use,  ^c.  v.  Ware,     414. 

11.  In  general  it  is  irregular  to  sue  out  a  second  execution  when  a  sufficient  levy 
has  been  made  which  remains  undisposed  of,  in  consequence  of  a  forthcoming 
bond;  but  such  a  bond  is  not  a  satisfaction  of  the  judgment,  and  if  the  condi- 
tion is  broken,  the  plaintiff  may  sue  out  a  new  execution  on  the  judgment,,  or 
against  the  defendants  to  the  same  and  the  sureties  on  the  bond.  Quere,  how 
far  the  lien  of  the  judgment  or  first  execution  is  continued  or  destroyed.  Hop- 
kins V.  Land.     427. 

12.  By  statute,  a  plaintiflfis  authorized  to  sue  out  more  executions  than  one,  but  at 
his  own  cost ;  whenever  therefore  a  forthcoming  bond  is  forfeited  and  it  is  ne- 
cessary to  run  executions  to  different  counties,  he  may  sue  out  one  execution 
against  the  defendants  to  the  judgment,  and  another  against  them  and  the  sure- 
ties to  the  bond.    Ibid, 
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13.  The  right  of  a  mortgagor  of  slaves  to  the  possession  before  default  made  majr 
be  sold  under  execution.     Magee  v.  Carpenter.     4G9. 

14.  A  levy  and  seizure  by  the  sheriti  ofguods  eutFicient  to  satisfy  the  execution  will 
as  it  re!)pecis  the  defendant  in  execuiion,  be  a  satisfaction,  although  the  goods  be 
wasted  by  the  sheriff.     Campbell,  use,  <^c.  v.  Spence  ft  al.     543. 

15.  When  a  levy  is  made  on  property  sufficient  to  satisfy  the  execution,  and  the 
plaintitTdirecis  the  sherilfto  leave  it  with  the  defendant  on  his  promise  to  have  it 
forthcoming  on  the  day  of  sale,  and  it  is  not  so  delivered,  such  levy  will  be  rc< 
garded  as  a  satisfaction  of  the  execution  as  it  respects  junior  judgment  creditors. 
Ibid. 

16.  A  levy  and  sale  under  a  senior  execution,  will  be  considered  a  satisfaction  as  it 
respects  a  junior  execuiion  subsequently  levied  on  other  property  of  the  defen< 
dent,  although  the  sheriff  may  make  a  misapplication  of  the  money,  and  the 
plaintiff  in  the  senior  execution  will  be  remitted  to  his  claim  against  the  sheriff. 
Ibid. 

17.  A  writ  of  execution  should  be  made  returnable  to  the  term  of  the  Court  next 
succeeding  its  teste  when  issued  more  than  fifteen  days  previous  to  the  return 
day  of  the  next  succeeding  term  ;  but  if  issued  when  there  is  a  less  number  of 
days,  it  should  then  be  made  returnable  to  the  next  succeeding  term  thereafter. 
Harrell  et  al  v.  Martin,  Pleasants  ^  Co.     650. 

18.  Where  an  original  fi.  fa.  was  issued  in  the  lifetime  of  the  defendant,  and  re 
turned  unexecuted,  an  alias  or  plurien  fi.fa.  issued  after  his  death,  will  not  aO' 
thurize  the  levy  on,  and  sale  of,  lands  of  which  the  defendant  died  seized.  Lu- 
cas V.  Doe  ex  dem  Price.     679, 

19.  Where  several  judgments  for  the  same  debt  are  recovered  against  the  surviving 
partner  and  the  administratrix  of  the  deceased  partner,  the  latter  cannot,  by  pay. 
ing  the  amount  due,  and  obtaining  an  assignment  of  the  judgment  against  the 
former,  continue  the  same  in  force  and  have  execution  thereof  in  the  name  of 
the  plaintiff,  in  order  to  her  reimbursement.  Bartlett  ^  Waring  y.  McRae. 
688. 

20.  Quae?  Is  not  an  original,  or  alias  fieri  facias,  issued  after  the  defendant's 
death,  a  nullity  as  it  respects  the  lands  of  which  he  died  the  proptietor.  Manso- 
ny  and  Hurtell  v.  The  United  States  Bank  and  its  Assignees.     735. 

See  Statutes,  1,  9. 

See  Chancery,  4. 

See  Sheriff  and  Sureties,  9,  13. 

See  Executors  and  Adminittratort,  5. 

See  Lien,  1,4. 

See  Supersedeas,  1,2. 

See  Indorser  and  Indorsee,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  wishing  to  make  final  aeitlemcnt  should  present  his  accounts 
to  the  Judge  of  the  County  Court,  whose  duty  it  is  to  audit  and  state  them,  and 
report  them  for  allowance  at  a  succeeding  term,  at  least  forty  days  notice  being 
given.     Taylor  and  Wife  et  als  v.  Reese,  Adm'r.     121. 

2.  In  an  action  against  a  surety  to  an  administration  bond,  it  is  necessary  to  shew 
that  assets  came  to  the  hands  of  the  administrator,  and  the  surely  is  responsible 
only  to  the  extent  of  the  devastavit.     After  the  plaintiffbas  shown  what  amount 
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of  assets  camd  to  the  hands  of  the  administrator,  it  rests  with  the  defendant  to 
show  ihat  ihey  have  been  lawfully  appropriated.  Miller  v  Gee.  359. 
3.  Tiie  act  of  1832,  [Aik.  Dig.  253. j  wiiiiih  authorises  an  execution  to  issue  against 
the  surely  of  an  executor  to  his  official  bond  upon  a  return  of"  no  property  found," 
to  an  execution  issued  on  a  decree  of  a  County  Court  against  the  executor, 
was  intended  to  embrace  bonds  executed  prior  to  its  passage,  but  was  not  in'end- 
ed  to  retroact  upon  decrees  of  the  Orphans'  Court  rendered  prior  to  the  passage 
of  the  law.  The  act  is  constitutional.  Elliott  and  Perkins  v.  Mayfield  and 
Wife.     417. 

4.  In  this  Slate  it  is  unlawful  for  an  administraior  to  sell  the  personal  estate  of  bis 
intestate  at  private  sale,  and  if  such  sale  is  made,  it  conveys  no  title  to  the  pur- 
chaser.     Wier  V.  Davis  and  Humphries.     442. 

5.  A  6or(a_^£?e  purchaser  from  an  administrator,  cannot  be  deprived  of  his  posses, 
sion  in  the  properly  sold,  by  an  execution  in  favor  of  a  creditor  against  the  ad- 
ministrator, to  be  levied  of  the  goods  and  hhattels  of  his  intestate  in  his  hands, 
when  the  execption  issues  after  the  sale,  although  the  sale  itself  is  illegal.  Such 
a  sale,  if  accompanied  with  possession,  leaves  nothing  in  the  administrator  but  a 
mere  right  of  action  for  the  slave,  and  this  is  not  the  subject  of  levy  or  sale;  nor 
is  the  property  itself  in  the  possession  of  the  purchaser  subject  to  levy.     Ibid. 

6  The  statute  does  not  require  that  a  claim  against  the  estate  of  a  deceased  per- 
son  shall  be  presented  to  all  the  personal  representatives,  where  there  are  more 
than  one;  nor  does  it  impose  upon  the  creditor  the  necessity  of  presenting  the 
evidence  by  which  the  demand  is  sustained.  Mardis'  Adm'rs.  v.  Shackleford. 
494. 

7.  The  administratrix  of  the  transferee  having  divided  the  slaves  according  to  the 
agreement,  and  delivered  them  to  those  entitled,  a  part  of  whom  were  left  with 
her  to  assist  in  gathering  the  crop,  and  which  she  afterwards  refused  to  deliver, 
in  an  action  against  her  for  the  recovery  of  the  slaves — Held,  that  if  the  original 
agreement  to  divide  the  slaves  was  fraudulent,  the  division  made  by  her  was 
void ;  but  if  the  agreement  was  bona  fide,  the  division  was  good,  as  she  was 
merely  doing  voluntarily  what  a  Court  of  Chancery  would  have  compelled  her 
to  do.     Deartnan  y-  Dearman  and  Coffman.     521. 

8.  An  admmistratrix  cannot  dispose  of  the  property  of  the  estate  hy  private  sale, 
and  such  a  sale,  though  for  a  full  consideration,  will  be  void  as  against  heirs,  dis. 
tributees  and  creditors.     Jbid. 

9.  An  administrator  cum  <e9<am<>n<o  annexo,  who  is  appointed  upon  the  failure  of 
the  executors  to  qualify,  cannot  execute  a  power  to  sell  lands  conferred  upon 
the  latter  by  the  will.     Lucas'v.  Doe  ex  dem  Price.     679, 

See  Evidence,  16. 

See  Bond,  4. 

See  Lien,  4. 

See  Sureties,  6.  7. 

See  Estates  of  Deceased  Persona,  6. 

EXCEPTIONS,  BILL  OF. 

See  Practice  at  Law,  23. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  By  eoing  to  trial  in  an  action  of  forcible  entry  and  detainer  without  objection  to 
the  regularity  of  the  process,  the  return  of  the  sheriff,  and  the  form  of  the  cotn> 
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FORCIBLE  ENTRY  AND  DETAINER— continued. 

plaint,  all  objections  thereto  are  waived  and  cannot  be  made  on  error.     IVright 
V.  Lyle.     112. 
Q.  The  Justice  of  the  Peace  may  grant  a  new  trial  in  a  caM  of  forcible  entry  and 
detainer.    Ibid. 

3.  A  possession  peaceably  acquired  will  be  converted  into  a  forcible  and  unlawful 
detainer  by  a  refusal  to  yield  the  premises  on  demand,  and  forcilily  retaining  it. 
Nor  is  it  necessary  that  a  demand  to  quit  should  be  in  writing,  unless  there  wm 

-  •  previous  tenancy,  under  which  the  possession  was  first  acquired.     Ibid. 

4.  The  description  of  the  land  in  the  complaint  must  convey  a  distinct  or  di-finite 
idea  of  the  land  sought  to  be  recovered;  but  if  no  objection  is  taken  to  it  in  tha 
Court  below,  it  will  be  aided  by  the  verdict  and  judgment  if  they  identify  tha 
lands  with  reasonable  certainty.     Ibid. 

5.  In  an  action  for  an  unlawful  detainer,  the  plaintiff  is  not  a  competent  witness  to 
prove  the  service  of  the  notice  in  writing  for  the  delivery  of  poi-i>essioo  of  the 
premises  sought  to  be  recovered.      Utinson  v.  Gosset.     170. 

6.  An  action  for  an  unlawful  detainer,  under  the  statute,  cannot  be  maintained 
unless  the  defendant  entered  as  a  tenant  of  the  estate,  or  is  in  possession  of  iho 
same  by,  from,  under  or  by  collusion  with  such  tenant — but  it  need  not  be  shown 
that  the  tenancy  was  created  by  the  plaintiff,  if  he  is  entitled  to  the  possessioD 
as  a  remainder  man,  or  as  owner  of  the  reversion.     Ibid. 

7.  The  act  which  requires  a  Justice  of  the  Peace  in  a  suit  of  forcible  entry  to  note 
on  his  docket  the  reasons  for  the  admission  or  rejection  of  evidencp,  is  directorf 
merely,  and  the  omission  will  not  prejudice  either  party.  Clark  v.  Stringfel- 
low.     353. 

8.  The  defendant  in  a  forcible  entry  suit,  cannot  give  in  evidence  a  sherifT'a  deed 
to  show  a  determination  of  the  plaintiff's  title.  The  question  to  be  tried  is  with 
respect  to  the  actual  possession,  and  no  controversy  can  be  raised  a^  to  the  mer- 
its of  the  title.     Ibid. 

9.  Where  a  tenant  of  the  plaintiff  voluntarily  surrenders  pos.<>ession  'o  the  defea. 
dant  upon  a  claim' of  tide,  this  entry  is  by  coilu-ion  with  or  under  the  tenant, 
and  therefore  the  entry  is  within  the  act.     Ibid. 

10.  Although  the  landlord  may  be  permitted  by  a  Justice  to  defend  the  possession  of 
his  tenant  when  sued  for  a  forcible  entry,  yet  the  judgment  is  properly  entered 
against  the  tenant  in  possession.    Ibi^. 

FORTHCOMING  BOND. 

1.  In  general  it  is  irre<;u'ar  'o  sue  out  a  second  execution  when  a  sofTicient  fevy 
has  been  made  which  remains  undisposed  of,  in  consequence  of  a  lortbcoming 
bond'  but  such  a  bond  is  not  a  satisfaction  of  the  jud^rment,  and  if  the  condi. 
tion  is  broken,  the  plaintiff  may  "ue  out  :i  n«  w  execution  on  the  judgment,  or 
agflinst  the  defendants  to  the  same  and  the  sureties  on  the  bond.  Qtiere,  how 
far  the  lien  of  the  judgment  or  first  execution  is  continued  or  destroyed.  Hop' 
kins  V.  Land.     427. 

2.  By  statute,  a  plaintiff  is  authorized  to  sue  out  more  executions  than  one,  but  at 
his  own  cost ;  whenever  therefore  a  forthcoming  bond  is  forfeited  and  it  is  ne- 
cessary  to  run  executions  to  different  counties,  he  may  sue  out  one  executioa 
against  the  defendants  to  the  judgment,  and  another  against  tbcm  and  the  sore. 
ties  to  the  bond.    Ibid. 

■  See  Lien,  3; 
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FRAUD. 

1.  Where  the  contract  of  sale  has  been  executed  by  the  purchaser's  acceptance  of 
a  conveyance,  fraud  cannot  be  urged  as  a  defence  to  an  action  at  law,  for  the 
price  agreed  to  be  paid.  Cullum  v.  The  Branch  of  the  Bank  of  thg  State  of 
Alabama  at  Mobile.     21.  > 

2.  Fraud  committed  by  the  vendor  in  the  sale  of  land,  by  the  concealment  of  an  in- 
cumbrauce,  created  oy  Iniiiseii  by  means  of  which  the  purchaser  is  afterwards 
evicted,  is  reiievablp  in  eqn'ty  by  restraining  the  collection  of  the  purchase  mo 
ney  to  .he  extent  of  the  injury,  or  by  an  entire  rescission  of  the  contract,  although 
the  incumbrance  is  of  record,  and  the  conveyance  is  with  warranty,  covering  in. 
cumbrances  generally.     Ibid. 

3.  The  mere  neglect  of  a  trustee  to  sell  property,  conveyed  to. him  Vy  the  grantor, 
cannot  defeat  the  object  of  the  trust.  Quere  1  Would  the  omission  of  the  trus- 
tee to  execute  the  trust  for  an  i/measonable  time,  with  the  knowledge  or  assent 
of  the  cestui  que  trust,  lead  to  the  conclusion  that  the  deed  was  fraudulent 
Cowling  V.  Douglass.     2i)6. 

4.  The  possession  of  a  mortgagor,  when  consistent  with  the  deed,  is  not  a 
badge  of  fraud — therelore,  wheie  a  mortgage  was  made  to  secure  the  mortga- 
gees as  sureties  on  hiee  notes  failing  due  at  different  times,  with  power  to  sell 
at  the  happening  of  the  first  default,  the  mortgagees  may  permit  the  property  to 
remain  m  the  possession  of  the  mortgagor  until  the  happening  of  the  last  default. 
Magee  v.  Carpenter.     463. 

5.  A  father  and  sun  jom  in  a  conveyance  of  slaves,  the  property  of  the  son,  to  an- 
other son,  with  an  understanding  that  the  transferee  should  hold  the  slaves  du- 
ring his  life,  or  utitil  the  children  of  the  father  come  of  age,  and  then  to  be  divided 
among  those  children.  The  conveyance  was  made  from  the  apprehension  that 
thecreditorsof  the  father,  who  had  once  owned  the  property,  would  sieze  it  for 
his  debts — Held  that  h.-  sliveswere  not  liable  fir  thf  dtbts  of  the  father,  such 
an  agreement,  though  it  might  be  suspicious,  would  not  necessarily  be  fraudu- 
lent.    Dearman  v  Dearman  and  Cowman.     521. 

See  Vendor  and  Veiiuee,8.  *' 

See  Bailment,  1,  2. 

See  Deed  and  Registration  of,  5,  6,  7,  8. 

See  Executors  and  Administrators,  7. 

FRAUDS,  STATUTE  OF. 

I.  A  person  in  possession  of  personal  property  a^  an  agent,  may  acquire  a  title  in 
favor  of  creditors  and  purchasers,  where  the  property  is  given  orient  to  him, 
with  a  reservation  to  the  givpi'or  lender  ;  unless  the  reservation  is  in  writing  and 
duly  acknowledged,  &c.  nnd  rec<jrded,  or  a  demand  of  possession  is  made  and 
pursued  by  due  course  of  law  within  three  years.  And,  although  a  sum  of  mo- 
ney was  paid  by  such  donee,  or  loanee,  as  hire,  it  would  not,  as  it  respects  his 
creditors  and  purchnsers.  prevent  a  divestiture  of  the  donor  or  lender's  reserva- 
tion.    Oden  v.  Stubhlefield.     40. 

9.  A  voluntary  deed,  if  delivered  to  the  conee,  will  pass  the  title  to  slaves,  as  be- 
tween the  donor  and  his  representative"  although  not  proved  or  acknowledged, 
as  required  by  the  statute  of  frauds.     McRae,  AdmW.  v.  Pegues,  Adrrir.     159. 

3-  M.  &.  G.  being  partnei;?,  dissolved,  and  M.  &  A.  covenanted  with  G.  on  re- 
ceiving the  goods  and  effects  of  the  old  firm  to  discharge  its  debts,  and  also  to  pay 
certain  debts  which  G.  owed  individually,  among  which  was  a  debt  due  J.  which 
M.  by  parol  afterwards  pron2is«d  J.  to  pay  bits — Held,  that  this  was  an  original 
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undertaking,  and  not  a  promise  to  pay  the  del-r  of  another  within  the  statnte  of 
frauds,  and  that  iho  agreement  between  M.  Jk,  A.  &.  G.  by  which  the  former 
covenanted  to  pay  the  ,i  in  i  i  J    i    in<'  ely  the  inducement  to  the  promise  upoa 
which  the  action  was  founded.     McKemie  v.  Jackson.     239. 
4.  Where  B.  contraoia  with  K.  to  build  n  house  for  such  a  price  as  was  customary, 
and  proceeded  with  the  work,  and  afterward     -i   left  ihu  .State,  whereupon  P. 
promised  verbally  to  pay  IJ.  according  to  the  contract  if  he  w>iu!<I  go  on  and 
finish  the  work;  this  promise  is  collateral,  and  cannot  be  enforced  under  the 
statute  of  frauds.     Qiiere,  as  to  how  the  Ihw  would  be  if  the  contract  between  B. 
and  K.  was  repudiated  before  the  promise  by  B,     Packet  c.  Bates.     3^0. 
•See  Deed  and  ^Registration  of,  7,  8. 
iSre  Chancery.  39. 

GARNISHEE. 

1.  The  act  of  1840,  [Meek's  Sup.  H"?  ]  authorizing  the  mode  of  proceeding  upon 
the  answer  of  a  gariiislifc.  ev'euds  to  garnishee  process  upon  judgments  as  well 
as  originiij  and  judicial  attachnunts.     M  (^lin  v.  IVxid.     S.'iS. 

2.  When  the  answer  of  a  garnistiee  discloses  that  another  person  has,  or  claimi, 
an  interest  id  the  debt,  such  tliird  person  should  be  cited  to  appear.  Payiu  v. 
The'^layor  and  Aldirmni  of  Mobile.     333. 

3.  Tile  answer  of  a  garnishee  making  a  special  statement  of  facts,  from  which  it  iq 
inferrable  that  lie  was  once  indebted  to  the  defendant  in  attachjient,  but  that  he 
has  been  notified  by  a  third  person  thai  he  is  the  proprietor  of  the  debt,  and  de< 
mands  payment,  does  not  authorize  the  rendition  of  a  judgtnent  against  the  gar- 
nishee. But  in  suqh  case  the  plaintifT  imy  contest  the  answer,  and  submit  aa 
issue  to '.he  jury.     Fortune  y.  TUe  State  Bank.     385. 

4.  Where  the  answer  of  a  garnishee  states  that  i  third  person  sets  up  a  claim  to 
the  debt  admitted  to  be  owing,  the  &ct  of  1840  requires  a  notice  to  be  given  to 
that  person  ;  and  it  seems  that  two  notices  returned  "  not  found,"  are  equivalent 
to  personal  service,  so  that  the  statute  applies  even  where  he  resides  without  the 
State.     Ibid. 

5.  A  garnishee  who  has  answered  and  admitted  an  indebtedness  to  the  defendant 
or  some  one  else  equal  to  the  amount  of  the  recovery  against  him,  may,  not- 
withstanding,  sue  out  a  writ  of  error.     Ibid. 

6.  Where  the  judgment  recites  that  the  garnishee  ha'd  answered  at  the  last  term 
that  he  was  indebted  to  the  defendant,  &l:.,  and  an  answer  is  copied  in  the 
transcript  which  appears  to  hnve  been  then  verified,  that  answer  will  be  consid- 
cred  by  the  appellate  Court  as  a  part  of  the  r»cord.     Ibid,     386. 

7.  A  judgment  rendered  bjr  default  against  a  garnishee,  on  the  third  day  of  the 
term  to  which  he  is  sammoned,  is  erroneous  and  will  be  reversed  on  error. 
Randolph  v.  Peck  <J.  Co.     389. 

8.  J.  H.  C.  and  W.  A.  G.  being  partner?,  the  latter,  upon  the  dissolution  of  the 
firm,  agreed  to  pay  the  former  n  specified  sum  of  money  for  his  interest,  and  the 
former  expressed  a  wish  that  the  latter  would  pay  the  money  to  his  brother  S. 
W.'C.  to  whom  he  said  he  was  mdcbted.  The  latter  replied  that  it  was  imma. 
terial  to  him  to  whom  he  paid  the  money.  Subsequent  to  this,  W.  A.  G.  waa 
garnisheed  by  the  plaintiff,  a  creditor  gf  J.  H.  C.  ^nd  the  jury  having  found  J. 
H.  C.  was  indebted  to  S.  W.  C.  at  the  time  of  the  transfer  of  the  debt  to  him — 
held  that  the  money  in  the  hands  of  W,  A.  G.  was  not  subject  to  the  garnishment 
of  the  piaintifT.     Lote^y  v.  Caldwell.     684. 
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GARNISHES— CONTINUED.      " 

9,  Stock  owned  by  an  individual  in  an  incorporated  company,  cannot  be  subjected 
to  the  payment  of  his  debts  by  garnisheing  the  corporation.  Planters  and  Mer- 
chants Bank  v.  Leavens.     753. 

10.  A  corporation  can  answer  process  of  garnishment  only  under  its  common  seal. 
Ibid. 

GUARDIAN  AND  WARD. 
See  Action,  1. 

GIFT. 

1.  A  deed  of  gift,  if  delivered  to  the  donee,  will  pass  the  tiile  to  slaves  as  effectually 
as  if  the  slaves  themselves  were  delivered.  Mr.Rae,  Adm'r.  v.  Pe.guea,  Adm'r. 
159. 

See  Frauds,  Statute  of,  2. 
See  Fraud,  5. 

HUSBAND  AND  WIFE. 

1.  A  marriage  took  place  in  Virginia  in  1797.  After  a  few  years  cohabitation  the 
husband  and  wife  separated — the  husband  left  the  State  of  Virginia,  came  to 
this  State,  and  in  1817  married  another  woman,  who  was  ignorant  of  the  first 
marriage,  and  who  had  two  children  by  her  supposed  husband;  the  first  wife, 
after  the  separation,  had  two  illegitimate  children.  In  1837  the  husband  by  dead 
conveyed  all  his  property,  real  and  personal,  to  trustees,  for  the  benefit  of  the 
second  wife  and  children,  rosetvirig  to  himself  an  annuity  of  a  thousand  dollars 
a  year  during  his  life,  and  died  in  1839.  Upon  a  bill  filed  by  the  first  wife  to 
set  aside  this  dee'd,  to  have  dower  allotted  to  her  in  the  real  estate,  and  for  her 
distributive  share, of  the  personalty — Held,  that  the  second  wife  and  children 
were  purchasers  for  a  good  consideration  of  the  property  conveyed  by  the  deed, 
and  that  as  their  equity  was  at  least  as  good  as  that  of  the  first  wife,  a  Court  of 
Chancery  would  not  interfere.     Ford  v.^Fordetals.     142. 

S.  A  marriage  may  be  proved  by  cohabitation  as  man  and  wife,  reputation,  &c.,  in 
all  cases  except  on  a  trial  for  bigamy,  or  in  an  action  of  crim.  con.     Ibid. 

3.  Where  a  father  by  will  gives  to  his  son  a  slave  until  the  slave  attained  the  age 
of  twenty -one  years,  and  the  remainder  of  the  life  of  the  slave  to  his  daughter, 
then  a  married  woman — Held,  that  the  right  of  the  husband  to  the  slave  was 
perfect  on  the  assent  of  the  executor  to  the  legacy,  that  the  possession  of  the  ten- 
ant of  the  particular  estate  was  the  possession  of  the  tenant  in  remainder — and 
that  the  right  of  the  slave  survived  to  the  husband  upon  the  death  of  the  wife  be- 
fore the  termination  of  the  particular  estate.    Pitts  v.  Curtis.     350. 

INDORSEMENT. 

1.  The  assignment  of  a  note  by  the  payee,  in  these  words,  "For  value  received,  I 
indorse  the  within  note  to  H.  &  B.  and  warrant  the  payment  of  the  same,"  does 
not  impose  an  absolute  and  unconditionalliability,  but  is  a  promise  to  pay  to  the 
assignee  if  the  maker  is  unable  to  do  so.  Douthitt  v.  Huhson  ^  Brockman. 
110. 

2.  A  debt  to  fall  due  in  future  for  services  to  be  afterwards  rendered  may  be  trans- 
ferred by  assignment  before  the  services  are  rendered,  and  such  transfer,  if  b«na 

_^«/e,  will  defeat  an  attachment  subsequently  sijed  out  against  the  transferrer. 
Payne  r.  The  Mayor  and  Aldermen  of  Mobile,     333. 
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INDORSEMENT— co.vTiNutD. 

3.  The  net  of  June,  1837,  inhibits  the  bearer  of  a  bond  or  note  from  suing  ihereort 
in  his  own  name,  unless  he  can  deduce  a  title  to  the  sntne  by  indorsement ;  con- 
sequenlly,  where  a  note  was  payable  to  S.  L.  or  bt-aref,  an  action-could  not  be 
maintained  upon  it  by  J.  J.  or  bearer,  for  the  use  of  S.  L.  -the  same  not  appear- 
ing  to  have  been  indbrscd  to  J.  J.  or  any  one  else.  White  v.  Joy,  u«e,  ^e, 
671. 

See  Practice  at  Law,  8,  9. 

See  Statutes,  4. 

See  Indoraer  and  Indorsee,  2. 

INDORSER  AND  INDORSEE. 

1.  Where  the  assignor  of  a  note  is  Judjie  of  the  County  Court  of  the  county  where 
the  suit  must  be  brought  against  the  tnakcr,  it  wjll  be  sufH'Went  to  charge  the 
assignor  to  bring  such  suit  to  the  next  Circuit  Court  of  the  county.  Holt  7. 
Moore.     391. 

2.  The  discharge  of  the  maker  of  a  promissory  note,  when  arrested  on  a  ca.  *«.  by 
his  creditor,  is  not  such  a  satisfaction  of  thu  debt  as  to  relieve  the  inJorser  from 
his  liability  to  the  creditor  up^m  the  indorsement.     Quarlea  v.  Glooer.     674.. 

3.  A  prior  indurser  is  nut  entitled  to  have  satisfaction  entered  upon  a  judgment 
against  him,  when  the  bill  indorsed  by  him  is  paid  by  a  subsequent  party  and  the 
judgment  prosecuted  for  his  benefit ;  but  under  no  circumstances  has  the  claim- 
ant, in  the  trial  of  a  right  of  property,  the   right  to  inquire  into  the  execution. 


Hall  V.  Darsan.     696. 


«■ 


INSOLVENT  DEBTORS. 

SeeBond.Z. 
INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  When  the  record  recites  that  "the  defendant  failed  to  file  his  plea  within  the 
time  prescribed  by  law,"  a  memorandum  of  pleas  f)und  in  the  record,  will  be 
presumed  i:ot  to  have  been  tiled  within  the  time  prescribed  by  law,4tnd  therefore 
properly  disregarded.     /.  C.  ^  J,  Crosby  v.  Lassiter.     201 . 

2.  When  the  judgment  entry  recites  that  an  issue  was  joined,  but  the  record  does 
not  contain  a  plea,  it  will  be  intended  that  tne  plea  was  a  mere  denial  of  the  case 
stated  by  the  plaintiff.     Gary  et  al.  v.  Wood.     206. 

3.  It  will  not  be  intended,  in  the  absence  of  all  proof,*(even  against  a  party  do- 
murring  to  evidence,)  that  a  sheriff  reti^rned  an  execution  placed  in  his  hands, 
before  the  time  when,  by  law,  it  was  returnable.     Woodward  v.  Harbin.    634. 

See  SheriJ'  and  Sureties,  10,  11. 
See  Process,  Service  of,  3. 
See  Verdict,  2.       ' 

INTEREST. 

1.  It  seems  that  when  the  occupation  has  been  of  any  value  to  the  purchaser,  the 
vendor,  upon  the  rescission  of  the  contract,  will  be  entitled  to  interest  on  the  pur- 
chase money,  as  a  remuneration  for  the  occupation  from  the  lime  of  the  purchase 
tintil  the  offer  to  rescind,  and  until  the  abandonment.  Cullumv.  Tie  Branch 
•/  the  Bank  of  the  State  of  Aluhama  at  Mobile.  21. 
See  Vendor  and  Vendee,  6. 
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JUDGMENT  AND  DECREE. 

1.  A  bond  given  to  obtain  an  injunction  in  obedience  to  the  fiat  of  the  Chancellor 
will  not  operate  as  a  supersedeas,  ur  have  ihe  force  and  effect  of  a  judgrnent  up- 
on a  dissoiaiion  of  ihemjunction,  if  it  describes  a  different  judgment  from  that 
Sought  to  be  enjoined  by  the  bill.     Wiewell  v.  Munroe.     9. 

2.  When  a  cause  is  carried  to  ihe  Supreme  Court  by  writ  of  error  and  execution 
superseded  by  bond,  the  judgment  of  the  Court  below  is  merged  in  the  judgment 
of  affirmance  of  |he  Supreme  Court.     Ibid. 

3.  A  bond  executed  to  obtain  an  injunction  of  a  judgment  affirmed  in  the  Supreme 
Court,  which  described  only  the  judgment  of  the  Court  below,  will  not  operate 
as  a  supersedeas,  or  have  the  effect  of  a  judgment  on  a  dissolution  of  the  injunc- 
tion.    Ibid. 

4.  A  bond  so  executed  as  to  enjoin  a  judgment  at  law,  hqs  the  force  and  effect  of  a 
judgment  up  m  a  dissolution  of  the  injunction,  without  any  order  by  the  Chan- 
cellor to  that  effect.     Ibid. 

5.  When  the  husband  and  wife  are  sued  for  a  debt  of  the  wife,  while  sole,  the 
judgment  must  be  against  both,  and  it  judgment  be  re  idered  agains'  the  husband 
alone,  it  will  be  reversed  on  error.     Gray  v.  Thacker,  use,  ^c.     136. 

6.  A  judgment  de  bonis  testaioris  is  erroneous  when  the  declaration  sets  out  a 
cause  of  action  created  by  the  administrator  in  his  own  name  and  right,  although 
he  is  described  as  an  administrator  in  the  declaration.  Oliver,  adin'r.  y.  Heariie 
^  Whitman.     271. 

7.  A  judgrnent  rendered  on  a  forfeited  recognizance  must  follow  the  condition  ;  if 
that  is  joint  the  judgment  must  be  joint  also.     The  Slate  v.  Hinson  et  al.     671. 

8.  A  judgment  cannot  be  rendered  against  the  sureties  to  a  recognizance  for  a 
larger  sum  than  Uie  penalty.     Ibid. 

9.  Where  a  judgment  at  law  is  enjoint-d,  upon  the  complainant  executing  a  bond 
with  surety,  the  injunction  Suspends  the  lien  of  the  judgment.  Mansony  ^  Hur- 
tellv.  The  United  States  Bank  and  its  Assignees.  735. 

See  Practice  at  Laze,  l',  %  3,  12,  23,  ^S. 

See  Lien,  1,  2. 

See  Execution,  Writ  of,  15. 

See  Supersedeas,  1,  2. 

See  Execution,  Writ  of,  18. 

See  Partner^  and  Partnership,  7. 

JUSTICES  OF  THE  PEACE. 

1.  It  is  competent  for  a  Justice  of  the  Peace  to  quash  an  executioB  issued  by  him- 
self,  and  a  party  prejudiced  by  a  refusal  to  quash,  may  remove  the  proceeding 
into  a  higher  Court  by  certiorari.     Gilliland,  use.  ^c.  v.  Ware  et  al.     414. 

2.  A  Justice  of  the  Peace  has  no  authority  under  the  attachment  laws  of  this  State, 
to  issue  an  attachment  returnable  into  the  County  or  Circuit  Court  of  any  otlier 
county,  than  that  for  which  he  is  appointed.     Caldicell  v.  Meador.     755. 

See  Execution,  Writ  of,  10. 

LANDLORD  AND  TENANT. 

1.  By  a  purchase  of  land  at  sheriff's  sale,  the  purchaser  is  invested  witn  the  title 
of  the  defendant  in  execution.  If,  therefore,  the  defendant  is  a  tenant,  his  land- 
lord cannot  be  permitted  to  become  a  co-defendant.    Lawson  v.  Orear.     156. 
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LEGACY  AND  DISTRIBUTIVE  SHARE. 

1.  The  CommissioDPra  have  no  power  to  asceriiiiti  tho  value  of  pr(i|>erty  brought 
into  hatch  pot-;  soch  value  must  be  asicrlniiicd  by  liic  Judge  of  the  Ci.mr.y  Court, 
or  by  a  jury  under  hia  directions.  Tiiylor  and  Wife,  el  als.  v.  Eeeae,  Adrn'r, 
121. 

2.  A  child  who  has  been  advanced  by- the  parent  in  his  lifetime,  refusing  to  bring 
such  advancement  into  hatch  pat,  thi-reby  relinquishes  all  his  interest  as  distribu- 
tee of  the  estate.     Ibid. 

3.  Where  a  father  by  will  t^ave  to  his  son  a  slave  until  (he  slave  attained  the  age  of 
twenty-one  years,  and  the  remainder  of  the  life  of  the  blave  to  his  daughter,  then 
a  married  womafl — Held,  that  the  right  of  the  husband  to  the  slave  was  perfect 
on  the  assent  of  the  executor  to  the  Ic-L'acy,  that  the  possession  of  the  tenant  of 
the  particular  estate  was  the  poi<.sessioti  of  the  :enant  in  remiiinder — and  that  the 
right  to  the  slave  survived  to  the  hu^lmiid  upon  the  deoth  of  the  wife  before  the 
termination  of  the  particular  estate.     Pitts  v.  Curtis.     350. 

4.  The  act  of  180fi,  makes  a  legatee  a  cumpeient  witness  to  establish  a  will  by 
declaring  his  legacy  to  be  void.     Perkins  v.  Windham.     634. 

5.  A  devise  to  a  parent  for  life,  and  afterwards  to  his  or  her  children,  is  not  avoid- 
ed as  it  respects  the  pareirt,  by  the  children  proving  the  will  as  subscribing  wit- 
nesses; though  the  latter  cannot  claim  their  residuary  interest  under  the  will. — 
Ibid. 

See  Orpkana'  Court,  5. 

LIEN. 

1.  The  lien  created  bv  a  judgment  on  landsVis  co-extensive  with  the  State,  but  a 
bona  fide  purchaser  uttder  a  fieri  facias,  issued  on  a  junior  judgment  would  be 
protected.     Campbell,  use,  6-c.  v  Spence.     543. 

2.  Where  the  execution  is  superseded  by  the  suing  out  a  writ  of  error  and  giving 
bond  with  surety,  the  lien  of  the  judgment  is  discharged.     Ibid. 

3.  The  execution  of  a  forthcoming  bond,  or  bond  to  try  the  right  of  property,  does 
not  impair  the  lien  of  the  judgment.     Ibid. 

4.  Where  a  creditor  omits  to  sue  out  execution  until  after  tlie  death  of  his  debtor, 
no  lien  attaches  upon  his  personal  estate,  m  the  hands  of  his  administrator,  who 
is  bound  to  apply  them  in  duo  course  of  administration,  and  whose  claim  wil 
prevail  against  the  levy  made  under  an  execution  issued  after  the  death  of  the 
debtor.     Blount  and  Stanleys,  Traijlor.     667. 

5.  Where  ajudgrmcnt  at  law  is  enjoined,  upon  the  complainant  executing  a  bond 
with  surety,  the  injunction  suspends  the  lien  <Jf  the  judgment.  Mansony  and 
Hurtellv.  The  United  Slates  Bank  and  its  Assignees.     735. 

6.  Quere?  Is  not  an  original,  or  alias  fieri  facias,  issued  after  the  defendant's 
death,  a  nullit}^as  it  respects  the  lands  of  which  be  died  thepropiietor.     Ibid, 

See  Mortgaf^e,  9. 

LI.MITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  in  favor  of  an  Attorney  who  is  charged  with  negligence 
in  the  perfonnnnce  of  a  professional  engagement,  begins  to  run  from  the  time  be 
became  liable  to  an  action,  although  the  damaf;e  may  not  be  developed,  or  become 
definite,  until  sumctime  afterwards.  And  an  Attorney  who  undertakes  to  collect 
notes  &.C.  by  suit,  must  sue  to  the  first  Court,  to  which,  with  reasonable  diligence, 
suit  could  be  brought;  if  he  fails,  he  is  suable  immediately.  Mardi^  Adin'r.  v. 
Shackleford.    495. 
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MANDAMUS. 

1.  Where  an  attachment  ancillary  to  an  action  brought  in  the  usual  nranner,  is 
improperly  dismissed,  a  mandamus  is  the  appropriate  remedy  in  order  to  its  re 
instatement ;  and  a  rule  will  be  awarded  requiring  ihe  Judge  of  the  proper  Court 
to  show  cause  why  a  peremptory  writ  should  not  issue,  although  notice  has  not 
been  given  that  the  motion  will  be  made.  Bornim  cj-  Co.  v.  Da  Costa,  393. 
H.  When  a  suit  is  commenced  in  the  name  of  a  person  without  his  consent,  and 
carried  on  for  the  beneht  of  another  who  claims  an  interest,  the  plaintiff  on  the 
record  is  authorized  to  dismiss  the  suit  unless  indemnity  is  given  him  against 
the  costs  ;  but  the  erroneous  action  of  an  inferior  Court  in  allowing  such  a  plain- 
tiff to  dismiss  his  suit  can  only  be  corrected  by  inandamiis.  'Brazier  v.  Tarver. 
569. 

MASTER  AND  SLAVE. 

1.  The  owner  of  a  slave  is  under  a  moral  and  legal  obligation  to  supply  his  necea- 
sary  wants.  While  the  slave  remains  under  his  protection,  he  is  the  judge  of  the 
extent  of  his  wants,  but  cannot  absolve  himself  from  this  obligation  by  voluntarily 
permitting  the  slave  to  be  absent  from  him,  unless  he  provides  some  person  to 
stand  in  the  relatioi  of  master  to  the  slave.     Gibson  v.  Andrews.     66. 

2.  The  hirer,  where  no  agreement  to  the  contrary  is  made,  is  responsible  for  medi- 
cal services  rendered  to  the  slave  during  the  period  for  which  he  is  hired  ;  but  if 
such  hirer  should  permit  t-he  slave  to  be  absent  from  him,  the  o\vi>er  would  be 
responsible  for  necessary  medical  services  as  well  as  the  hirer.     Jbid. 

MORTGAGE. 

1.  A  second  morgagee  may  pay  the  amount  due  on  the  iirst  mortgage,  whan  it  ia 
susceptible  of  ascertainment,  without  an  account  between  the  parties,  and  file 
his  bill  for  the  sale  of  the  mortgaged  premises;  when  the  decree  will  be  for  the 
sale  of  the  premises  to  pay  his  debt  and  the  redemption  money  paid  by  him — 
or,  if  no' obstacle  exists  to  an  account  between  the  mortgagor  and  first  mortgagee 
he  may  file  his  bill  for  foreclosure,  making  all  peri-ons  in  interest  parties,  and  ob- 
tain a  decree  for  a  sale  under  both  mortgages.  Cullutnet  al  v.  Erwin,  Adm'r. 
452. 

2.  In  such  a  case,  if  a  dispute  should  exist  between  different  defendants  as  to  their 
respective  rights  to  the  avails  of  the  mortgage,  the  Court  could  not  settle  the  con- 
troversy between  them  upon  their  answers  to  the  bill,  but  it  would  be  necessary 
that  a  cross  bill  should  be  filed  by  them,  or  some  of  them,  putting  the  matter  ia 
dispute  in  issue.     Ibid. 

3.  If,  when  the  cause  is  ripe  for  a  decree  of  foreclosure,  the  defendants  claiming 
under  a  prior  mortgage  should  not  have  taken  the  necessary  steps  to  enable  the 
Court  to  adjust  their  rights  to  the  fund,  the  complainant  should  not  be  delayed 
for  that  cause,  but  the  decree  should  be  that  the  fund  arising  from  the  sale  un- 
der  the  first  mortgage  be  brought  into  Court,  subject  to  its  future  disposition. 
Ibid 

•■4.  The  assignment  of  a  note,  secured  by  a  mortgage  on  laad,  is,  if  not  otherwise 
expressed,  an  assignment,  yjro  tanto,  of  the  mortgage  also,  and  if  the  fund  aris- 
ing from  the  mortgage  is  not  sufficient  to  pay  the  entire  debt  secured  by  it,  the 
assignee  will  be  entitled  to  a  preference  over  the  mortgagee.     Ibid, 

5.  Where  several  notes,  secured  by  the  same  mortgage  are  assigned  at  different 
times,  if  the  iund  arising  from  the  sale  of  the  mortgaged  premises  ia  not  suffi- 
cient to  pay  all  the  notes,  the  assignees  w^ill  be  entitled  to  priority  of  payment  in 
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MORTGAGE— CONTINUED. 

the  order  ip  which  the  assignments  were  made,  and  not  ac^rdin^  to  >h#  time 
of  the  falling  due  of  the  notes,  unless  the  assignor,  at  the  time  of  the  aMignment, 
gave  a  preference  to  one  or  more  in  the  mortgage.     Ihid. 

6.  The  right  of  n  mortgagor  of  slaves  to  the  possession  before  default  made  majr 
be  sold  under  execution.     Magee  v.  Carpenter.     469. 

7.  Such  default  will  not  be  presumed  from  the  fact  merely  that  one  inatalment  of 
the  debt,  to  secure  which  the  mortgage  is    m  •        due.      Ibid. 

8.  The  possession  of  a  mortgagor,  when  consistent  with  the  deed,  ia  not  a 
badge  of  fraud — therefore,  where  a  mortgage  was  made  to  secure  the  mortga. 
gees  as  sureties  on  'hree  noits  failing  due  at  different  times,  with  power  to  sell 
at  the  happening  of  the  first  default,  the  morigngees  may  permit  the  property  to 
remain  in  the  possession  of  the  mortgagor  until  the  ha  ticiimg  ol'uie  1  s  oefault. 
Ihid. 

9.  A  subsequent  incumbrancer  is  not  bound  to  pay  off  prior  liens,  to  entitle  him  to 
sell  the  property  to  pay  his  debt ;  but  it  is  competent  for  him  to  go  into  Chancery 
to  coerce  a  s;i!(>,  and  after  the  payment  of  liens,  obtain  whatever  balance  maf 
remain.     Chambertet  al  v.  Mauldin  et  aL     477. 

10.  The  grantor  of  slaves  conveys  I  >  I'V-.J.  m  trtwt  f >r  \hf  p'lvmpnt  of  a  debt 
with  a  power  of  sale,  is  not  liable  for  hire  so  l.>  is;  as  h<>  is  permitted  to  retain 
their  possession  ;  but  if  he  transfer  1 1.-  p  i4af'.>)ii)n  r<i  n  •h'r->  per<i<m,  that  person, 
after  a  demand  of  him  by  the  trustee  entitled  to  the 'p(«!>e8sion,  will  be  account- 
able for  hire.     Ibid. 

11.  Where  a  suit  was  pending  for  the /oreclosure  of  a  mortgage  and  a  sale  of  the 
premises,  the  solicitor  of  the  omplainants,  w  h  tlieir  nppr  il>iiiion,  received  of  a 

,  friend  of  ihn  mortgagor  a  part  ot  the  t' in  ui.en.led  to  be  secured,  agreeing  that 
he  should  pro  tanto  have  a  lien  on  the  mortgaged  property — Held,  that  the  ar. 
rangement  made  the  friend  thus  advancing  money,,  an  assignee  in  eqnity,  to  the 
extent  of  the  sum  advanced  ;  that  the  innrtgngor,  or  a  junior  incumbrancer,  upon 
taking  an  account,  cuuld  not  avail  them^lves  of  it  as  a  partial  extinguishment 
of  the  debt ;  and  further,  that  the  friend  was  not  a  necessary  party  to  the  bill. 
McMillan  et  al  v.  Gordon  ^  Stoddard.     716. 

12.  The  mortgagee  of  land  entitled  to  the  possossion,  or  to  the  rent',  mnv  recover  of 
a  tenant  holding  under  a  lease  froin  the  mortgagor,  ihe  rents  accruing  subse- 
quent to  the  time  when  (he  former  become  entitled;  unless  previous  to  the  notice 
the  tenant  paid  them  to  the  mortgagor  ;  and  in  such  cases  the  statute  dispensea 
with  the  necessity  of  attornment.  Mantony  and  Hur tell  v.  The  United  Statu 
Bank  and  its  As»ignee».     '35. 

•See  Trust  and  Trustee,  5. 

ORPHAN'S  COURT. 

1.  The  Commissioners  have  no  p<iwer  to  ascertain  the  value  of  property  brought 
into  hatch  pot ;  such  value  must  be  ascertained  by  the  Judge  of  the  County  Court, 
or  by  a  jury  under  bis  directions.  Taylor  and  Wife  et  his.  v.  Reese,  Adnfr. 
121. 

2.  A  return  made  by  the  Commissioners,  received  by  the  Court,  and  ordered  to  ba 
recorded,  will  be  presumed  to  be  correct  until  the  contrary  is  shewn.     Ihid. 

3.  An  administrator  wishing  to  make  final  settlement  should  present  his  accounta 
to  the  Judge  of  the  County  Court,  whose  duty  it  is  to  audit  and  ''are  them,  and 
report  them  for  allowance  at  a  succeeding  term,  at  least  forty  days  notice  being 
given.     Ihid. 
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ORPHANS'  COURT— CONTINUED. 

4.  Minors  should  have  guardians  appointed  to  prelect  their  interests  at  the  settle- 
ment.    Ibid. 

5.  The  defendant  in  error  cannot  object  to  a  reversal  on  the  ground  that  the  inter- 
est of  the  plaintiff  in  the  matter  of  liiigation  wa?  not  propounded  in  the  Court  be- 
low. In  cases  where  distribution  is  soug^hi  in  the  Orphan's  Court,  it  is  the  correct 
practice  for  the  plaintiff  to  set  out  his  rigiii  to  distribution  ;  if  he  neglocts  to  do  so, 
the  administrator  may  compel  him  to  do  it  by  filinor  an  exception  ;  but  if  this  is 
omitted,  he  cannot  afterwards,  on  error,  question  the  right,  McRae,  Adni'r.  t. 
Pegues,  Adm'r,     15S. 

6.  The  County  Court,  on  the  final  settlement  of  an  estate,  has  no  jurisdiction  to 
render  judgment  ag-ninst  any  person  but  the  repre'entatives  of  the  estate  to  be 
settled.     Jones  and  Connor  v.  Jemison  and  Stewart.     63'2. 

See  Estates  of  Deceased  Feisons,  1,2,  J,  4,  6. 
See  Error,  Writ  of,  7. 
See  Statutes,  6. 
jSee  Sureties,  6,  7. 

PARTNERS  AND  PARTNERSHIP. 

1.  Where  a  partnership  for  the  purchase  and  saleof  lands  existed  between  H.  and 
four  other  persons  of  the  first  part,  iVI.  of  the  second  part,  and  D.  of  the  third  part, 
upon  a  bill  filed  by  H.  in  his  own  name  against  M.  and  D.  for  a  settlement  of  the 
partnership  accounts,  alledging  thai  he  had  purchased  the  interest  of  his  associ- 
ates, and  making  them  defendants  to  the  bill.  M.  and  D  having  denied  ail  know, 
ledge  of  this  purchase  and  requiring  proof  of  the  fact — Held,  that  the  answer  of 
the  associates  of  H  could  not  be  read  in  evidence  against  iM.  and  D.  to  prove  the 
right  of  H.  to  sue  in  his  own  name.     JSIoore  et  ah  v.  Huhhard  rt  als.     167. 

S.  Where^a  bill  of  exchange  is  purchased  by  an  unchartered  company,  with  its  own 
bills,  in  the  usual  course  of  iis  bu^ill^ss,  and  suit  is  brought  against  an  indorser, 
who  is  also  a  partner  of  the  company,  in  the  name  of  another  partner,  to  whom 
the  indorsement  is  filled  up,  it  is  a  partnership  transaction,  and  the  suit  in  the 
name  of  the  partner  is  merely  colorable  and  cannot  be  maintained  when  it  is 
shown  tliai  he  has  no  interest  in  the  bill,  and  that  it  belonged  at  the  commence- 
ment of  the  suit,  and  yei  belongs  to  the  company.     Tipton  v.  Nance.     194. 

3.  Where  a  partnership  sues  upon  a  covenant  executed  in  the  firm  name,  they  ad- 
mit that  it  IS  li.eir  deed,  and  the  defendiint  ( annot  be  allowed  to  object,that  it  is 
invalid,  because  a  seal  has  been  usfd  by  one  of  the  partners  to  bind  his  copart- 
ners.    Dodge  ^  jMcKny,  surtiving  partners,  v.  jSJcKay  ^  McDonald.     346. 

4.  Four  persons  constituting  a  firm  .ii  Tiis^caloosa,  afterwards  esiablished  a  new 
firm  composed  of  themselves  and  eleven  others,  which  was  located  under  differ- 
ent names  in  Tuscaloosa,  Mobile  and  New  York.  The  old  firm,  before  its  dis- 
solution, was  indebted  to  the  plaint  ff,  and  to  discharge  this  debt  the  acting  part- 
ner of  the  house  at  Mobile,  and  who  had  been  one  of  ihe  old  firm,  drew  a  bill  on 
the  branch  at  Ne  v  -York,  which  was  accepted  by  the  acting  partner  there,  who 
had  also  been  one  of  the  old  firm.  At  the  nine  the  bill  was  drawn,  the  new  firm 
was  indebted  to  the  members  of  the  oid  firm  in  a  large  amount  for  goods  sold,  and 
at  that  time  there  stood  also  on  the  cash  account  of  the  house  ai  Mobile,  to  the  credit 
of  the  members  of  the  old  firm,  a  sum  sufficient  to  cover  the  amount  of  the  bill 
drawn  :  Held,  that  this  was  not  the  case  of  one  partner  giving  the  security  of  the 
firm  for  hie  individual  debt,  but  that  it  was  like  any  other  case  of  indebtedness 
•n  tke  pari  sf  a  firm,  which  any  member  of  it  could  discharge  bjr  a  payment  in 
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PARTNERS  AND  PARTNERSHIP— continued. 

money,  or  by  j?iving  a  security  in  ita  name.     Heater,  Wilson,  White  ^  Co.  v. 
Lumpkin.     509. 

5.  When  partners  sue  on  a  note  payable  to  the  firm,  proof  of  the  partnership  as 
alledg.'d  cannot  be  required,  un!tsa  it  is  denied  by  a  pica  in  abatement.  Bell 
V.  Crosby  ^  Co.     575.  ^ 

6.  A  clause  m  partnership  articles,  by  which  the  partners  agree  that  the  partner, 
ship  shall  continue  for  a  specified  time,  notwithstanding  the  lieaih  of  one  or  more 
of  the  partners,  has  not  the  effect,  even  when  considered  in  connection  with  the 
act  of  1839,  [Meek's  Sup.  1-*1,]  tu  render  the  administrator  of  the  estate  of  a  de. 
ceased  partner  liable  ut  law  upon  a  conract  made  by  the  surviving  partners.— 
Edgar  V.  Cook,  Adm'r.     588. 

7.  Where  several  judgtnents  for  the  same  debt  are  recovered  against  the  surviving 
partner  and  the  administratrix  of  the  jleceased  partner,  the  latter  cannot,  by  pay- 
ing the  amount  due,  and  obtaining  an  assignment  of  the  judgment  against  the 
former,  continue  the  fame  in  force  and  h  ive  en-cuMon  thereof  in  the  name  of 
the  plaintiff,  in  order  to  her  reimbursement.  Bartlett  ^  Waring  v.  McRae. 
688. 

See  Chanrery,  8,  12.  , 

See  Conlrncl.  II. 

See  Pleading,  18. 

See  Prarti  -p  at  LaV),  20. 

See  Garnishee,  8. 

PLEADING. 

1.  In  slander,  the  words  charged  to  have  been  spoken,  or  at  least  some  of  tbein, 
must  be  proved  to  have  been  spoken  precisely  as  laid,  und  i:  will  not  he  FufR- 
cient  to  prove  the  spi-aking  of  words  of  equivalent  import.  Williams  und  Wife 
v.  Bryant  and  Wife.     44. 

2.  When  a  matter  alledsr'  d  in  the  pleading  is  to*be  conrsideed  as  lying  more  pro- 
perly in  the  knowledge  of  the  ;)  i  ff  than  the  defendant,  then  the  declaration 
ought  to  state  that  the  defendant  had  notice ;  but  it  is  otherwise  where  both  par. 
ties  are  supposed  to  be  alike  cognizant  of  the  fact.  Carlisle  v.  The  Cahawba 
and  Marion  Rn-'  Road  Compnny.     70. 

3.  In  an  action  aeainst  a  stockholder  for  instalments  requred  to  be  paid  upon  Ms 
shares,  it  should  be  allcdtred  by  thf  compsmy  that  the  defendant  had  notice  of  the 
requisitions;  but  a  general  averment  in  the  declaration,  in  these  words,  **of  all 
which  the  defendant  had  notice,"  is  sufficient  on  general  demurrer.     Ibid. 

4.  A  plea  admitting  of  two  conj^inicions  will  be  construed  most  strongly  against 
the  pleader,     l^acy  v.  H'/lbrook,  Bowman  ^  Co.     88. 

5.  Where  the  plaintiff  diclures  on  a  special  contract  for  building  a  house,  and  also 
on  the  common  counts,  fir  work  and  labor,  a  recovery  may  be  had  on  the  latter, 
without  proving  a  Special  contract  subsequent  to  and  distinct  from  that  declared 
on.  The  rule  is,  that  a  recovery  may  be  had  for  work  and  labor,  whenever  iho 
defendant  has  accepted  the  work,  although  it  may  not  amount  to  a  perforinaoce 
of  the  special  contract.     Thomas  ti  Tiolt  v.  Ellis  ^  Co.     108. 

6.  Where  the  contract  is  to  pay  a  sum  of  money  in  promissory  notes,  due  at  a  spe» 
cified  time,  and  to  be  endorsed  by  the  defendant,  tt  is  not  a  sufficient  breach  to 
aver  thai  "  the  defendant,  though  often  requested,  has  not  paid  the  said  sum  of 

f  •  money  in  the  said  proinisaory  note  specified."     Withers  v.  Knox.     136. 
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7.  A  declaration  in  the  plaintiff's  namf ,  although  not  signed  by  him,  if  placed  on 
file,  will  be  received  as  such.     Farley's  Adrn'r.  v.  Nelson.     183. 

8.  Where  the  declaration  omits  to  state  the  precise  amount  of  damages,  if  ncces. 
sary,  reference  may  be  had  to  the  writ,  but  where  the  cause  of  action  is  a  legal 
liability  as  the  siaiu  »  |.rescribes  the  rate  of  interest,  damages  need  not  be  laid, 
either  in  the  writ  or  declaration.     Ibid. 

9.  Where  a  promissory  note  was  subscribed  thus.  "A.  A.  M.  President  W.  &  Coosa 
R.  R.  Company,"  the  maker  when  sued  may,  under  the  general  issue,  or  a  plea 
stating  the  facts  specially,  defend  himself  against  an  action  charging  him  per- 
sonally, by  proving  that  the  note  was  made  for  and  on  account  of  the  corpora- 
tion designated,  in  virtue  of  an  authority  for  thai  purpose,  and  so  accepted  by 
the  payee.  But  a  plea  under  which  such  a  defence  is  intended  to  be  made,  must 
be  verified  by  oath,  according  to  the  statute  of  this  State.  Mc  fVhorter,  v.  Lew- 
is,  use,  ^c.     19S. 

10.  When  the  affidavit  of  ttie  truth  of  a  plea  is  necessary,  the  want  of  it  is  a  defect 
available  on  demuirer.     Ibid. 

11.  In  assgning  the  breaches  in  such  an  action,  if  the  damages  alledged  to  have 
been  sustained  exceed  the  penalty  of  the  bond,  it  is  proper  to  assign  the  non. 
payment  of  the  penalty  ;  if  they  do  not  amount  tu  as  jurge  a  sum  as  the  penalty 
then  the  breach  will  be  the  non-payment  of  the  damages  actually  sustained. — 
Hill  V.  Rushing  and  Wood.     2 12. 

12.  Actions  upon  auadiment  bonds  are  governed  in  all  respects  by  the  rules  appli. 
caDle  to  actions  on  the  case  tui  wrongfully  suing  out  attachmeDts,  but  the  recove- 
ly  never  can  exceed  the  penaliv  •     rlie  bond.     Ibid. 

13.  The  plainiiff  who  sues  on  a  ( enal  bond  may  frame  his  declaration  on  the  penal 
part  of  the  bond,  without  assigning  breaches,  and  such  a  declaration  is  not  bad 

...  when  a  condition  is  shewn  on  oyer.  The  proper  course  to  compel  an  assign- 
ment of  breaches,  is  to  plead  performance,  or  such  other  plea  as  will  show  a 
continuance  of  the  condition    ■  Herndon  \,  Forney  et  al.     243. 

14.  In  a  suit  by  the  assignee  against  the  assignor  of  paper  not  mercantile,  it  is  ne- 
cessary to  aver  in  the  declaration  that  suit  was  brought  against  the  maker  to  the 
first  Court  after  the  maturity  of  the  note  to  which  suit  could  be  brought,  or  an 
eicuse  for  not  bringing  it.     Ryland  \.  Bates.     312. 

15.  Where  parties  entered  into  a  covenant  by  which  they  agreed  to  submit  certain 
matters  to  arbitration,  and  each  stipulated  to  perform  particiiiar  duties  consequent 
upon  the  making  of  the  award  ;  it  is  enough  for  the  party  suing  <or  a  breach  of 
covenant,  to  allege  a  performance  of  every  specific  duty  enjoined  by  his  part  of 
the  contract,  notice  to  the  defendant  that  the  award  was  made,  and  that  he  re- 
fused to  comply  with  his  engagement.  Dodge  ^  McKay,  surviving  partners, 
▼.  McKay  and  McDonald.    316. 

16.  Wnere  an  action  is  brought  upon  a  covenant  to  submit  to  arbitration,  alledging 
a  failure  by  the  defendant  to  perform  an  act  which  lie  had  stipulated  to  do  when 
the  award  was  made,  the  defendant  is  not  entitled  to  oyer  of  thit  award  ;  but  if 
it  is  craved  and  granted,  the  plaintiff  cannot  insist  on  error,  that  it  was  not  regu- 
larly grantable.    Ibid. 

17.  Upon  a  demurrer  to  the  declaration,  its  sulTiciency  cannot  be  determined  by  a 
reference  to  the  indorsement  on  the  writ  or  other  part  of  the  record.     Ibid. 

18.  It  is  not  necessary  in  a  suit  against  partners,  to  describe  them  as  sucll  in  the 
writ.    TarUonetBl.v.  Herbert.     339. 
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19.  A  declaration  fur  an  injury  to  cattle  is  not  supported  by  evidence  of  injury  done    ' 
to  mules.     The  term  caiile,  in  its  usual  and  urdiiiury  acceptation  io  this  State 
does  not  include  mules.     Brown  v.  Bailey.     413. 

20.  The  declaration  alledged  that  J.  A.  C.  then  Clerk  of  the  steamboat  C.  for  and 
on  behalf  of  the  same,  and  the  owners  thereof,  made  and  delivered  to,  &.c.a  pro- 
missory note,  &.C. — Held,  that  this  did  nut  amount  to  an  allegation  that  the  note 
was  made  under  an  authority  fur  that  purpose  ;  and  it  could  not  be  intended,  from 
the  nature  of  his  employment,  that  the  Clerk  was  authorized  to  bind  his  princi- 
pals.    Childress  et  al.  v.  Miller,  uae,  ^c.     447. 

21.  A  declaration  against  an  Attorney  at  Law,  «;pmmencing  in  assumpsit,  and  al- 
lodging  that  he  undertonk  to  collect  sundry  notes  and  accounts,  and  concluding 
that  "  contriving  to  deceive  and  defraud,"  be  negligently  failed  to  perform  his 
undertaking,  is  not  demurrable  as  being  both  in  assumpsit  and  cute — in  the 
conclusion  unnecessary  terms  are  employed,  but  they  do  not  vitiate  the  declara- 
tion, or  change  the  character  of  the  action.  Mardia?  Adm'rs  v.  ShackUford. 
493. 

22.  It  is  no  objectien  to  a  declaration  in  a  suit  commenced  by  attachment,  that  it 
charges  the  defendant  in  custody,  instead  of  stating  that  his  estate  was  attached. 
Miller  et  al  v.  Mc  Millan.     527. 

23.  The  act  of  i&i^,  which  imposes  a  penalty  of  fjrty  dollars  on  any  Justice  of  the 
Peace  who  shall  perform  any  ofBcial  act  after  his  removal  from  the  beat  in  which 
he  was  elected,  is  modified  by  the  act  of  1840,  as  it  respects  Justices  elected  for 
the  city  of  Mobile  ;  which  latter  act  authorizes  Justices  of  the  Peace  elected  with 
in  the  city,  to  reside  hold  their  offices,  and  transact  official  business  in  any  beat 
within  the  same.  Consequently,  a  plea  in  abatement,  which  alledges  that  a  re- 
cognizance was  taken  by  a  Justice  of  the  Peace  in  the  city  of  Mobile,  after  his 
removal  from  the  beat  for  which  he  was  elected,  should  negative  his  election  in 
one  of  the  beats  of  the  city.     Powers  and  Bull  v.  The  State.     531. 

24.  In  an  action  by  an  indorsee  agonist  an  indorser,  the  latter  need  not  plead  in 
abatement  that  the  suit  was  commenced  before  an  execution  against  the  maker 
was  returned  :  the  general  issue  throws  upon  the  plaintiff  the  burthen  of  prov. 
log  that  fact,  and  the  law  makes  it  a  prerequisite  10  bis  right  to  recover.  Wood- 
ward V.  Harbin.     535. 

35.  A  plea  containing  matter  in  abatement  and  concluding  in  bar,  ia  bad  as  a  plea 
in  abatement  and  may  be  taken  advantage  of  on  demurrer.  Banks  «.  Lewis. 
599. 

26.  A  plea  in  abatement  to  a  suit  commenced  by  attachment  because  of  a  defec- 
tive affidavit,  should  set  out  the  affidavit  on  oyer.     Ibid. 

27.  Where  a  bill  single  is  described  in  the  declaroiioo,  as  made  and  delivered  to 
the  plaintiff,  by  the  name  and  description  of  J.  D.  F.  agent  for  G.  A.  K.  or  bear- 
er, the  suit  is  properly  brought,  and  the  words  agent,  6lc.  will  be  considered 
merely  as  descriptio  persona.     Castleberry  and  Collins  v.  Fennell.     642. 

28.  Where  personal  property  is  sold  with  a  warranty  of  title,  the  vendee  cannot 
maintain  an  action  against  the  vendor,  upon  an  allegation  that  his  title  was  de- 
fective, unless  he  has  been  first  charged  at  the  suit  of  another  person,  whose 
right  has  been  adjudged  to  be  paramount,  and  the  judgooeat  has  been  satisfied, 
at  least  in  part.  A  declaration  which  does  not  substantially  alledge  these  facts, 
is  demurrable.     Salle  v.  Wright's  Ex'rs,  use,  ^e.     700. 

29.  A  count  in  an  action  on  a  warranty  of  title,  which  alledges  that  a  slave  sold  by 
the  defendant  to  the  plaintiff,  and  by  the  latter  to  L.  had  been  adjudged  to  be  lh« 
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property  of  B.  in'en  action  of  detinue  prosecuted  by  him  against  L.,  does  not 
state  a  ijood  cause  of  action.  Sj  a  count  in  such  case  is  alike  defective  which 
deduces  the  defend  mi's  hability  from  the  recovery  ot  B.  against  L.,  the  satisfac- 
lion  of  that  judgrnont,  by  the  latter,  his  reimbursement  by  the  piaintifTs,  and  a 
notice  of  thet«  facts  i«  the  deieiidanf.  fbid. 
30.  To  entitle  the  plaintiiT  to  recover  of  his  vendor  pn  a  warranty  of  the  title  of  per. 
Bonal  properly,  where  he  had  sold  the  3ame  to  L.,  of  whom  B.  had  recovered  it, 
thf  declara  ion  sfuuld  alledge  that  the  piaintifFwas  informed  of  the  pendency  of 
the  suit  against  L.  in  order  that  he  might  defend  the  same ;  and  further,  that  B'3 
title  was  superior  to  the  defendant's.     Ibid. 

See  Evidence,  4. 

See  Bills  of  Exchange  and  Promissory  x^otes,  2. 

See  Shei  iff  and  Suteties,  3,  7. 

POWER. 

1.  An  administrator  cam  testamenlo  annexe,  who  is  appointed  upon  the  failure  of 
the  executors  to  qualify,  cannot  execute  a  power  to  sell  lands  conferred  upon 
the  latter  by  the  will,     Lucas  v.  Due  ex  dem  Price.     679, 

9.  A  bond  signed  in  blank  may  be  afterwards  filled  up  in  a  material  part  by  the 
express  authority  of  those  who  are  to  be  bound  by  it,  and  will  -be  as  valid  as  if 
filled  up  before  it  was  executed — such  autliori'y  may  be  by  parol.  An  aathori- 
ty  to  fill  up  and  perfect  the  bond  is  an  authority  to  redeliver  it  also.  Gihbs  ^ 
Lahuzan  v.  Frost  ^  Dickinson.    720. 

3.  When  two  or  more  persons  have  a  common  object  in  view,  the  declarations  of 
one,  in  the  presence>nd  hearing  of  all,  in  furtherance  of  the  common  purpose, 
and  uncontradicted  by  them,  must  be  ci>nsidered  as  the  declaration  of  all. — 
Therefore  when  L.  against  whom  four  judgments  had  been  obtained,  an<l  exe- 
cutions issued  thereon,  went  to  the  Clerk's  office  with  two  other  persons,  as  his 
intended  sureties  to  obtain  wnts  of  error  f^  the  Supreme  Court,  and  to  execute 
bonds  to  supersede  the  executions,  which  the  Clerk  commenced  preparing  by 
proceeding  to  fill  up  the  blanks  kept  in  the  office  for  that  purpose,  when  L.  in- 
terposed, and  in  the  presence  and  hearing  of  his  sure'ies,  sta'ed  that  he  had  not 
time  to  wait  until  the  bonds  were  filled  up,  and  requested  that  they  might  be  ex- 
ecuted in  blank,  by  him  and  his  sureties,  which  was  accordingly  done,  and  a 
statement  handed  to  L  that  the  executions  were  superseded — Held,  that  this, 
was  an  express  authority  to  the  Clerk  to  fill  up  the  blanks  in  the  bond,  both  on 
the  part  of  the  principal  and  the  sureties.     Ibid. 

4.  An  authority  to  perfect  a  bond  by  filling  it  up,  given  by  parol,  maybe  revoked 
in  the  same  manner,  and  if  revoked  before  the  bond  is  perfected,  the  authority 
to  perfect  it,  is  at  an  end.     Ibid.     721. 

PRACTICE  AT  LAW. 

1.  When,  in  an  action  of  assumpsit,  the  common  counts  are  added  to  a  count  on 
a  promissory  note,  it  is  allowable  to  take  ajudi^ment  by  default.'without  causing 
i  nolle  prosequi  to  be  entered  as  to  the  former;  but  the  judgment  in  such  case 
must  not  exceed  the  amount  of  the  note.    Granberry  v.  Wellborn,  use,  &c.     118_ 

2.  When  a  writ  issues  against  two  and  is  returned  executed  upon  one,  but  is  silent 
as  to  the  other,  the  legal  conclusion  is  that  the  latter  was  not  served ;  under  such 
circumstances  it  is  allowable  to  take  a  judgment  against  the  party  only  who  is 
before  the  Court,  and  discontinue  as  to  the  other.    Ibid. 
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3.  The  writ  issued  m  the  name  of  the  norninal  plaintiff  for  lh«  use  of  J.  P.  H.  and 
in  the  declaration  E.  ii.  was  made  the  bent  filial  .'JaintifT:  Held,  that  the  party 
for  whose  use  the  suii  was  brought,  bei:isj  made  liubie  f.ir  cosis  by  otstute,  ii  was 
irregular  to  suhsiiiuie  for  his,  another  name  in  the  declnrnuun,  i.<  hu  aiead  ;  and 
that  the  objection  was  available  afier  judi;niont  by  deftuli.     IbifL 

4.  The  rule  of  practice  which  provides  that  all  declarations,  &c.  shall  be  signed  by 
counsel,  where  counsel  is  employed,  if  not  merely  directory,  does  not  make  a  pa. 
per  purporting  to  be  a  declaration  defective,  because  it  is  unsigned  ;  unless  ii  ap- 
pears that  the  plainiitT  was  represented  by  counsel,  at  the  time  the  declaration 
was  liled.     Farley's  Adiii'r.  v.  Nelson.     183. 

5.  A  declaration  in  ihe  pluiiiiiHii'B  nninr,  although  not  signed  by  him,  if  placed  on 
file,  will  be  received  as  such.     Ibid. 

6.  When  a  party  dies  pending  a  suit,  a  scire  facias  to  revive  it  may,  by  statute,  is. 
sue  at  any  time  lo  his  personal  representative.     Ibid.  * 

7.  Under  a  statute  of  this  Stale,  the  service  of  a  scire  facias  is  good,  though  it  do 
not  appear  that  witnesses  were  present.     Ibid. 

8.  It  is  entirely  regular  to  render  a  judi;nient  against  the  personal  representative 
of  a  deceased  defendant  at  the  reiurn  lerm  of  a  sci.fa.  where  it  has  been  execu- 
ted fifteen  days  before  the  Court,  and  the  representative  does  not  appear,  mak* 
himself  a  party  and  claim  a  continuance.     Ibid. 

9.  The  act  of  1839.  which  inhibits  the  rendition  of  n  judgment  at  the  appearance 
term,  applies  only  to  suits  commenced  by  original  process,  and  consequently  does 
not  embrace  the  revivnl  of  suits  by  scire  facias.      Ibid. 

10.  A  memoranda  written  by  the  presiding  Judge  across  a  motion  entered  on  the 
motiiin  docket,  will  authorize  an  entry  nuNC /n-o /unc,  at  a  succeeding  term.— 
Harris  et  al.  v.  Bradford.    2l5. 

11.  Where  a  motion  is  made  to  exclude  all  the  testimony  given  by  a  witness,* 
part  of  which  is  admissible,  the  Couri  is  not  bound  to  distinguish  the  legal  from 
the  illegal  evidence,  but  may  overrule  the  moticffk  in  tola  Hrabovcski^s  Ex'rx. 
V.  Herbert,  Daniel  ^  Co.     265. 

12.  Where  a  judi^mvnt  is  rendered  de  bonis  testatoris  when  it  should  have  been  de 
bonis  propriis,  it  will  be  reversed  and  rendered  at  the  cost  of  the  plaintiff  in  er- 
ror.    Olioer,  Adin'r.s.  Hearne  and  Whitman.     271. 

13.  The  Court  trying  a  cause  may  annex  as  a  condition  on  which  a  new  trial  is 
granted,  that  the  party  asking  for  it,  pay  costs,  or  that  it  be  granted,  unless  the 
plaintiff  remit  damages,  &c.      Stephenson  et  al.  y.  Mansony.     317. 

14.  Upon  a  motion  for  a  new  trial  submitted  by  the  defendants,  the  Court  made  the 
following  order:  "The  plaintiff  is  hereby  required  to  remit  the  one  thousand 
dollars  damages. assessed  by  the  jury,  or  a  new  trial  is  granted  by  the  Court,  on 
the  payment  of  all  costs."  In  a  short  time  afier  the  Court  had  adjourned  for  the 
term,  the  defendants  paid  the  cosis.  At  the  second  term  thereafter,  the  plaintiff 
moved  to  strike  the  cause  from  the  docket,  upon  his  releasing  damages — Held, 
that  the  costs  were  paid  in  due  time,  but  the  plaintiff  should  have  alerted  toenlef 
a  remittitur  at  an  earlier  day,  and  the  cause  could  not  now  be  dismissed.     Ibid. 

15.  Where  a  cause  in  whioh  it  is  propt>sed  to  try  the  right  of  property  under  vhesta. 
lute  is  not  placed  upon  the  docket  of  the  Court  for  several  terms  after  the  bond 
and  execution  is  returned — Held,  that  the  failure  of  ths  Clerk  to  docket  it  does 
not  operate  a  discontinuance  ;  abd  if  stricken  from  the  docket,  a  mandamus  will 
be  granted  to  reinstate  it.     IVisieallv.  Gliddon.     357. 

16.  A  plaintiff  who  recovei^  an  erroneous  judgment  cannot  avoid  the  consequences 
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of  the  error,  br  entering  a  release  in  this  Court  of  the  damages,  in  the  ascertain- 
inent  of  which  the  error  arose,  and  leave  judgment  for  the  land  recovered.  Sol- 
linger  v.  Smith.    367. 

17.  Where  the  judgment  recites  that  the  garnishee  had  answered  at  the  last  term 
that  he  was  indebted  to  the  defendant,  &,c.,  and  an  answer  is  copied  in  the 
transcript  which  appears  to  have  been  then  verified,  that  answer  will  be  consid- 
ered by  the  appellate  Court  as  a  part  of  the  record.     Fortune  t.  The  State 

.  Bank.     386. 

18.  The  appearance  of  a  defendant  will  dispense  with  the  service  of  process  upon 
him.     Dearing,  Sink  ^  Co.  v.  Smith  ^  Wright.     432. 

19.  The  recital  in  a  judgment  that  the  defijndant  S'jys  nothing  in  bar  or  preclusion 
of  the  plaintiff 's  action,  amounts  to  the  withdrawal  of  the  pleas  which  he  had 
previously  filed      Ibid. 

20.  The  statute  halving  dispensed  with  proof  that  individuals  suing  as  a  firm  were 
partners,  unless  th"e  fact  is  put  in  issue  by  plea  in  abatement;  where  the  making 
a  promissory  note  is  denied,  by  a  party  charged  as  a  member  of  a  partnership, 
the  same  may  be  read  to  the  jury  without  any  additional  proof,  and  then  its 
genuineness,  or  legal  obligation,  must  be  shown.     Ibid. 

21.  Whore  an  objection  is  made  to  the  competency  of  testimony'en  masse,  if  part 
of  it  is  adniissil)le,  the  C<mrt,  without  undertaking  to  distinguish  it,  may  overrule 
the  objection  in  tolo.     Ibid. 

22.  When  some  of  the  defendants  suffer  judgment  by  default,  and  one  of  them 
pleads  to  issue,  no  judgment  should  be  entered  against  the  others  until  the  jury 
have  re'urned  their  verdict,  then  it  should  be  entered  joint'y  a-ainst  all  ;  but  if  a 
judgmeiit  is  rendered  against  the  former,  and  after  verdict  a  judgment  in  contin- 
uation  of  the  entry,  is  rendered  against  iho  latter,  it  will  be  considered  as  a  mere 
clerical  misprision  amendable  under  the  act  of  1824,  "  to  regulate  pleadings  a 
common  law."     Ibid. 

23.  Where  the  judgement  entry  r?cites  the  facts  diflferently  from  a  bill  of  exceptions 
certified  in  the  cause  ;  semble,  the  latter  will  control  the  former.  Godboldet  al 
V.  The  Planters  and  Merchants  Bank  of  Mobile.     516. 

24.  Where  a  judgment  conforms  to  the  verdict  on  which  it  is  rendered,  (though  the 
latter  is  for  too  much.)  it  will  not  be  reversed  on  error,  but  a  correction  should 
have  been  sought  in  the  primary  Court.    Ibid. 

25.  When  a  suit  is  commenced  in  the  name  of  a  person  without  his  consent,  and 
carried  on  for  the  benefit  of  another  who  claims  an  interest,  the  plaintiff  on  the 
record  is  authorized  to  dismiss  the  suit  unless  indemnity  is  given  him  against 
the  costs,  but  the  erroneous  action  of  an  infetior  Court  in  allowing  such  a  plain- 
tiff to  dismiss  his  suit  can  only  be  corrected  by  mandamus.  Brazier  v..  Tarver. 
569. 

26.  It  is  not  erroneous  however,  to  refuse  to  open  the  time  which  has  been  given  in 
such  a  case  to  furnish  the  indemnity.  After  the  lime  has  expired  the  discretion 
of  the  Court  is  absolute  and  will  not  be  controlled.     Ibid. 

27.  The  rule  that  this  Court  will  not  reverse  a  judgment  though  the  Court  below 
may  have  errqd  in  its  charge  to  the  jury,  where  it  is  clear  from  the  entire  record 
that  the  plaintiff  cannot  recover,  is  confined  to  those  cases  where  the  matter  re- 
lied on  to  affirm  the  judgment,  notwithstanding  the  error  of  the  Court,  is  uncon- 
troverted.     Brock  et  al  v.  Yongue  et  al.    £»84. 
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28.  It  is  not  necessary  to  enter  a  formal  discontinuance  as  to  those  tn  whom  pro- 
cess is  not  served  ;  by  taking  judgment  ngainst  the  others,  the  cause  is,  in  law 
and  in  fact,  discontinued  as  to  them.     The  Stale  \.   Hinson,  et  al.    671. 

29.  After  verdict  in  a  trial  of  the  right  of  property  it  is  too  late  to  object  that  no  for- 
mal issue  was  before  the  jury,  the  record  showing  a  trial  as  upon  an  iosue.  Hall 
V.  Darffan.     696. 

See  Court,  Charge  of,  I,  5. 

See  Statutes.  2. 

See  Landlord  and  Tenant,  1. 

See  Sheriff  and  Sureties,  8. 

See  Error  and  Writ  of,l. 

See  Judgment  and  Decree,  6. 

See  Pleading.  17. 

See  Ejectment  and  Trespass  to  Try  Title,  7,  8. 

PRACTICE  IN  CHANCERY. 

1.  The  Register  of  a  Court  of  Chancery  is  bound  to  furnish  the  copy  of  a  bill  to  the 

defendant,  together  with  the  subpoena,  although  the  plaintiff  may  not  have  paid 

him  his  fees  therefor.     McRae  v.  Juzan  et  al.     286. 
3.  Affidavits  cannot  be  read  on  n  motion  to  dissolve  an  injunction,  in  opposition  to 

the  answer,  except  in  the  case  of  an  injunction  to  stay  waste.     Long  ^  Long  v. 

Brown  et  al.     622. 
3.  An  injunction  may  be  dissolved  on  the  answer  of  one  defendant,  if  he  alone  is 

charged  with  knowledge  of  the  facts.     Ibid. 

PRINCIPAL  AND  AGENT. 

1.  The  declaration  alledged  that  J.  A.  C.  then  Clerk  of  the  steamboat  C.  for  and 
on  behalf  of  the  same,  and  the  owners  thereof,  made  and  delivered  to,  &.c.  a  pro. 
missory  note,  &.c. — Held,  that  this  did  not  amount  to  an  allegation  that  the  note 
was  made  under  an  authority  for  that  purpose  ;  and  it  could  not  be  intended,  from 
the  nature  of  his  employment,  that  the  Clerk  was  authorized  lo  bind  his  princi- 
pals.     Childress  et  al.  v.  Miller,  use,  ^.     447. 

See  Frauds,  Statute  of,  1. 

See  Evidence,  21,  37. 

See  Witness,  I. 

See  Power,  2. 

See  Bond,  6. 

PROCESS,  SERVICE  OF. 

1.  The  sheriff  returned  on  the  writ  "not  executed,  by  order  of  the  attorney," — 
Held,  that  proof  that  the  defendant  accepted  service  of  the  writ,  was  sufficient 
evidence  that  he  had  notice  that  the  suit  was  pending,  and  to  authorize  the  Court 
to  render  judgment.     Boughton  \.  Spear  ^  Pattison.    257. 

2.  The  appearance  of  a  defendant  will  dispense  with  the  service  of  process  upon 
him.     Bearing,  Sink  tj-  Co.  v.  Smith  ^  Wright.     432. 

3.  An  attachment  issued  against  the  estate  of  Charles  G.  Miller,  William  J.  Wright 
and  Thomas  R.  Crews ;  the  writ  was  indorsed  thus — "  I  do  hereby  authorize  R. 
Thorn,  as  my  special  deputy,  to  execute  the  within  attachment.  10th  Februa- 
ry,  1841.  M.  E.  Gary,  sheriff,  S.  C."  «' Levied  'n  (our  bags  marked  T.  R.  C. 
also  twenty.one  bags  W.  J.  W.,  also  fifteen  bags  marked  C.  G.  Miller,  as  the 
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PROCESS,  SERVICE  OF— continued. 

preperty  of  the  defendants.  M.  E.  Gary,  S  S.  C.  by  R.  Thorn,  D.  S."  Held, 
1.  That  the  Supreme  Court  must  judicially  know  that  Mathias  E.  Gary  was 
BherifTof  Sumter,  and  that  the  letters  "  S.  C."  are  intended  to  designate  that 
county.  2.  That  the  appointment  of  the  special  deputy  was  regular ;  and,  3. 
That  the  return  sufficieiiily  shewed  that  the  property  levied  on  was  the  defen. 
dants.     31iller  et  al  v.  McMillan  it  al.     527. 

See  Attachment,  1,  2. 

iSee  Amendment,  1. 

PUBLIC  LANDS,  SURVEY  OF,  &c. 

1.  The  act  of  Congress  of  1820,  in  respect,  to  the  division  of  fractional  sections,  is 
not  to  be  construed  as  imperative  in  requiring  those  that  contain  more  than  one 
hundred  and  sixty  acres,  to  be  so  divided  in  all  cases  as  to  make  half  quarter  sec- 
tions, though  its  length  and  breadth  admits  of  the  formation  of  several.  Doe  ex 
dem  Brown  and  Wife  v.  Hunt  and  Clements.     129. 

2.  Where  a  patent  described  the  land  conveyed  by  it  thus,  «'  the  southwest  quarter 
of  section  twenty-two,  &c:,  containing  ninety-two  acres  and  sixty-seven  hun- 
dredths  of  an  acre,  according  to  the  official  plot  of  the  survey  of  the  said  lands 
returned  to  the  General  Land  Office,  by  the  Surveyor  General :" — Held,  that 
ninety. two  67-100  acres,  as  indicated  by  the  subdivision  marked  on  the  "official 
plot,"  was  all  that  could  be  claimed  under  the  patent.     Ihid. 

3.  The  act  of  29ih  May,  1830,  confers  certain  rights  of  pre-emption,  but  by  its 
third  section,  declares  all  assignments,  &c.  of  the  right  to  be  void  if  made  before 
the  patent  issues.  The  supplemental  act  of  the  23lI  January,  1832,  removes  the 
restriction  and  permits  the  pre-empior  lo'assign  and  transfer  his  certificate  of 
of  purchase.  The  act  of  19th  January,  1834,  revives  the  first  act,  and  contin 
ues  its  provisions,  for  the  benefit  of  those  entitled  to  pre-emption,  in  force  for  two 
years,  but  is  silent  with  respect  to  the  revival  of  the  supplemental  act.  Held, 
that  a  pre-emptor  under  the  act  of  the  19th  January,  1834,  was  authorized  to 
transfer  his  certificate  of  purchase,  and  may  be  compelled  to  transfer  the  legal 
title  vested  in  him  by  the  patent,  to  a  purchaser  to  whom  he  had  assigned  the 
certificate  immediately  after  the  entry.  And  that  a  purchaser  from  the  pre- 
emptor,  with  notice  of  the  assignment,  will  be  compelled  to  convey  the  legal  title 
vested  in  him  by  conveyance  from  the  pir-'^mplor,  to  him  who  has  the  equitable 
right  under  the  assignment  ot  the  certificate.     Mann  v.  Bissent  et  al.     731. 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  When  the  Court  improperly  refuses  to  dismiss  a  claim  to  try  the  right  to  property 
levied  on  by  an  execution,  and  non-suits  the  plainiifT  for  his  refusal  to  proceed 
further  in  the  cause,  this  is  an  error  sufficient  to  reverse  the  judgment.  Leatitt 
V.  Dawson  and  Friou.     335. 

2.  After  verdict  in  a  trial  of  the  right  of  property  it  is  too  late  to  object  that  no  for- 
mal  issue  was  bef^)re  the  jury,  the  record  showing  a  trial  as  upon  an  issue.  Hall 
V.  Dargan      696. 

3.  A  prior  indorser  is  not  entitled  to  have  satisfaction  entered  upon  a  judgment 
against  him,  when  the  bill  indorsed  by  him  ip  paid  by  a  fubfequent  party  and  the 
judgment  prosecuted  for  his  benefit ;  but  under  no  circumfcianocs  has  the  claim- 
ant, in  the  ttial  of  a  right  of  preperty,  the  right  to  inquire  into  the  execution. 
Ihid. 

Stt  Litn,  9. 
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ROADS,  &.C. 

1.  Any  action  of  the  County  Court  upon  o  road,  as  a  public  road,  as  by  taking  in 
order  in  reference  to  it,  is  prima  facte  evidence  that  it  is  a  public  road  established 
bylaw.     Oliver  V.  L»ftiii.     iHO.  ' 

2.  If  a  change  is  made  in  a  public  road,  and  acquiesced  in  by  (he  public,  an  over* 
seer  of  the  ruad  would  not  be  authorized  to  abate  it  as  a  nuisaiicc.  But  wbea 
the  change  is  recent,  and  not  justified  for  the  purpose  of  making  it  more  straight 
or  more  convenient  for4be  public,  any  onn  may  abate  it  as  a  nuisance,  and  it 
would  be  the  duty  of  the  overseer  of  the  road  to  remove  the  obstruction.     Ibid. 

SALE  OF  CHATTELS. 

1.  Where  a  contract  was  made  for  the  purchase  of  ninety  bales  of  cotton,  part'at 
one  p.'icc  and  p:irt  at  another,  all  of  which  had  not  been  weighed,  it  mu^t  be  re* 
garded  as  an  entire  contract ;  and  if  the  cotton  was  de3tr.>yed  before  ii  wai  all 
weighed,  the  planititf  is  not  entiiied  to  recover  tbo  price  of  any  part  of  it.  And 
the  willingness  of  the  purcha^r  to  have  taken  less  or  more  than  the  p  aintifTagreed 
'to  sell  him,  cannot  change  the  c'laracter  of  the  contract.    Balre  v.  Simpeon.    3U5. 

3.  Merely  sending  a  delivery  order  for  cotton  on  a  warehouseman  to  the  purchaser 
without  Solicitation  on  his  part,  all  of  which  is  not  in  a  deliverable  slate,  will  not 

'  in  the  absence  of  other  proof,  transter  the  property  so  as  to  pat  the  cotton  at  the 

purchaser's  risk.  Ibid. 
3.  A  bill  of  sale  in  the  following  words,  ••  Received  of  Thomas  B.Childress,  tru»» 
tee  of  James  Childress,  tlutx-rt  Childress  and  Thomas  Childress,  children  of  the 
said  Thomas  B.  Childress,  the  sum  of  thirteen  hundred  and  fifty  dollars  in  full  for 
two  negro  slaves  named  Sam,  twenty-six  years  of  age,  and  Frank,  iwenty.two 
years  of  age,  which  I  warrant  and  defend  against  the  claims  of  all  persons  what, 
soever,  and  also  warrant  the  said  negroes  to  be  sound  and  healthy,  and  free  from 
all  incumbrance," — invests  the  father  with  the  legal  title  to  the  slaves.  Beard  r. 
Childress.     411. 

See  Execution,  Writ  of,  8,  9. 

See  Vendor  and  Vendee,  12. 

SECTION  SIXTEEN. 

1.  The  grant  of  sixteenth  sections,  by  the  act  of  Congress  of  second  March,  1819, 
is  in  perpetuity  to  the  inhabitants  of  the  several  townships,  but  the  legal  title  to 
the  land  is  in  the  State,  in  trust  fir  the  inhabitants  of  the  respective  townships 
in  which  the  lam^s  lie.     Long  <f  Long  v.  Broion  et  al.    622. 

S.  A  sale  of  a  sixteenth  section,  pursuant  to  the  act  of  the  Legislature  is  valid,  aod 
binding  on  the  inhabitants  of  the  township.     Ibid. 

3.  Whether  the  acquiesence  of  the  inhabitants  of  a  township  in  an  irregular  sale, 
and  receipt  of  the  interest  of  the  purchase  money,  would  not  be  a  waiver  of  such 
irregularity — and  whether  the  issuance  of  a  patent  would  not  preclude  all  iaqui. 
ry  into  the  regularity  of  the  sale — Quere.    Ibid, 

SET  OFF. 

1.  H.  G.  H.  was  indebted  to  J.  M.  B.  who  assi^rned  his  accounts  to  J.  A.  B.  to 

whom,  as  assignee,  the  debtor  executed  his  noie  for  the  amount — afterwards  H. 

G.  H.  paid  some  notes  previously  made  by  J.  M.  B.  as  principal  and  himself  aa 

Bureiy : — Held,  thai  these  payments  did  not  constitute  a  set  off  in  an  action  on 

the  note  at  the  suit  of  J.  A.  B.     Holmes  v.  Bullock.    228. 
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SHERIFF  AND  SURETIES. 

1.  Where  writs  of  fieri  facias  against  the  same  defendant  are  at  different  times 
placed  in  the  sheriff's  hands,  who  levied  them  simultaneously  on  all  the  defen- 
dant's property  in  his  reach,  but  did  not  sell  uasier  either,  if  .ic  property  is  only 
sufficient  to  satisfy  those,  the  lieu  of  which  had  first  attached,  the  sheriff  is  not 
liable  to  judgment  at  the  suit  of  a  plaintiff  in  one  of  the  junior  ^i./a's,  upon  a  sug- 
gestion that  the  money  cuu id  have  been  made  therein  by  due  diligence.  Smith 
et  ah  V.  Hogdn,     93. 

2.  Where  &  fieri  facias  is  received  by  a  sheriff,  before  his  term  of  office  expires, 
and  without  any  action  thereon  by  him,  is  handed  over  to  his  successor,  the  latter 
must  execute  the  writ,     Lawson  v,  Orear.     136. 

3.  To  an  action  of  trespass  against  a  sheriff,  he  justified  under  a  fieri  facias.  To 
this  plea  the  plaintiff  replied  generally.  Held,  that  under  this  issue  it  was  not 
competent  for  the  plauitiff  to  prove  that  the  goods  taken  were  exempt  from  execu- 
tion, but  that  to  admit  the  proof  the  plaintiff  should  have  replied  these  facts  by 
way  of  confession  and  avoidance.     Beattyy.  Hollow  ay.     178. 

4.  Where  a  notice  to  a  sheriff  and  his  sureties  stated  that  the  plaintiff  did  move  for 
judgment  against  them  for  a  failure  to  return  an  execution,  &c.  on  the  eleventh 
day  of  the  term,  which  day  was  four  days  after  the  date  of  the  notice — Held,  that 
although  the  notice  was  in  the  past,  it  was  to  be  understood  as  referring  to  a  mo- 
tion to  be  made  in  future.     Harris  et  al.  v.  Bradford.     214. 

5.  In  a  proceeding  against  a  sheriff  and  his  sureties,  if  the  former  only  plead,  the 
fact  of  suretyship  must  be  proved — but  if  the  sureties  alone  appear  and  plead, 
they  must  put  in  issue  the  execution  of  the  official  bond,  by  a  plea  of  non  estfac 
turn,  in  order  to  require  the  plaintiff  to  prove  their  suretyship.     Ibid. 

6.  It  is  an  available  defence  for  a  sheriff,  or  his  sureties,  in  a  summary  proceeding 
against  them,  for  the  failure  of  the  former  to  return  an  execution,  that  he  had 
placed  it  in  the  hands  of  a  deputy  to  execute  and  return,  who  was  prevented  by 
eickness,  which  disqualified  him  for  such  business,  from  returning  the  execution 
— and  that  the  sheriff  was  absent  from  the  country,  having  left  it  when  the  deputy 
was  able,  and  expected  to,  perform  the  duties  of  his  office.     Ibid, 

7.  li  is  no  excuse  at  law  for  the  failure  of  a  sheriff  to  return  an  execution,  that  the 
defendant  therein  was  insolvent  while  the  same  was  in  force.     Ibid. 

8.  The  discontinuance  <t  tiie  no  ice  of  a  motion  for  failing  to  return  an  execution, 
as  to  the  sheriff  and  such  of  his  sureties  as  have  not  been  served,  will  not  affect 
a  judgment  rendered  against  the  other  sureties.    Ibid. 

9.  The  sherifflevied  on  twenty-five  bales  of  cotton  in  a  warehouse,  as  the  proper- 
ty of  J.  against  whom  he  had  an  execution.  S.  setting  up  a  claim  to  fifteen 
bales  of  the  cotton,  procured  fifteen  other  bales  of  cotton,  and  having  obliterated 
the  marks  and  brands,  marked  them  to  resemble  the  cotton  levied  on,  and  sub- 
etituted  them  secretly  and  without  force,  for  fifteen  bales  of  the  cotton  levied  on, 
which  he  removed,  and  on  the  day  of  the  sale  claimed  the  cotton  and  forbade 
the  sale— Held,  1st.  That  if  the  sheriff  elected  to  receive  the  subsututed  cotton 
for  that  originally  levied  on,  S-  was  concluded  by  his  own  act  from  denying  that 
it  was  not  the  cotton  levied  on.  2cl.  That  on  a  suit  by  S.  against  the  she,  in  for 
the  fifteen  bales  of  cotton,  the  only  question  was,  whether  the  property  in  the  fif- 
teen bales  levied  on  was  in  S.  or  in  the  defendant  in  execution,  when  the  execu- 
tion came  into  the  sheriff's  hands.  3d.  When  the  sheriff  levies  on  property 
which  does  not  belong  to  the  defendant  in  execution,  the  true  owner  may  retake 
possession,  if  he  can  do  so  without  committing  a  trespass.     Smith  v.  Locke.  288  • 

10.  Where  an  issue  is  joined  upon  a  suggestion  that  the  sheriff  could,  with  due  dili- 
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SHERIFF  AND  SURETIES— CONTINUED. 

gence  have  made  the  amount  of  an  execution,  and  a  general  verdict  returned  in 
fuvorof  the  plaintif)'.  the  legal  ioference  ia,  that  the  jury  have  afiinncd  the  (ruih 
of  the  facts  aiiedged  in  (he  suggestion  ;  and  if  the  suggestion  is  suflicieol,  a  jud^;- 
ment  may  be  rendered  thereon.     Gari/  et  al  v.  Wood.     296. 

11.  Where  the  service  of  noiice  of  a  6Ui,'geaiion  was  cfiected  on  the  sheriiTonlv,  and 
the  judgment  entry  recites  that  •' tlie  defendant  came  by  his  attorney,"  &,c.  and 
a  judgment  is  rendered  on  verdict  against  "  ihe  dtfenuanl,"  the  inference  is,  that 
the  sheriff  is  (he  party  against  whom  the  recovery  is  hud  ;  and  bis  sureties  cant 
join  with  him  in  the  prosecution  of  a  writ  of  error.     Ibid. 

12.  In  a  suriimary  proceeding  under  the  statute  against  a  shenifi  &.C.,  for  failing  to 
return  an  execution,  the  plaintiif  need  not  praduco  the  judgment  on  which  it  is. 
sued,  but  the  sheritf  may  resist  a  recovery,  by  showing  either  that  there  is  no 
judgment  or  it  is  void.  Godbold  et  al  v.  The  Planters  and  Merchants  Bank  of 
MobUe.    516.  , 

13.  Where  a  writ  of  fieri  fatias  was  placed  in  the  sheriff's  hands,  on  which  with 
due  diligence  he  could  have  made  the  money,  after  its  return  the  del'endant  in 
execution  paid  the  plaintiff  the  amount  of  the  judgment,  except  costs,  and  a  few 
days  after  such  payment,  made  a  suggestion  under  the  statute  of  the  sheriff's 

•  failure  to  collect  the  amount  uf  the  execution — Held,  that  as  the  principal  and 
interest  were  paid  before  the  suggestion  was  made,  the  plaintiff  was  not  entitled 
to  a  judgment  against  the  sheriff  for  the  damages  allowed  by  law  for  the  want  of 
diligence.      Willard Freeman  ^  Co.  \.  Wotnaek.     539. 

iSee  Summary  Proceedings,  2i  3. 

See  Amendment,  2. 

See  Execution,  Writ  of,  14,  16. 

STATUTES. 

1.  The  statute  which  requires  tho  Register  to  certify  to  the  law  court  the  fact  that 
an  injunction  has  been  dissolved,  is  mandatory  only,  and  the  failure  or  refus^al  of 
the  Register  to  certify  the  fact,  will  not  prevent  the  plaintiffat  law,  from  suing 
out  execution  on  the  injunction  bond.     Wiswellet  al  v.  Muuroe.     9. 

2.  Where  the  plaintiff  is  twice  nonsuited  in  the  progress  of  the  same  suit,  and  the 
nonsuits  are  set  aside  by  the  Court,  this  does  not  affect  his  right  to  proceed  to 
judgment.  The  act  of  1807,  [Digest  2b3,  ^135,J  refers  to  nonsuits  suffered  in 
several  actions  for  the  same  cause.     King  v.  JMcLoskey.     91. 

3.  The  first  procjso  of  the  last  section  of  the  act  of  the  9th  January,  1841,  «'regu. 
lating  punishments  under  the  penitentiary  system,  means  this,  viz :  that  they  who 
had  committed  offences  previous  to  the  time  when  the  statute  became  operative, 
may  be  proceeded  against,  and  if  found  guilty  shall  receive  the  punishment  then 
imposed  by  law,  notwithstanding  its  subsequent  modification.  The  second  pro. 
visa  is  merely  affirmative  of  what  the  law  would  be  without  it;  and  the  exception 
in  that  proviso,  though  badly  expressed,  was  intended  to  prevent  it  from  so  oper. 
ating  as  to  annul  to  any  extent  the  act  itself.     Lore  v.  The  Slate.     173. 

4.  The  act  of  1839,  which  inhibits  the  rendition  of  a  judgment  at  the  appearance 
term,  applies  only  to  suits  commenced  by  original  process,  and  consequently  does 
not  embrace  the  revival  of  suits  by  «cjre  facias.  Farley's  Adm'r.  v.  NeUoru 
184. 

5.  A  loan  is  not  an  incumbrance  within  the  meaning  of  the  first  section  of  the  act 
of  1823.    [Aik.  Dig.  207,  §4.]    Norria  v.  Bradford.    203. 
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STATUTES— CONTINUED. 

6.  The  act  of  1832,  [Aik.  Dig.  253,]  which  authorises  an  execution  to  issue  against 
thesurety  of  an  executor  to  his  official  bond  upon  a  return  of"  no  property  found," 
to  an  execution  issued  on  a  decree  of  a  County  Court  against  the  executor, 
was  intended  to  embrace  bonds  executed  prior  to  its  passage,  but  was  not  in'end* 
ed  to  reiroact  upon  decrees  of  the  Orphans'  Court  rendered  prior  to  the  passage 
of  the  law.  The  act  is  constitutional.  Elliott  and  Perkins  v.  Mat/field  and 
Wife.     417, 

7.  Where  an  act  of  the  Legislature  authorized  the  building  of  a  bridge  by  means  of 
stock  to  be  subscribed,  and  alter  stock  to  a  cer'ain  amount  was  subscribed,  au. 
thorized  the  proprietors  of  a  Fe  rj'  at  the  same  place  tos^ubscribe  their  interest  in 
the  ferry  and  landings  at  an  amount  designated  ;  if  the  owner  of  an  interest  in 
the  ferry,  &c.,  reluse  to  subscribe  it,  after  the  requisite  amount  of  stock  was  ta- 
ken, and  the  bridge  is  afterwards  erected,  his  heirs  cannot  come  in  as  stock 
holders,  hut  will  be  concluded  by  the  refusal  of  their  ancestor.  White's  Heirt 
V.  The  President  <^c  of  the  Florence  Bridge  Co.'   461. 

8.  No  judgment  can  be  rendered  in  an  action  brought  to  recover  a  penalty  by  a 
common  informer,  after  the  repeal  of  the  statute  giving  the  penalty,  unless  some 
special  provision  for  that  purpose  be  made  by  statute.     Pope  v.  Lewis.     487. 

9.  The  statute  which  exempts  certain  property  from  execution  for  tue  benefit  of 
every  family  in  this  State,  does  not  cover  the  property  of  one  who  has  a  fannly  in 
another  State,  although  he  is  here  accompanied  by  a  son,  not  shown  to  be  de- 
pendant upon  him.     Allen  v.  Manasse  and  Moseley.    554. 

See  Dawer,  1. 

See  Execution,  Writ  of,  3,  4. 

iSee  Garnishee,  1. 

See  Deed  and  Registration  of ,  1,  9,  10.  , 

See  Criminal  Cases  and  Proceedings  in,  3,  4, 5. 

'■^'ee  Ejectment  and  Trespass  to  Try  Title,  1. 

See  Practice  at  Law,  22. 

Ste  Pleading,  23. 

Seit  Indorsement,  3. 

•See  Bank,  3. 

See  Attorney  at  Law,  W. 

See  Attachment,  6. 

SUMMARY  PROCEEDINGS. 

1.  When  a  summary  judgment  is  authorized  upon  a  bond,  the  same  construction  is 
to  be  given  to  the  bond  as  would  be  if  the  recovery  was  sought  by  suit.  Quinn 
et  al  V.  Adair.     31.5. 

2.  Ko  summary  proceedings  by  motion  can  be  sustained  against  a  sherifTand  his 
securities  for  failing  to  return  a  writ  of  capias  ad  respondendum.  The  act  of 
1821,  requiring  sheriffs  to  return  all  writs  and  executions  three  days  before  the 
term  to  which  they  are  returnable,  does  not  impose  any  new  penalties,  and  none 
but  the  common  law  liabilities  then  existed  for  failing  to  return  an  ordinary  writ. 
Sample  et  als.  v.  Royall.     344. 

3.  In  a  summary  proceeding  against  a  sheriff  and  his  sureties,  for  the  failure  of  the 
former  to  return  a  writ  oi fieri  facias,  the  notice  stated  that  a  judgment  would 
be  moved  for  against  them,  for  the  amount  of  the  judgment  against  the  defen- 
dant in  execution  :  Held,  that  the  substitution  of  the  word  "judgment"  for  "ex- 
•cotion,"  was  not  fatal  to  the  notice,  and  would  be  considered  good  under  th« 
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act-of  1819— /i/r</«>r,  thnt  after  verdict  and  Judgment,  none  other  than  substan* 
tial  defects  can  be  made  to  the  notice.  Godbold  et  aly.  The  Planter*  and 
Merchants  Bank  of  Mobile.     516. 

See  Bank,  1. 

See  Sheriff  and  Sureties,  12. 

SUNDAY. 

See  Attachment,  1,  2. 
SUPERSEDEAS. 

1.  An  execution  may  be  superseded  if  an  unjust  or  improper  use  ia  attempted  to  be 
made  of  it,  although  the  execution  be  authorized  by  the  judgment.  LockKart  tt 
al  V.  McElroy.     572. 

2.  Where  twojudgmenis  existfor  the  same  debt,  the  payment  ot  one  is  a  satisfac 
tion  of  both  ;  and  the  attempt  to  coerce  the  payment  afterwards,  by  execution,  is 
an  abuse  of  the  process  of  the  Court,  which  may  be  arrested  by  supersedeas. 
Ibid. 

3.  A  blank  writ  of  error  bond  will  not  operate  as  a  supersedeas  to  the  execution. 
Gibbs  cj-  Labuzun  v.  Frost  ^  Dickinson.    721. 

See[Judgment,  1. 
See  Chancery,  1. 
See  Lien,2. 

SURETIES. 

1.  A  surety  who  pays  a  debt  for  his  principal,  is  entitled  to  stand  in  the  place  of 
the  creditor  as  to  all  securities,  funds,  liens  and  equities,  which  he  may  have 
against  other  persons  or  property  on  account  of  the  debt.  Brown  v.  Lang  et  aL 
50. 

2.  A  surety  who  is  fully  indemnified  by  the  principal  debtor  against  loss,  cannot 
avaH  himself,  in  a  suit  against  him  by  the  creditor,  of  the  defence  that  the  credi. 
tor  had  given  time  to  ihe  principal  debtor,  without  his  consent,  and  that  he  was 
thereby  discharged.     Chilton  and  Price  v.  Bobbins,  Paynter  ^  Co.     223. 

3.  The  surety  of  a  County  Treasurer,  on  his  official  bond,  is  bound  for  the  monies 
of  the  county  in  the  hands  of  the  Treasurer,  at  the  time  of  the  execution  of  the 
bond,  although  a  previous  bond  then  exiiiled  with  different  sureties.  But  if  the 
money  had  been  wasted  by  the  Treasurer,  or  appropriated  to  his  own  use,  be- 
fore the  execution  of  the  \nn  bond,  the  sureties  on  the  f:rst  bund  would  alone  be 
responsible.     T^wnaend  and  Gordon  v.  Everett,  use,  ^c.     607. 

4.  Thnsurety  of  a  County  Treasurer,  to  his  official  bond,  is  bound  by  those  acts 
of  the  Treasurer  which  by  law,  as  Treasurer,  he  is  required  to  perform — the  an. 
nual  settlements,  thereftire,  of  the  County  Treasurer,  and  the  statement  to  his 
successor  in  office  of  the  amount  of  public  money  in  his  hands,  being  acts  which 
by  law,  as  treasurer,  he  was  required  to  perf  )rm,  are  evidence  against  his  sure- 
ty in  an  action  ogninst  him  on  the  official  bond  of  the  Treasurer.     Ibid. 

5l  When  a  creditor  receives  n  note  from  hisdeblor  with  other  persons  as  security, 
and  the  note  is  mode  payable  to  a  Hank,  under  the  expectation  that  it  will  be 
discounted,  the  seciiriiicrt  are  not  discharged  by  the  refusal  of  the  Bank  to  dis- 
connt  it,  but  the  creditor  may  sue  in  the  name  of  the  Bank,  or  transfer  the  note 
to  another,  who  may  in  like  manner  use  the  name  of  the  Bank  to  collect  the 
moDsy.     The  Planter*  and  Merchant*  Bank,  u*e,  ^c.  v.  Blair  ^  Merroh.  613. 
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SURETIES— CONTINUED. 

6.  The  surety  of  an  administrator  in  the  absence  of  fraud  is  concluded  by  the  set- 
tlement of  his  principal  with  the  Orphans'  Court.  Williamson  v.  Howell  et  al. 
693. 

7.  The  omission  of  an  administrator  to  bring  forward  at  the  settlement  of  the  es- 
tate,  charges  against  it  which  he  might  have  preferred,  will  not  authorize  the 
surety  to  have  a  re-settlement  of  the  estate  in  chancery,  although  the  adnAinistra- 
tor  may  be  insolvent.     Ibid, 

See  Chancery,  8. 

See  Criminal  Cases  and  Proceedings  in,  9. 

TRUST  AND  TRUSTEE. 

1.  Where  a  deed  made  to  secure  a  surety  to  a  debt  in  bank,  payable  by  instalments, 
provided  that  if  the  trustee  named  in  the  deed  should  fail  or  refuse  to  act,  that 
the  cestui  que  trust  might  appoint  another  to  act  in  his  stead — and  the  trustee  in 
the  deed  failing  to  act,  upon  the  happening  of  the  first  default,  an  appointment 
was  made  of  a  trustee  who  took  possession  of  the  trust  estate,  but  the  instalment 
being  paid  re-delivered  the  property  to  the  makers  of  the  deed,  and  upon  the 
happening  of  another  default,  another  person  was  appointed  trustee,  who  took 
possession  of  the  property  and  sold  according  to  the  terms  of  the  deed — Held, 
1st.  That  the  power  was  not  exhausted  by  the  first  appointment. 
2d.  That  as  the  deed  did  not  require  such  appointment  to  be  in  writing,  and 
the  property  to  be  sold  under  the  deed  was  personal  property,  the  appointment 
might  be  made  by  parol.     Foster  v.  Goree.     440. 

2.  Semhle — Where  property  is  conveyed  in  trust,  with  a  power  of  sale,  the  direc- 
■  lions  of  the  deed  as  to  the  manner  of  the  sale  must  be  pursued.     Chambers  el  al 

^      V.  Mauldin  et  al.     477. 

3.  The  powers  of  a  trustee  over  the  trust  property  depend  upon  the  nature  of  the 
trust  and  the  terms  employed  in  its  creation  ;  and  if  not  restricted,  a  Xrustee  with 
a  power  of  sale,  may  maintain  detinue  to  recover  the  possession  of  personal  pro- 
perty, and  cannot,  under  ordinary  circumstances,  resort  to  Chancery  for  that 
purpose.     Ibid. 

4.  The  grantor  of  slaves  conveyed  by  deed,  in  trust  for  the  payment  of  a  debt, 
with  a  power  of  sale,  is  not  liable  for  hire  so  long  as  he  is  permitted  to  retain 
their  possession  ;  but  if  he  transfer  the  possession  to  a  third  person,  that  person, 
after  a  demand  of  him  by  the  trustee  entitled  to  the  possession,  will  be  account, 
able  for  hire.     Ibid. 

5.  WLere  a  cestui  que  trust  takes  possession  of  slaves  conveyed  for  the  security  of 
a  debt  due,  he  becomes  Hable  to  account  for  their  hire  ;  but  where  one  purcha. 
ses  the  interest  both  of  the  grantor  and  cestui  que  trust,  and  acquires  the  pos- 
session,  he  may  elect  to  hold  under  the  grantor;  and  thus  avoid  the  payment  of 
hire  accruing  previous  to  the  time  he  was  called  on  by  a  junior  incumbrancer,  to 
direct  a  sale  under  his  deed.     Ibid. 

6.  When  a  claim  is  interposed  by  a  trustee,  for  the  wife,  the  husband  is  not  a  com- 
peient  witness.     Hall  v.  Dargan.     696. 

See  Sale  of  Chatties,  6. 

USURY. 

1.  The  offence  of  usury  is  not  complete  so  as  to  enable  a  common  informer  to  sue 
for  the  penalty  given  by  the  statute  until  the  money,  &.c.  has  been  taken,  accept- 
ed or  received.     Upson  v.  Austin.    124. 
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USURY— CONTINTJED. 

2.  Where  there  are  two  defendants  and  one  pleads  usury,  the  other  defendant 
cannot  bo  compcned,  against  his  will,  to  be  examined  as  a  witness,  under  the 
statute  to  prove  the  usury.    Boiling  ^  James  v.  Logan.    169. 

VENDOR  AND  VENDEE. 

1.  This  right  exists  until  the  contract  of  the  parties  is  determined  by  its  execution 
on  the  part  of  the  vendor,  and  when  the  conveyance  has  been  executed  [by  all 
the  necessary  parties,  then  the  rule  of  caveat  emptor  applies  with  its  utmost 
rigor.  If  the  purchaser  is  afterwards  evicted  by  a  title  to  which  his  covenants 
do  not  extend,  he  is  without  relief,  either  in  law  or  equity.  Cullum  v.  The  Branch 
of  the  Bank  of  the  State  of  Alabama  at  Mobile.    21. 

2.  When  a  purchaser  is  evicted  by  a  title  covered  by  his  covenants  of  warranty, 
this  eviction  cannot  be  called  a  failure  of  consideration,  nor  is  it  available  as  a 
defence  at  law,  to  an  action  for  the  price  of  the  land.  And  the  reason  is,  that  a 
court  of  law  cannot  do  complete  justice  between  the  parties,  by  placing  them  in 
statu  quo.    Ibid. 

3.  In  all  cases  of  purchase  there  is  a  trust  and  confidence  reposed  by  the  purcha- 
ser in  the  vendor,  that  the  estate  is  not  impaired  in  value  or  incumbered  by  any 
act  done  by  him ;  and  by  offering  to  sell,  he  virtually  represents  it  as  not  incu  m 
bered  by  himself,  or  if  it  is,  that  he  will  free  it  before  the  sale  is  executed.    Ibid. 

4.  There  are  cases  in  which  the  mere  concealment  of  an  incumbrance,  has  been 
held  no  ground  to  rescind  the  contract,  when  the  incumbrance  is  removed  be- 
fore the  hearing,  but  these  cases  rest  upon  the  principle  that  no  injury  has  re- 
sulted to  the  purchaser.  .Ibid. 

5.  It  seems  that  when  the  occupation  has  been  of  any  value  to  the  purchaser,  the* 
vendor,  upon  the  rescission  of  the  contract,  will  be  entitled  to  interest  on  the  pur- 
chase money,  as  a  remuneration  for  the  occupation  from  the  time  o£  the  purchase 
until  the  offer  to  rescind,  and  until  the  abandonment.     Ibid. 

C.  The  purchaser  has  the  right,  when  an  incumbrance  has  been  concealed  from 
him,  to  require  a  prompt  removal  of  it ;  and  if  this  is  not  effected  he  is  entitled  to 
seek  a  rescission  of  the  contract,  and  may  abandon  the  possession,  unless  ha 
chooses  to  retain  it  as  a  trust  fund  to  reimburse  himself  for  money  paid.  And 
the  effect  of  retaining  the  possession  until  a  decree  for  rescission,  will  be  only  to 
charge  the  purchaser  with  interest  on  the  purchase  money,  if  the  possession  is  of 
any  value.    Ibid. 

7.  The  fact  that  a  covenant  covering  the  eviction  was  entered  into  by  the  vendor, 
will  not  prevent  the  purchaser  from  insisting  on  the  fraud,  in  order  to  rescind  the 
contract.    Ibid. 

8.  The  circumstance  that  the  incumbrance  could  have  been  remoTed  by  the  pay. 
ment  of  a  sum  greatly  less  than  that  remaining  due  for  the  purchase  money,  is  no 
answer  to  the  claim  for  rescission,  on  the  ground  of  fraud,  as  it  is  the  vendor's 
duty  even  in  the  case  of  warranty,  to  protect  the  possession  of  the  purchaser  at 
all  hazards,  or  to  suffer  the  consequences.     Ibid. 

9.  A  contract  for  the  sale  and  conveyance  of  land,  evidenced  by  a  bond,  condi. 
tioned  to  make  title  at  a  future  day,  invests  the  purchaser  with  the  right  of  entry ; 
and  though  he  has  never  taken  actua'  possession,  he  cannot,  on  that  ground,  re- 
sist the  payment  of  a  promissory  note,  given  for  the  purchase  money.  Ueid  v. 
Davis.    83. 

10.  A  vendee  of  land  may,  after  the  expiration  of  the  time  within  which  the  vendor 
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VENDOR  AND  VENDEE— continued. 

has  undertaken  to  make  a  title,  demand  the  same  and  tender  the  purchase  mot 
ney,  and  if  the  vendor  fails  to  perform  his  contract,  by  abandoning  the  posses, 
sion  he  may  rescind  the  contract  of  purchase.  But  the  demand  of  the  deed  and 
offer  to  return  the  bond  to  the  vendor,  will  not  operate  a  rescission  ,  unless  there 
be  something  in  the  form  of  the  contract  making  this  sufficient.     Ibid. 

11.  One  who  has  made  a  parol  contract  for  the  purchase  of  land,  paid  one  half  the 
purchase  money,  and  retains  the  uninterrupted  possession,  cannot  maintain  an 
action  against  the  vendor  for  the  recovery  of  the  money  received  by  him.  Cope 
V.  Williams.     362. 

12.  Where  personal  property  is  sold  with  a  warranty  of  title,  the  vendee  cannot 
maintain  an  action  against  the  vendor,  upon  an  allegation  that  his  title  was  de- 
fective,  unless  he  has  been  first  charged  at  the  suit  of  another  person,  whose 
right  has  been  adjudged  to  be  paramount,  and  the  judgment  has  been  satisfied, 
at  least  in  part.  A  declaration  which  does  not  substantially  alledge  these  facts, 
is  demurrable.     Salle  v.  IVright^s  ExVs,  use,  ^c.     700. 

13.  In  an  action  by  the  vendee  of  personal  property  against  the  vendor  upon  a  war- 
ranty of  title,  a  judgment  against  the  vendee  at  the  instance  of  a  third  person, 
claiming  to  be  the  rightful  owner,  of  which  suit  the  vendor  had  no  notice,  is  not 
evidence  to  prove  that  the  title  of  the  latter  was  defective.  But  it  seems,  tha  t 
such  judgment  is  admissible  to  prove  the  amount  of  damages  recovered  ;  and  is 
conclusive  of  the  invalidity  of  the  vendor's  title,  if  it  was  obtained  without 
fraud  or  collusion,  upon  notice  given  to  him  of  the  pendency  of  the  action.    Ibid. 

14.  The  measure  of  damages  in  an  action  for  a  breach  of  a  warranty  of  title  on  the 
sale  of  personal  property,  cannot  exceed  the  damages  sustained  by  the  vendee. 
Ibid. 

See  Chancery^  5,  6,  24,  30. 
<See  Fraud,  2. 
See  Pleading,  29,  30. 
See  Public  Lands,  3. 

VERDICT. 

1.  After  verdict  in  a  trial  of  the  right  of  property  it  is  too  late  to  object  that  no  for- 
mal  issue  was  before  the  jury,  the  record  showing  a  trial  as  upon  an  issue.  Hall 
V.  Dargan. 

2.  The  omission  of  the  jury  to  insert  in  their  verdict  the  sir^name  of  the  defendant 
in  execution,  is  wholly  immaterial,  as  the  entire  sentence  could  be  struck  from 
the  verdict  without  impairing  its  efTect ;  if  necessary  the  name  would  be  supplied 
by  intendment.    Ibid. 

WILL  AND  PROBATE  OF. 

1.  The  statute  is  explicit  in  requiring  the  next  of  kin  to  be  informed  of  an  applica- 
tion for  the  probate  of  the  will  of  a  deceased  relative,  and  only  allows  it  to  be 
heard  and  determined  without  notice,  where  there  is  no  kindred  resident  in  the 
State ;  and  a  revising  Court  will  not  intend  that  the  next  of  kin  are  non  residents 
in  the  absence  of  any  statement  or  proof  to  that  effect  in  the  record.  Shields  ct 
al  v.  Alston.     248. 

2.  The  recital  in  the  record  in  respect  to  the  admission  of  a  will  to  probate,  that 
•'  due  and  proper  notice  was  given  to  the  next  of  kin  of  the  testator,"  will  not 
authorize  the  coaclusion  that  one  of  the  next  of  kin  then  in  his  minority,  had 
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WILL  AND  PROBATE  OF— continued. 

been  legally  notified,  or  waived  notice — there  being  no  notice  in  the  record,  and 
he  being  incompetent  to  dispense  with  it.     Ibid. 

3.  Where  a  paper  is  propounded  for  probate  as  a  will,  and  the  parties  interested  in 
defeating  it,  produce  a  testamentary  paper  of  a  later  date,  it  is  the  duty  of  the 
Orphan's  Court,  under  the  statute  of  this  State,  tnero  inotu  to  cause  proceedings 
to  be  instituted  for  the  purpose  of  trying  the  validity  of  the  latter,  and  determin- 
ing whether  it  shall  operate  as  the  testator's  will.  And  the  Court  cannot  assume 
that  the  first  paper  has  never  been  revoked,  because  the  second  has  not  been 
formally  offered  for  probate.     Ibid. 

4.  The  act  of  1806,  makes  a  legatee  a  competent  witness  to  establish  a  will  by 
declaring  his  legacy  to  be  void.     Perkins  v.  Windham.     G.34. 

5.  A  devise  to  a  parent  for  life,  and  afterwards  to  his  or  her  children,  is  not  avoidr 
ed  as  it  respects  the  parent,  by  the  children  proving  the  will  as  subscribing  wit. 
nesses;  though  the  latter  cannot  claim  their  residuary  interest  under  the  will. — 
Ibid. 

WITNESS. 

1.  An  agent  who  purchases  goods  for  his  principal,  which  are,  without  the  consent 
of  the  agent,  seized  by  the  sheriff,  by  virtue  of  an  execution  against  the  agent,  in 
favor  of  a  third  person,  and  sold  to  satisfy  the  judgment,  is  a  competent  witness 
in  a  suit  by  the  principal  against  the  sherifT  for  the  trespass.  Bush  v.  McGee. 
710. 

See  Usury,  2. 

See  Forcible  Entry  and  Detainer,  ^e. 
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